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CASES 

ARGUED  ANJy  DET^RBIINED 
IN  THS 

Stt^trntir  Court  of  Stttrc^iitittr 

OF   THE 

STATE  OF  NEW-YORK, 

rW    MAY    VERM,    1811,    IN    THE     THIRTY-FIFTH    TEAR    OF     OUR 
INDEPENDENCE. 


HfiXDmcKS   against    Th£  Commercial  Insurance 

Company. 

TELLS  was  an  action  of  assumpHi  brought  for  a  return  of  Policy  of 
premium,  on  a  policy  of  insurance,  underwritten  by  the  de-  ^^"^^  ""If^oi 
fendants  for  the  plaintiff,  dated  the  21st  of  December,  1808,  jp«cewi/>cr,i808, 
upon  goods,  being  tin  in  boxes,  on  board  of  the  ship  Thomas,  '^,^4^/1^  ^^, 
"  at  and  from  Bristol  to  New-  York,^^  valued  at  9,130  dollars.  Ycrk.  War^ 
Premium,  10  per  cent.  "  Warranted  to  have  sailed  from  the  l^^'^^f  ^^^^ 
port  of  Bristol  between  the  20th  of  October,  and  the  1st  of  iheacihof  Oc- 
December,  1808."  ^   ^  ^  [t'orveclt 

The  cause  was  tried  at  the  last  June  sittings,  held  in  New-  tn-^sos."  The 
Fiw*,  when  a  veidkt  was  taken  for  the  plaintiff,  by  consent,  f^^'^j^a'^er^'oiL 
for  936  dollars  and  48  cents,  subject  to  the  opinion  of  the  board  the  ves- 
court,-  on  a  case,  ^^^^f^  ^^'f^i 

*The.  policy  was  admitted.     The  cargo  insured  was  laden  on  [  *2  1 

board  the  vessel  at  Bristol,  before  the  1st  of  December,  1808,  of  December, 
and  the  vessel  sailed  from  Bristol  with  the  whole  of  the  car-  ^^^^^^  ^"taiJed 
go  on  board,  after  the  1st  of  December,  and  before  the  21st  from' Bnstoi  for 
of  Dectmbtar^  1808,  and  safely  arrived  in  the  port  of  JVcto-  i^';^heYsf'aSd 

Yoth.  before  the  Slat 

of      December, 

Brinherhfffi,  for  the  plaintiff,  contended,  that  the  policy,  at  ed  in  safct/."in 
the  time  it  wap  underwritlen,  was  an  invalid  contract,  and  ^^*^Jjj*Jrou"hi 
being  void  ab  imtiOy  the  note  ^vfaich  was  given  for  the  premie  b^^^^  insufed 
um  vras  not  supported  by  a  legal  consideration ;  and  it  having  [j^r  ^  "'^''^^''^ 
been  paid  by  the  plaintiff,  he  vtras  entitled  to  recover  the  mo*  ciT  thr^roul!d 
ney  back  from  the  defendants.  ^l  «  non-com- 

''a  .     .  1*  i*  •  •  i*^*  t  •   1     phence  With  the 

A  warranty  in  a  policy  of  msurance  is  a  condition  on  which  warranty,  i 
the  contract  is  founded,  and  unless  the  condition  is  literally  J^|J  ^®'**  ^»^ 
performed,  the  contract  is  the  same  as  if  it  never  existed.'*       4S3^\eS^e^) 
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^^^"^sn'^'      '^^^  condition  may  depend  on  the  happening *of  an  antece* 
v^^^^Jl^^.-^^  dent  or  of  a  subsequent  event. 

Hendricks        If  it  depend  on  the  happening  of  ah  antecedent  event,  and 

Com.  Lis.  Co.  *^^^  event  did  not  exist  at  the  time  the  policy  was  underwrit- 

*  ten,  then  the  policy  is,  ab  initio,  a  nullity ;  and  being  so, 

the    warranty,  could  not  be  the  basis  of  a  legal  consideration. 

applied  wily  fo      If  ^hc  coadition  depends  on  the  happening  of  a  subsequent 

the  voyage,  and  evcot,  aud  that  cvent  does  not  happen  according  to  the  terms 

fn^Vort'and'the  ^^  ^^^  Condition,  then  the  contract,  as  against  the  insurer,  is 

policy  attached  destroyed ;  but  not  being  a  nullity  ab  initio,  a  risk  may  have 

pSr^^Sd^a'risk  commenced ;    and  in  such  case,  the  underwriters  would  be 

haviAg     been  entitled  to  the  whole,  or  at  least  a  part,  of  the  premium. 

K^'reTu™  of       1j^  the  case  of  Bond  v.  Nutt*  Lord  Manafidd  says,  that 

premiuih.  (aj     "a  Warranty  to  depart  on  a  particular  day  is  a  condition  prece- 

*^^p-^-     dent  ;"t  and  in  giving  his  opinion  farther,  in  that  case,  he 

r  *^\  observes,  "  the  policy  was  made  on  the  *20th  of  Auguat^ 

1-1  1 776,  upon  the  contingency  of  a  fact  which  must  have  existed. 

one  way  or  the  other,  at  thie  time  the  "policy  was  underwritten. 

That  contingency  was,  that  the  ship 'should  have  sailed  on  or 

before  the  1st  of  August;  consequently,  it  must  have*  taken 

1  Cowp  606      place  or  not,  before  the  20th  of  August.^^X 

In  the  present  case,  the  policy  was  made  on  the  Slst  of 
December,  on  the  contingency  of  the  fact,  that  the  vessel  had 
sailed  on  or  before  the  1st  of  December.  That  contingency, 
then,  must  have  taken  place  at  the  time  the  policy  was  under- 
written, or  it  was  a  nullity.  It  had  not  taken  place  at  the 
time  the  policy  was  underwritten  ;  therefore  the .  policy  was, 
ab  initio,  void. 

It  may,  perhaps,  be  contended  by  the  dejfendants,  that  the 
policy,  by  force  of  the  word  "  at,"  attached  on  the  goods  in 
port ;  and  if  they  had  been  lost  before  the  vessel  sailed,  the 
underwriter  would  have  been  liable.  But  this  argument  is 
founded  on  the  supposed  existence  of  a  fact  which,  according 
to  the  terms  of  the  warranty,  could  not,  and  which,  in  reality, 
did  not,  exist  at  the  time  the  policy  was  underwritten.  But 
admitting  that  the  goods  had  been  lost  in  port  before  the  ves- 
sel sailed,  would  not  a  non-compliance,  at  the  time  the  policy 
was  made,  with  an  express  warranty,  have  exonerated  the 
underwriter  from  all  liaWity  for  such  loss  ?  Would  they  not 
have  contended  that  the  warranty  not  having  been  perfonaed 
there  was  no  contract  between  the  parties  ? 

Assuming  then  the  fact,  whkh  is  admitted  by  the  case,  that 

there  was  a  breach  of  the  warranty,  at  the  time  the  policy  Was 

made,  there  cannot  be  a  state  of  &cts  contemplated,  which 

.  could  create  a  liability  on  the  part  of  the  underwriter,  or,  in 

other  words,  which  could .  subject  them  to  a  risk  or  hazard. 


fa  J  If  a  vessel  is  insared  at  aiid  (ram  a  place,  the  risk  commeiiceft  durinc  b^  staj 

*    '     ""*  though  tne  insure; 

Co  of  Alexandria 


m  port :  and  if  she  afterwards  sail,,  on  an  entirely  different  voya^^e,  though  the  insure: 
be  discharged,  yet  there  can  be  no  return  of  premium.    Marine  tas.  "^       "  " 


V.  Tucker,  3  Cranch,  957, 
8 


or  THE  STA^^E  OF  NEW-YORK.  3 

Aftd  if  the  instyrerftfaavo-neTei:  run  aoy  risk,  the  premium  must  ^^'K9?i^' 

I  X  J  /  ^  I-  ,  Bfay,  1811. 

be  returned,  v„^^^-v<"^^ 

Hendricks 

♦flPelbj  contra,  conteiKled  that  the  policy,  in  this  case,  cov-  cp^  J^g  ^o 
ered.the  goods  while  in  port;  and  also,  on  the  voyage,  pro- 
vided the  vessel  sailed  betw^ei^  the  20th  October  and  the  1st  [  *  ^  I 
DBo^mber^ 

If  the  vessel  has.  actually  performed  the  voyage  in  safety, 
at  the  time  the  policy  is  underwritten,  and  that  is  not  known 
to  the  underwriter,  he  may  retain  the  premium.  This  is  a 
matter  of  express  stipulation  in  all  oqr  policies.*  *  Part,  5c:i. 

In  the  case  of  Il6gg.  v.  Homer ,t  the  vessel  was  insured  at  ^  Ipark,  394. 
amd  from  lAaban. to  Efi^gland;  and  though  she  deviated  the  and  aid.' n^'** 
moment  she  left  Liebony  yet.  hotd  Kenton  held,  that  there 
could  be  (HO  return  of  prej»4<^a,  as  there  was  an  inception  of 
the  risk  ai,  and  the•contj(«A:^t;  i^as. entire. 
•  1*0  warranty^  a^  ta  saiUng.on, a  particular  day,  is  not  a  con- 
dition precedent,  so  ias  to  avoid  tho  contract  where  the  policy 
is  at  and  from  the  place ;  but  covers  the  vessel  in  port ;  and 
during  the  voyage,  if  she  sails,  as  warranted.  In  Tyrie  v. 
FtetcAer^X  the  policy  was  at  and  from  London,  for  12  months,  t  Cowp.6e^ 
from  the  19th  of  August,  1776,  and  Lord  Man^eld  laid  it 
down,  that  where  the  risk  is  entire,  and  has  once  commenced, 
there  could  be  no  return  of  prcQiium*  And  in  answer  to  the 
position  of  Mr*  Wallace,  that  where  the  policy  is  <<  at  and 
from,  provided  the  ship  sail  on  or  before  the  1st  of  August ^^^ 
the  whole  policy  wciuld  depiend  on  the  performance  of  the  con- 
dition, he  observed,  *'  that  cannot  be.  A  loss  in  port  before 
the  day  appointed  for  the  ship's  departure  can  never  be 
cofupled  with  a  contingency  after  the  day.*'  But  he  was  in- 
clined to  the  opinion,  that  there  were  two  parts  or  contracts 
of  insurance,  with  distinct  conditions ;  first,  the  ship  is  insur- 
ed in  port,  provided  she  is  lost  in  port,  before  the  1st  of  Aun 
gu9t;  second,  if  she  is  not  lost  in  port,  she  is  insured, /or  the 
voyage,  from  the  1st  of  August y  to  the  port  specified  in  the 
policy.  The  loss  in  port  must  happen  before  the  risk  on  the 
voyage  could  oommence ;  *an4  the  risk  in  port  must  cease  the  [  *  5  J 

moment  the  risk  on  the  voyage  began. 

In  the  case  of  Bond  v.  Nutt,  the  policy  was  like  the  present, 
^^  ai  mid  from  Jamaica  to  London ;  warranted  to  have  ^sailed 
on  or  before  the,  1st  of  August,  1776,"  and  the  policy  was 
effected  on  the  20th  of  August,  1776.  Lord  Mansfield  held, 
that  '^  by  force  of  the  words  iU  and  from  Jamaica,  the  vessel 
was  protected  m.gpiqg, from  port  to  port,  an\l  till  she  sailed." 
And  in  Tyrie  v.  Fletcher,  Mr.  Justice  Aston  mentions  the 
case  of  Bond  v.  Nutt,  to  show  that  the  policy,  attached  on  the 
vessel  in  .port 

Again,  in  Bermon  v.  Wooihridge,^  Lord  Mansfidd  refers  A^x-  "^^ 
io.the  case  of  Bond\.  Nutt,  to  show  that  there  were  two 
risks,  and  that  the.  poUcy  covered  the  vessel  while  in  port. 
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NEW-YORK,  Though  the  opinion  expressed  by  L«pd  Mansfield  in  Tyrie  f 
v^>^^^^^^  FUtcher,  as  to  the  risk  being  divisible,  has  been  doubted,  yet 
Hektdrk  ks    this  doubt  relates  merely  to  the  question  concerning  the  op- 
Com.  Ins.  Co.  porttonmentB  of  premiums  about  which   many  difficulties 
existed  in  the  English  courts.     It  is  now  the  settled  rule  in 
England,  that  where  a  vessel  is  insured  "  at  and  ft  om  her 
port  of  departure,  with  a  warranty  to  sail  on  or  before  a  par- 
ticular day,  and  she  does  not  sail  according  to  the  warranty, 
there  can  be  no  return  of  premium ;  for  the  risk  is  entire  and 
not  divisible,  unless  there  is  an  expr$9$  u$age  to  authorise  an 
» Parkf  527.  apportionment  of  the  premium."* 
m'rsluw^m,      ^^^  warranty,  as   to  the  time  of  sailing,  applies  to  the 
658,  660.  (2d  voyagc,  not  to  the  risk  in  pert,  whichis  a  previous  independ- 
ls^eis^?l!!f^  ®°^  ^^^y  whenever  the  policy  is  at  and  from  a  place.     Indeed, 
V.  J^n,'         if  the  doctrine  of  the  plaintiiTs  counsel  is  correct,  it  must  fol-^ 
low,  that  in  every  case,  where  there  is  an  insurance  at  and 
from  a  port,  with  a  warranty  to  depart  with  convoy,  and  that 
vessel  should  be  lost  in  port,  there  could  be  no  recovery,  be- 
cause the  warranty  was  not  performed. 
[  *  6  ]  *If,  under  any  circumstances,  the  insurer  might,  at  any 

time,  have  been  called  upon  to  pay  the  whole  sum  insured, 
the  premium  is  earned,  and  he  shall  not  be  obliged  to  return 
t  jlfar«/ia//,643.  any  part  of  it.f     Now,  in  the  present  case,  the  policy  attached 
2  Magens,  137.  qj^  ^{j^  goods  in  port ;  and  if  the  goods  had  been  lost  before 
the  vessel  sailed,  as  if  she  had  sunk  with  them  in  port,  or  been 
burnt,  or  it  had  become  necessary  to  throw  them  overboard, 
the  underwriters  would  have  been  liable  for  the  loss. 
t  \Tyng*siUp.      In  the  case  of  Taylor  v.  Lou>eU,X  in  the  Supreme  Court  of 
*  ^-  Massachusetts,  the  policy  was  ai  and  from  CdtctUta,  to  a  port 

of  discharge  in  the  United  States.  The  policy  was  dated  the 
13th  of  January,  1798,  and  the  insurer  rtffresented,  at  the 
time,  that  the  ship  was  at  CaUctUta  in  Juhf,  1797,  and  would 
probably  sail  in  August,  1797.  She  saifed  on  the  19th  of 
August  for  the  United  States,  but  proved  unseawortby,  and 
put  back  to  Calcutta,  from  whence  she  did  not  sail  until  the 
1st  February,  1798 ;  it  was  held,  that  the  policy  attached  and 
covered  the  subject  while  in  port,  and  that  there  could  be 
no  return  of  premium. 

Van  Ness,  J.  The  question  arising  in  this  case  is^  whether 
the  policy  ever  attached  upon  the  subject  insured ;  and  if  it 
did,  though  only  for  a  single  moment,  it  is  admitted  there  can 
be  no  return  of  premium.  On  the  part  of  the  plaintiff,  it  is 
contended,  that  as  the  ship  did  not  sail  from  th^  port  of  2?rw- 
tol  until  after  the  1st  December,  the  goods  were  never  at  the 
risk  of  the  assurier,  and  the  vessel  and  cargo  having  arrived  in 
safety,  the  premium  ought  to  be  returned.  The  defendant,  on 
the  other  hand,  insists  that  the  insurance  being  at  and  from 
Bristol,  the  goods  were  covered  whilst  in  port,  and  that  thd 
warranty  to  have  sailed  applies  ia  the  risk  on  the  voyage,  a^ 
10 
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not  to  the  risk  in  port.  This,  at  first  view,  would  geem  to  he  ^£^*X9!?*» 
a  case  of  difficulty ;  but  I  think,  *wh€n  well  understood,  it  k  ^J^^^^ 
clearljr  with  the  defendant,  as  well  upon  principle  as  authority.    HsKOfticM 

In  the  construction  of  this,  as  well  as  of  every  other  writ**  q^j,  J^j,  q^ 
ten  contract,  efficacy  must,  if  possible,  he  given  to  every  part  '  *  • 
of  it.  If  the  construction  relied  upon  by  the  counsel  for  the 
plaintiflT  be  correct,  then  the  word  ai  in  this  policy  is  akqgieth 
er  nugatory.  The  insurance  here,  upon  the  facebf  t&e  policy* 
is  as  well  at  the  port  of  BrisM,  as  for  the  voyage,  and  we  are 
to  presume  that  the  rate  of  premium  was  regulated  accordingly. 
If  there  had.  not  been  a  warranty  respecting  the  time  the  ves** 
sel  should  sail,  there  could  not  be  a  return  of  premium.  It  is 
to  be  examined,  therefore,  whether  in  this  case  we  are  com^ . 
pelled  to  reject  this  part  of  the  contract,  as  being  repu^ant 
to  the  terms  of  the  warranty.  That  the  assured  contemplated 
that  these  goods  should  be  protected  at  the  port  of  Bristol^ 
provided  the  goods  were  put  on  board  the  vessel  there,  befcM^ 
the  1st  December,  is  not  to  be  disputed,  because  such  are  the 
.  express  terms  of  the  contract.  If  the  words  in  this  warr^iity 
had  been  such  as  are  ordinarily  inserted,  viz.  warranted  "  to 
saU'^  on  or  before  a  particular  dg(p,  it  is  settled  that  there  can 
be  no  return  of  premium,  even  if  the  voyage  is  never  com-, 
menced.  This  was  so  decided  in  the  case  of  Meyer  v.  Greg- 
son,  {ISlarsh.  558.)  BvMer,  J.  said  that  in  .all  insurances 
from  Jamaica,  the  policy  runs,  "  at  atidfrom,^^  and  though  in 
many  instances  the  voyage. has  not  been  commenced,  yet  there 
never  was  an  idea  of  the  premium  being  returned :  and  to 
show  there  could  be  no  apportionment  in  that  case,  he  adds, 
"  and  no  usage  has  been  found  ,bv  the  jury."  And  in  the  case 
of  Long  V.  AUen,  (Marsh.  570,)  the  same  principle  was  ad- 
mitted, though  ia  that  case  there  was  an  apportionment  of  the 
premium,  the  jury  having  found  the  usage*  So  in  the  cajse  of 
Tyrie  v.  Fletcher,  (Coiop.  666,)  Lard  Mamfidd  says,  "  a  case 
of  general  practice  was  put  by  Mr.  Thinning,  where  the 
words  of  the  policy  are  at  and  from,  provided  the  ship  sail  on  [* ^  J 

or  ^before  the  Ist  of  Augusi,  A  loss  in  port,  before  the  ship's 
departure  can  never  be  coupled  with  a  contingency  after  the 
Jay ;  but  if  a  que^ion  should  arise  about  it,  as  at  present  ad^ 
.  vised,  I  should  incline  to  be  of  opinion  that  it  would  &li  within 
the  reasoning  of  the  determination  in  Steuenaon  v.  Swm^,  aad 
that  there  are  /too  part«  or  contracts  of  insurance  with  distinct 
conditions.  The  first  is,  I  insure  the  ship  in  pcurt,  provided 
she  is  lost  in  port,  before  the  Ist  of  August;  and  second, 
if  she  is  not  lost  in  port,  I  insure  her  then  during  her  voyage, 
from  the  Ist  of  August  till  she  makes  the  port  specified  in  the 
policy."  And  here  I  would  observe,  that  the  case  put  by  Mr. 
Dunning,  and  to  which  Lc^-d  Mansfield  gives  the  answer,  is 
a  much  stronger  case  than  the  present. 

The  principle  upon  which  these  cases  were  decided,  ia  this, 
that  the  warranty  to  sail  applies  to  the  voyage,  and  not  to  the 
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Ng'^-YOBK,  f\^  in  port,  which  is  a  previous  and  indepeinde/it  one,  when- 
.^^J^l^y"*^^  ever  the  policy  is  at.cmdfrom.  That  this  is  the  principle  is 
apparent  from  thq. reason  of  inserting  this  kind  of  warranty  in 
the  policy.  In  MarMbaUy  253,  it  is  said,  that  "  the  time  of 
sailing  is  so  material,  that  in  many  pohcies  there  is  a  warranty 
to  sail  on  or  before  a  certain  day.  Independently  of  the  effect , 
whicKa  difference  of  seasons  may  have  upon  the  risk^  and  of 
the  necessity  there  is  th^  the  voyage  shall  end  in  a  reasonable 
time,  it  is  of  great  importance  when  th^  policy  is  at  andftfom 
a  place,  that  there  be  a  day  fixed  for  the.  ship's  departure,  in 
order  that  the  duration  of  the  mik  at  the.  place  may  be  ascer- 
tained." If  thi»  be  the  true  reason,  as  it  undoubtedly  is,  the 
policy  attaches  the  moment  it  is  effected,  and  the  risk  paving 
been  run  in  port,  there  cajn  be  no  return  of  premium,  even  if 
the  voyage  is  never  undertalieu.  Consequently,  hore  can  be 
no  return  of  premium. 

The  rule  in. England  now  appears  to  be,  to.appprtion  the. 
premium,  where  usage  has.  settled  the;  rule  of  apportionment. 
(Long  v.  Allen.)    With  u§,  however,  tber^  ney^  is  an  ap; 
portionment,  because  we  have  no  us^ge. 
r  *  9  ]  *Lord  Manefield  may  not  always  have  been  consistent  in 

what  fell  from  him  on  the  doctrine  of  dividing  the  risks  and 
ap^rtioning  the  premiums ;  but  I  believe  that  in  every  case 
he  will  be  found  uniformly  to  have  considered  the  risk  at  the 
port  ^nA  an  the  vopage,  to  be  distinct;  and  that  when  the 
subject  insured  had  been  at  the* risk  of  the, assurer  for  one 
moment,  the  policy  attached.  But  it  has  been  said  that  the 
words  in  this  case  are  different  from  those  used  in  the  cases  I 
have  mentioned.  They  are  so.  The  words  here  are,  "  war- 
ranted to  have  sailed,^^  &c.  Will  this  make  any  difference  iu 
the  construction  of  the  .contract? .  I  think  not;  aini  that  the 
legal  effect  in  both  instances  is  precisely  the  same.,  in  the 
first  place,  there  ought  not  to  be  a  different  effect  given  to  these 
wonds,  because  the  difference  in  the  phraseology  arises  altor 
gether  from  a  difference  in  the  time  when  they  are  used.  If  a 
policy  be  effected  before  the  day  when  the  vessel  is  warranted 
to  sail,  the  words  are  "  warranted  to  sail,^^  &c, :  because  in 
such  case  the  event  to  which,  they  xefer  is  yet^  tp  happen. 
Wheoj  however,  an  insurance  is  made  upo^..a  ve^el  abroad, 
virith  a  warranty  that  she  shall  have  sailed  on,  a  day  already 
piast,  the  phraseology  must  necessarily  be  varied  accordingly. 
It  would,  therefore,  ia  the  case  before  us^  have  beea  absurd 
to  say,  ^^  warranted  to  sail  (the  policy  being  dated  21st  De- 
cember,  1808)  oa  or  before  the  1st  day  oi  December y  instant.'* 
This,  then,  being  .the  reason  for  the  differeh.Qe  in  the  words,  it 
would  seem  to  me  to  be  unjust  and  unreasonable  to  give  them 
a  different  effect,  contrary  to  what  must  have  been  the  con- 
templation of  the  parties.  Th^  reasons  for  inserting  them  in 
this  policy  were  precisely  the  same  as  they  would  have  been, 
if  tliis  insurance  had  been  effected  before  the  day  when  it  was 
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agreed  the  vessel  should  have  departed  from  BHstol,    The  ^^'^^f^* 
words  (taking  into  view  the  time  when  this  policy  was  effect-  v,^^^^^^-*^ 
ed)  are  substantially  the  same ;  the  risk  is  the  same :  the  pre-    Hkkorick* 
mium  of  course  Would  be  the  ♦same;  and  yet,  strange  as  it  coir.iiii.Cd. 
may  seem,  the  legal  consequences,  it  is  contended,  are  dif-  1 
ferent.  [  *  10  ] 

To  show  that  what  has  be^n  said,  as  to  the  true  construc- 
tion of  these  words,  is  correct,  I  refer  to  the  case  of  Bond  v. 
Nutty  (Cowp,  601.)  There,  as  in  this  ease,  the  insurance, 
which  was  "  at  and  from,"  was  effected  after  the  day  stipu- 
lated for  the  sailing  of  the  ship,  and  the  words  are  precisely 
similar  to  those  in  this  policy,  "warranted  to  have  sailed.** 
Lord  Mirw/^eZd,  in  the  course  of  his  opinion,  says,  "The 
policy  was  made  on  the  20th  August,  1T76,  upon  the  con- 
tingency, &c.  of  a  fact  which  mast  ha^e  existed  one  way  or 
the  other,  at  the  time  the  policy  was  underwritten.  That  con- 
tingency was,  that  the  ship  should  have  sailed  on  or  before  the 
1st  August^  consequently  it  must  have  taken  place,  or  not, 
upon  the  20th  of  that  month.  The  port  from  whence  the  ship 
was  to  be  insured  was,  if  I  may  use  the  expression,  the  whole 
island  of  Jamaica ;  but  from  which  of  the  ports  neither  party 
knew;  therefore  they  have  used  the  words  *  at  and  from 
Jamaica,*  &c.  by  force  of  which  she  certainly  wo*  protected 
from  port  to  port,  and  till  she  sailed"  In  the  case  of  Tyrie 
V.  FletcJier,  decided  about  6ix  months  after,  Aston,  J.,  who 
was  a  party  to  the  decision  in  Bond  v.  Nutt,  in  speaking  of 
the  latter  case,  says,  "  In  Bond  v.  Nutt,  the  losses  insured 
against  were  distinct  and  unconnected  with  each  other.  1. 
A  loss  of  the  ship  in  port,  if  any  should  happen  there.  2.  A 
loss  in  the  passage  home,  provided  she  sailed  on  a  certain  day. 
Again,  in  Berm^on  v.  Woodbridge,  (Doug.  780)  Lord  Mans- 
field, in  referring  to  the  case  of  B&nd  v.  Nutt,  says,  "  It  was 
held  in  that  case,  there  were  two  risks ;  at  Jamaica  was  one ; 
the  other,  viz.  the  risk  from  Jamaica,  depended  on  the  con- 
tingency of  the  ship  having  sailed  otior  before  the  \st  August. 
That  was  a  condition  precedent  on  the  voyage  ^om  Jamaica 
to  London,*'  ... 

There  can,  after  this,  be  no  difference  of  opinion,  I  infiagine^ 
as  to  what  was  declared  to  be  the  law  in  the  case  of  *Bond  f  *  H  ] 
V.  Nutt,  and  this  alone  would  be  decisive  in  the  present  case. 
And  is  not  this  a  reasonable  interpretation  of  this  policy?  It 
gives  effect  to  every  part  of  the  contract,  and  effectuates  the 
undisputed  intention  of  the  parties.  The  vessel  in  this  case 
wjis  warranted  to  have  sailed  before  the  1st  December.  Now  - 
suppose  she  had  been  burnt  or  sunk  in  port,  after  the  goods 
were  on  board,  so  that  it  became  physically  impossible  she 
could  comply  with  the  warranty,  can  it  be  possible  that  the  as- 
surer would  not  have  been  liable  for  the  loss  ?  If  the  warranty 
had  been  "  to  sail,'*  it  is  admitted  the  defendants  would,  in  such 
a  case,  have  been  liable;  and  why  not,  when  the  words  are  "war- 
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l*]^'YOTK,  rnnted  to  have  sailed  V     At  the  time  when  this  policy  was 

>_^'^^^r  executed,  it  was  unknown  to  both  parties  whetlier  the  ship 

VaBMUMM    and  goods  were  in  safety  or  not ;  and  in  such  a  case,  it  is  too 

Com.  Lis.  Co.  ^®'*  settled  to  be  any  longer  controverted,  that  the  validity  of 

the  policy  is  not  affected  by  the  circumstance,  that  the  loss 

had  already  happened  at  the  time  of  underwriting  the  policy, 

especially^  when  this  is  matter  of  express  stipulation. 

It  may  be  supposed  that  the  decision  in  the  case  of  Hore 
V.  WlMmorey  (Cawp.  784)  is  opposed  to  the  construction 
y  which  I  have  adopted.     That  case  turned  upon  a  very  differ- 

ent point.  The  ship  sailed  after  the  day,  and  was  captured 
on  the. voyage,  and  the  assured  claimed  as  for  a  loss  by  cap- 
ture. The  warranty  applied  to  the  t70j/age,  and  being. broken, 
the  underwriters  were  properly  held  to  be  discharged.  If  the 
ship  had  been  lost  in  port,  before  the  day  she  was  to  sail,  there 
can  be  no  doubt  the  assurer  would  have  been  Uable.  Neither 
can  there  be  a  doubt  that  the  detention,  in  that  case,  was  one 
of  the  perils  insured  against,  and  for  which,  while  it  lasted, 
the  assured  m^ht  have  abmidoned,  and  thus  charged  the 
assurer  with  the  loss  in  port. 

There  is  still  one  ground  taken  by  the  counsel  for  the 
plaintiff  which  it  is  necessary  to  notice.  It  is  urged  that 
[  ♦  12  ]  every  warranty  is  a  condition  precedent,  and  that  the  ♦condi- 
tion upon  the  performance  of  which  this  policy  was  to  attach 
is,  that  the  ship  had  sailed  on  a  day  past.  To  this  several 
answers  may  be  given,  «ach  of  which  appears  to  me  to  be 
equally  conclusive.  In  Marsh.  248,  249,  warranties  are  said 
to  be  "  either  affirmative,  as  when  the  assured  undertakes  for 
the  truth  of  some  positive  allegation,  as  that  the  ship  sailed  on 
such  a  day,"  (which  is  the  present  case)  "  or  they  may  be 
promissory,  as  where  the  assured  undertakes  to  perform  some 
executory  stipulation,  as  that  a  ship  shall  sail  on  or  before  a 
given  day,"  &c.  But  whether  .the  warranty  be  the  one  or  the 
other,  is  perfectly  immaterial ;  both  are  equally  conditions  pre- 
cedent In  case  of  a  stipulation  that  a  ship  shall  sail,  &c.  the 
warranty  is  a  condition  precedent,  as  much  as  in  this  case, 
when  it  was  warranted  that  the  ship  had  sailed.  In  the  first,  I 
have  atready  shown,  indeed  it  is  admitted,  that  the  condition 
applies  to  the  risk  for  the  voyage,  and  not  to  the  risk  in  port. 
If  the  condition  in  this  case  applies  to  both  risks,  I  beg  to 
know  upon  what  principle  ?  Surely  not  because  the  warranty 
is  more  a  condition  precedent  in  the  one  case  than  it  is  in  the 
other.  Another  answer  is,  that  the  ri«k  in  port  is  neither  in- 
^  creased  nor  diminished  by  the  performance  or  violation  of  the 
warranty,  because  the  risk  terminates  on  the  day  the  ship  is  to 
sail,  whether  she  commences  her  voyage  or  not.  Neither  the 
degree  of  danger  nor  the  duration  of  it,  is  changed  by  the  dif- 
ference in  the  words  of  the  p(dicy.  The  last  answer  is,  that 
this  point  has  been  solemnly  adjudged  otherwise,  and  upon 
principles  and  for  reasons  with  which  I  am  perfectly  satisfied 
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My  opinion,  therefore,  is,  in  every  view  I  have  been  able  to  ''f?'^"^?^'^- 
take  of  this  question^  that  the  defendants  are  entitled  to  jadg-  n.^^^^,,.-^^ 
tafienL  HsffDBicKi 


THottri^<)]!Y,  J.  and  KiiiffT,  Ch.  J.  were  of  the  same  opinion. 


T. 

Com.  Ins.  O* 


^Spfiiicicti,  J.  I  am  constt^ned  to  di^entfrom  the  opinion  [  *  13  J 
of  the  court.  In  my  judgment,  the  policy  in  this  case  never 
attached,  and  the  plaintifridconseqoentiv  entitled  to  judgment 
for  the  premium  paid  by  him.  My  brethren  suppose  that  the 
policy  attached,  retractively,  on  the  goods  laden  on  board, 
before  the  first  of  December ;  the  insarance  being  at  as  well  as 
from  Bristol,  The  vessel  is  "  warranted  to  have  sailed  from 
the  port  of  Bristol^  betii>een  the  20M  a/*  October,  and  the  1  si 
of  December,  1808."  The  contract  between  the  parties  was 
entered  into  after  the  day  when  the  ship  was  warranted  to  have 
nailed,  to  wit,  the  21st  of  December,  1808,  and  the  ship  sailed 
from  Bristol  ofier  the  1st  of  December,  but  before  the  poUcy 
was  subscribed.  It  becomes  necessary  to  consider  the  nature 
and  effect  of  warranties  in  policies,  in  order  to  show  that  this 
policy  never  attached. 

Marshall  on  Instance,  248,  (p.  346, 2d  edit,  book  I.  c.  9. 
8.  1)  gives  an  analysis  of  warranties  which  appears  to  me  to 
be  able  and  perspicuous.  He  says,  ^^  a  warranty  is  a  stipulation 
or  agi^ement  oh  the  part  of  the  instfred,  in  nature  of  a  condi- 
tion precedent.  It  may  be  eitlier  affirmative,  as  where  the  in*- 
sured  undertakes  for  the  truth  of  some  positive  allegation  ;  as 
that  the  thing  insured  is  neutral  property,  that  the  ship  is  of 
such  a  force,  that  she  sailed  or  was  well  on  such  a  day,  &c. ; 
ot  it  mtiy  be  promissory,  as  where  the  insured  undertakes  to 
perform  some  exectftory  stipulation,  as  that  a  ship  shall 
sail  on  or  before  a  given  day,  that  she  shdl  depart  with  convoy, 
that  she  shall  be  manned  with  such  a  ccMnpl^nent  of  men," 
Ac. 

Again,  fie  observes,  "  "Hie  breach  of  a  warranty  consiicts 
«ithei-  in  the  fklsehood  of  an  alfirmative,  or  the  nonperform- 
ance ojf  an  executc^y  stipulation;"  and  he  adds,  tiiat  <'in 
either  case,  the  contract  is  void,  db  initio,  the  warranty  being 
B  condition  precedent  Whether  the  thing  was  material  or 
not,  whetJier  the  breach  of  it  proceeded  from  fraud,  negligence, 
misinformation,  or  any  Other  *cauBe,  the  consequence  is  the  [  *  14  | 
same.  The  warranty  makes  the  contract  hypothetical,  that 
is,  it  shall  be  binding,  if  the  warrahty  is  complied  with.  With 
respect  to  the  compliance  with  the  Warranties,  there  is  no  lati*- 
tude,  no  equity ;  th^  Only  question  is,  has  th^  thing  warranted 
taken  place  or  not.  If  it  bas  hot,  the  insurer  is  not  answera- 
ble for  any  loss,  even  though  it  did  hot  happen  in  consequence 
of  the  breach  of  warranty."  *I*he  same  principles  are  laid 
down  by  Lord  Mansfield,  in  HibbeTt  v.  Ptgmi,  mursh.  272, 
rp.  369,  2d  edit.)  and  Park,  339.  (p.  443,  ©th  edit.)     Again, 
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NEw-YORK,  in  the  case  of  De  Hahh  v.  Hartley,  (1  Term  Rep.  343)  Lord 
^^''  Mansfieldj  ufter  stating  the  effect  of  a  representation,  pro- 

ceeds, "  But  a  warranty  must  be  strictly  complied  with.  A 
warranty  in  a  policy  of  insurance  is  a  condition  or  a^  contin- 
gency, and  unless  that  is  performed  there  is  no  contract.  It  is 
perfectly  immaterial  for  what  purpose  a  warranty  is  introduc- 
ed; but  being  inserted,  the  contract  does  not  exist  until  it  is 
Uterally  complied  with." 

In  the  case  c^  Henakle  v.  Hie  Royal  Exchange  A99urance 
Company,  (1  Vez.  318)  the  warranty  was  that  the  ship  insur- 
ed was  an  Ostend  ship,  and  it  was  held  by  Lord  Hardwiche, 
r  that  the  fact  being  untrue,  the  ship  was  never  brought  within 
the  terms  of  the  insurance. 

It  d,ppears  theft,  from  the  cases  cited,  that  where  the  war- 
ranty is  of  a  thing  past  or  present,  it  is  an  affirmative  stipula- 
tion ;  and  the  contract  between  the  parties  being  hypothetical, 
it  operates  as  a  condition  precedent ;  and  unless  the  fact  war- 
ranted be  true,  there  is  no  contract  between  them.  If  the 
warranty  be  executory,  as  that  the  ship  shall  sail  on  a  given 
day,  and  the  policy  be  at  and  from,  then,  inasmuch  as  the 
policy  immediately  attaches,  and  the  risk  commences  and  en- 
dures until  the  warranty  be  broken  by  a  failure  of  perform- 
ance of  the  fact  stipulated  ;  and  inasmuch  as  there  can  be  no 
apportionment  of  the  premium,  on  a  single  risk,  the  insured 
would  not  be  entitled  to  a  return  of  any  part  of  the  premium, 
because  the  executory  event  did  not  take  place. 

'^I  must  not,  for  a  moment,  be  understood  as  countenancing 
the  idea,  that  an  event  already  past  may  not  be  the  subject  of 
insurance.  jCfothing  is  more  common,  and  nothing  can  be 
fairer ;  because,  although  the  contingency  may  have  happened, 
in  point  of  &ct,  yet  the  parties  being  ignorant  of  the  event,  it 
.is,  as  to  them,  contingent,  and  the  assurer,  in  such  a  case, 
takes  upon  him  the  risk^  on  the  hypothesis  that  the  subject 
insured  may  be  lost.  In  the  present  case,  had  any  of  the 
goods  insured  been  lost  in  port,  by  any  of  the  perils  in  the 
poUoy,  before  the  1st  of  December,  and  had  the  ship  sailed 
pursuant  lo  the  warranty,  the  defendants  would  have  been  on 
the  policy,  and  answerable  for  the  loss ;  but  the  fact  of  th^ 
ship's  sailing  before  the  lat  of  December,  being  a  fact  warrant- 
ed by  the  insured,  and  being  untrue  at  the  time  the  contract 
was  ent^ed  into,  and  the  whole  contract  depending  on  the 
nrerity  of  the  fact  of  the  ship's  having  sailed  before  the  first  of 
December,  the  subject  matter  of  tiie  insurance  was  never 
brought  within  the  ternos  of  the  insurance,  and  consequently 
there  never  was  a  contract  between  the  parties.  There  is  no 
<lifference  between  a  warranty  that  a  ship  sailed  on  a  day  past, 
which  was  anterior  to  the  policy,  and  a  warranty  that  a  ship 
has  a  particular  quality,  as  that  she  is  an  Ostend  ship.  They 
are  both  affirmative  warranties,  operating  as  conditions  prece- 
dent;  and  it  appears  to  me  to  be  violating  every  rule,  in  rela- 
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tion  to  conditions  precedent,  to  maintain  that  though  tUeyare  ^£^."^9^^' 
not  tru«,  and  are  never  performed',  yet  that  the  party  ^ho  ^s^.J^^^.^^^ 
warranted  them  to  be  true,  and  stipulated'that  they  had  been    Hendricks 
performed,  as  the  very  basis  of  the  contract  on  the  other  side,  ^^^^  J^jg  ^^, 
is  dispensed  ftenv  their  performance. 

The  ease  of  Bond  v*  NuU  (Cawp.  610)  has  been  relied 
on  by  the  counsel  on  both  sides,  as  favorable  to  their  respec- 
tive elientsw  The  insurance  was  upon  a  shipj  lost  ornot  lost, 
at  and  from  JftntaieO' to  Z^oM^^n,  warranted  to  have  sailed  be- 
fore the  1st  of  August,  1176^  The  policy  was  effected  on 
the  20tfi  of  August,  The  ^point  wasy  whether  the  voyage  was  [  *  1 6  J 
to  be  considered  as-  begun  from  St,  Ann^s  Bay,  from  which 
the  ship  sailed  the  26th  of  Juhf^^i  or  from  Bluefields,  from 
whieh  she  did  not  sail  till  after  the  1st  of  August,  The  ship 
was  lost,  and  the  action  was  to  recover  for  the  loss  pf  the  ship. 
Tlie  question  of  a  return  premium  never  arose,  as  the  de- 
fendant* paid  the  whole  premium  into  courts  which  was'  taken 
out  by  the  plaintiff  before  the  trial.  (Doug,  785,  7%ote  1.) 
Lord  Mansfield,  in  the  course  of  his  opinion,  asks,  ''  had  she 
or  hski  she  not  sailed  on  or  before  that  day?  That  is-  the 
question  ;  no  matter  what  cause  prevented  her,  if  the  fact  is 
tlmt  she  had  not  sailed,  though  she  staid  behind  for  the  best 
reasons,  the  policy  was  void,  the  contrngency  had  not  hap- 
pened, and  the  party  interested  had  a  right  to  say  there  was 
no  contract  between  them." 

It  is  impossible  to  find  language  more  emphatic  than  that 
employed  by  his  lordship  ;  and  the  cases  are  precisely  analo- 
gous in  principle.  It  is  true  the  insured  in  that  case  recover- 
ed on  the  ground  that  the'  ship  had  commenced  her  voyage 
before  the  1st  of  Aiiguet.  Had  it  been  deferred  until  after 
that  day,  then  the  observations  made  by  Lord  Mansfield  would 
have  been  decisive. 

Lord  Mansfield  may  be  quoted  in  contradiction  to  himself, 
from  what  fell  from  him  in  Tyri^  v.  Fletcher  (Cowp.  669, 
670.)  The  point  was,  whether  the  risk  was  entire  or  divisi- 
ble ;  if  the  latter,  then  the  insured  claimed  a  return  of  part  • 
of  the  premium.  He  observes,  "  a  case  of  general  practice 
W€te  put  by  Mr.  Dinning,  where  the  words  of  the  policy  are 
at  and  from,  provided  the  ship  shedl  eail  on  or  b^orethe  1st 
of  August,  and  Mr.  Wallace  supposes  that  the  whole  poKcy 
would  depend' upon  the  ship's  sailing  before  the  stated  day. 
I  do  not  think  so  ;  on  the  contrary,  I  think  with  Mr.  Dumdngy 
that  cannot  be.  A  loss  in  port  before  the  day  appointed  for 
the  ship's  departure  can  never  be  coupled  with  a  contingency 
after  th^'day ;"  and  he  proceeds  to  give  the  inclination  of  bis 
*4nind^  that  there  woukJ  be  two  pwts  or  contracts  of  insurance,  •  [  *  H  ] 
the  first  on  the  ship  in  port,  if  lost  before  the  first  of  August, 
and  if  not  lost  in  port,  then  on  the  voyi^e.  What  fell  from 
his  lordship  "on  that  occasion  j  is  correctly  considered  by  Mr. 
Park,  390  (6th  edition,  p.  528)  as  an  obiter  dictum,  over- 
VoL.  VITT  3«  17 
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NEW-YORK,  ruled  by  himself  in  Meyer  v.  Gregson,  (Park,  389).  But  he 
y^J^l^,^-^^  jvas  not  considering  the  case  of  a  warranty  to  sail  on  or  before 
Hbkdkicks  a  given  dav.  Marshall,  (2d  edit.  pp.  667,  658)  in  the  notesy 
Com.  Ins.  Co.  obsefves  Of  this  case,  that  the  word  "provided'*  made  the  sailing 
a  condition  on  which  the  contract  was  to  take  eflect,  and  one 
part  of  the  case  put  as  repugnant  to  the  other,  and  that  the 
word  "  at"  in  the  policy  was  nugatory ;  and  he  agrees  with 
Mr.  Park,  that  the  opinion  was  extra-judicial,  hastily  deliver 
ed,  or,  perhaps,  not  accurately  reported,  and  that  it  was  over- 
ruled by  the  case  of  Meyer  v.  Gregson.  If  his  lordship 
meant  to  speak  of  a  warranty,  this  dictum  of  his  is  overthrown 
by  the  subsequent  case  of  Hare  v.  ffliitmore,  (Cowp.  784) 
in  the  decision  of  which  the  court,  including  his  lordship,  was 
unanimous.  In  that  case  the  ship  was  warranted  to  sail  on  or 
before  the  26th  of  July,  1776,  before  which  day  she  was  re 
strained  from  sailing  by  the  governor  of  Jamaica,  and  detained 
beyond  the  day;  the  ship  wis  insuted  free  from  all  restraintar 
and  detainments  of  kings,  princes,  and  people,  <fec.  and  she 
woiild  have  sailed  but  for  the  restraint ;  and  it  was  adjudged 
that  the  warranty  being  express,  that  she  should  depart  before 
a  certain  day,  must  be  complied  with,  though  the  cause  of  the 
delay  was  one  of  the  risks  insured  against.  This  case  fur- 
nishes a  pretty  fall  feswer  to  the  idea  that  there  were  two 
distinct  risks  in  this  case,  the  one  in  port  and  the  other  on 
the  voyage.  My  doctrine  is,  that  there  was  but  one  risk  in 
port  and  on  the  voyage,  depending  entirely  on  the  fact  that 
the  ship  had  sailed  according  to  the  warranty.  I  am  again  met 
with  another  dictum  of  Lord  Mansfield^ s,  in  the  case  of  Bre- 
mon  V,  Woodbridge,  (Doug,  751)  in  which  he  says,  "In 
I  *  18  3  Bond  V.  Nutt  it  was  heM  there  were  two  risks ;  *at  Jamaica 
was  one ;  the  other,  viz.  the  risk  from  Jamaica,  depended 
upon  the  contingency  of  the  ship  having  sailed  on  or  before 
the  first  of  August;  that  was  a  condition  precedent  to  the 
insurance  on  the  voyage  from  Jamaica  to  London,^^  I  do 
not  intend  any  thing  disrespectful  to  that  great  man,  when  I 
say,  that  neither  his  lordship,  nor  any  of  the  judges,  held  any 
such  doctrine  in  Bond  v.  Nutt  On  the  contrary,  he  emphati- 
cally said,'  "  that  if  the  ship  did  not  sail  before  the  first  of -4 w- 
guSi,  the  policy  was  void,  the  contingency  had  not  happened, 
and  the  party  interested  had  a  right  to  say  there  was  no  con- 
tract between  them."  In  the  case  of  De  Hahn  v.  Hartley, 
already  cited,  he  expressed  himself  to  the  same  effect  as  in 
Ccucpet^s  report  of  Bond  v.  Nutt, 

The  risk  in  port  is  either  divisible  or  entire.  If  entire,  and 
the  policy  attached  so  as  to  cover  the  goods  laden  on  board 
before  the  first  of  December,  and  while  the  ship  was  in  port, 
I  cannot  conceive  why  the  risk  did  not  endure  as  well  in  port 
as  on  the  voyage.  But  my  brethren  seem  to  think  these  two 
risks,  according  to  Lord  MansfieWs  dictum  in  Tyrie  v. 
Fletcher,  the  one  in  port,  absolutely,  and  the  other  on  the 
18 
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voyage,  contingently,  if  the  ship  sailed  by  the  appointed  day  ;  ^Ma^'^^J^^' 
and  holding  that  opinioni  how  can  it  be,  that  the  plaintiff  is  \^Ji^^l,^^^*^ 
not  to  have  a  return  of  part  of  the  premium ;  for  it  is  per-  .  Hehdricrs 
fectly  well  settled  that  where  the  voyage  is  divisible  into  dis-  q^^  ^^^  ^ 
tinct  risks,  the  premium  is  to  be  apportioned  according  to  the 
several  risks.      {RIarsh.   655.     3  Biirr.  1237*      1  Bo8.  ^ 
FiiH  n2^     The  cases  of  Meyer  v.  Gregaon,  and  Long  v, 
Allen,  (marsh,  658.  6<S0)  which  are  supposed  to  apply  to 
/his  case,  are  very  different     In  those  cases  the  risks  were 
single,  and  the  warranties  were  executory,  or  warranties  to 
sail  by  a  given  day,  and  not  warranties  that  the  ships  had 
sailed.     The  underwriters  were  on  the  policies  for  the  voyages,  . 
and  a  risk  was  incurred  between  the  time  of  subscribing  the 
policies  jind  the  time  when  the  future  events  were  stipulated 
*to  take  place*     In  the  present  cajse,  the  warranty  was  that  an         [  *  1 J^  1 
event  had.  already  taken  place ;  and  on  the  truth  of  that  war- 
ranty the  whole  policy  depended. 

It  cannot,  I  think,  be  seriously' contended,  that  where  no 
risk  has  been  run,  and  no  fraud  practised,  the  assurer  has  a 
right  to  pocket  the  premium.  "  The  premium,"  says  Marshall^ 
648,  (2d  edit.  638)  "  paid  by  the  insured,  and  the  risk  vvhich 
the  insurer  takes  upon  himsdf,  are  considerations  each  for  the 
other ;  they  are  correlatives,  whose  mutual  operation  consti- 
tutes the  essence  of  the  contract  of  insurance.  The  insurer 
shall  not  be  exposed  to  the  risk,  without  receiving  the  pre- 
mium ;  nor  shall  he  retain  the  premium,  which  was  the  price 
of  the  risk,  if,  in  fact,  he  runs  n^  risk  at  all.  For  wherever  a 
man  receives  the  money  of  another  upon  a  consideration  which 
happens  to  &il,  or  is  never  perjGbrmed,  he  is  under  an  obliga- 
tion, from  the  ties  of  moral  honesty  and  natural  justice,  to 
refund  it ;"  and  he  cites  a  variety  of  cases  in  support  of  this  ^ 
opinion.  To  these  cases  may  be  added  the  opinion  of  Lord 
Hardwicke,  in  Henckle  v.  Royal  Exchange  Asmrancq  Com^ 
pawy,  that,  if  the  ship  was  never  brought  within  the  terms  of 
the  insurance,  so  that  the  insurer  never  runs  any  risk,  the  pre^ 
mium  must  be  returned  in  an  action  by  the  assurer. 

I  am  not  aware  of  any  adjudged  case  controverting  the 
right  of  the  insured  to  a  return  of  premium,  where  there  has 
been  no  risk,  and  where  there  exists  np  fraud*  It.would  require 
somethij3g  very  authoritative  .to  induce  me  to  deny  ^.  recovery  . 
in  -case  of  such  strong  equity.  I  shall  on^  add,  that  althpugh 
this  appears  to  the  court  to  be  a  plain  case  for  the  defendants, 
to  my  understanding,  the  law  warrants  the  plaintiff's  recovery 

Yates,  J.  was  of  the  same  opinion. 

.   Judgment  for  the  defendants. 


Id 
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NEW-YORK, 
May,  1811. 


•^DoTY  against  Turner,  late  Sheriff  of  Rensselaer. 


Doty 

V. 
TURJIER. 


THIS  was  an  action. of  assumpsit.  The  declaration,  con 
tained  two  counts.  1,  That  the  defendant,  being  indebted  to 
the  plaintiff  for  200  dollars,  collected  and  received  by  the 
The  agent  of  defendant,  on  a  fieri  facias  issued  out  of  this  court,  at  the 
the  plaintiff  de-  suit  of  the  plaintiff,  against  the  goods  and  chattels  of  Jpfin 
cutlmf  toashe-  Pi^^^9  tested,  &c.  ou  a  judgment,  &c.  and  being  so  indebted, 
riff,and directed  the.  defendant  assumed  and  promised,  &c.  2.  For  money 
o™tbe°property  ^^^  ^"^  received  to  the  use  of.  the  plaintiff,     Pleaj^  nan  as- 

of  the  defend-  SUmpsit. 

fh"J' Sheriff  IbLt  "^^^  ^^^^  w^  ^"^^  ^*  ^^^  Rensselaer  circuit,,  in  1810,  be- 
he  supposed  the  fore  Mr.  J.ustice  Van  Ness. 

wish  Xlresl  '^^^  plaintiff  gave  in  evidence  the  record  of  the  judgment 
the  defendant,  and  the  fi^ri  focias^  on  which  was  the  following  endprse- 
projlrry*^  r^  ment :  *^This  execution  was  delivered  into  the  sheriff's  office, 
mailied  in  the  On  the  2d  Jufie,  1^06.  Thcperson  who  delivered  it,  a  partner 
S^^^^defendam  ^^  ^^^  attorneyfor  the  plaintiff,  said  that  the  plaintiff,  he  sup- 
after  the  lev;^,  posed,  did  not  wish  to  distress  the  defendant,. but  wished  a 
the      Wa>nt\ff  levy  to  be  made,  so  as  to  secure  the  debt,  and  .give  no  other 

would  not  hold  •'.  ,  ',,  ,  •/»,  I'/r**'         ^i 

the  sheriff  re-  cxecutiou  the  preference ;  that  if  the  sheriff  permitted  the 
wi^^ruinder-  P^opcrty  to  remain  in  the  possession  of  the  defendant,  he 
ed,^an3'ihat  h'e  would  not  Consider  the  sheriff  responsible  in  case  it  was  squan- 
"eceiTVlTr'^lt*  dcred ;  that  he  need  not  take  a  receipt.  Levy,  was  made  on 
The'sheriff,  af-  the  cxccution ;  and  nothing  more  done,  or  any  further  instruc- 
^r  J^T"f  T  ^^^"^  given,  until  after  the  return  day  of  this  execi^tion,  noi 
dSe^iTant^  did  till  after  the  receipt  of  another  fieri  facias  against  the  said 
nothing  further,  defendant,^  at  the  suit  of  Calvin  Barker,  issued  out  of  the  su- 
[  *  21  ]  preme  court,  for  279  dollars  and  43  cents,  and  a  levy  was  *made 
^ecutfo^^'  ilad  ^udcr  it  ou  the  same  property.  When  I  received  instructions 
expired,  ancTa  to  procccd  on  this  cxecution,  I  advertised  the  property  for  sale 
tfon^^as^dehvl  '^X  virtuc  of  both  oxecutious,  and  have  levied  and  mad^  ihe 
ered  to  him,  sum  of  263  doUars  and  50  cents,  which  I  have  ready  to  deliver 
t'he^propertron  *^  ^^^^?  ^^'^^  ^'^^  withiu-named  plaintiff,  to  the  amo.unt  of  tlie 
both  executions  cxecutiou,  qr  to  Calvin  BarA:er^  named  in  the  other  execution, 
as^t^ere^^were  ^^  ^^^  court  shall  award  and  order,  and  the  within-named 
no  instructions  John  Fierce  hath  not  any  other  or  more  goods  and  phattels. 
UffTo  delay^the  1^^^^  or  tenements,  in  my  baiUwick,  whereby  I  can  cause  to.  be 
execution,  after  levied  and  made,  the  residue  of  the  debt  and  damages  men- 
wfy'*affreemeut  ^^^^^  i"  *he  two  oxccutions,  OT  either  of  them." 
between  *"the  The  plaintiff's  counsel  called  the  partner  of  the  plaintiff's 
Slfendant"to?e^t  ^^^^^^'^Y^  ^ho  delivered  the  execution  to  the  sheriff,  for  t.he 
the  first  execu-  purposc  of  falsifying  the  return.  He  was  objected  to  by  the 
sheVfTs  h^\dt*^  defendant,  but  the  judge  overruled  the  objection.  He  testified 
nor  any  evi-  that  he  gavo  the  execution  to  the  deputy  of  the  sheriff,  and 
dpiJ^^ as  would  ^^''®^^^<i  him  to  proceed  thereon;  but  at  the  same  time  told 
afford  a  legal  him  that  he  did  not  believe  it  would  be  the  plaintiff's  wish  to 
FrSS'"ihi°"fir°t  ^'^^'■^^s  Pierce,  as  he  was  the  plaintiff's  father-in-law ;  and 
exllcuiioi^  d'id  thftt  there  was  no  occasion  to  get  a  receipt  for  the  property, 
20 
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after  he  had  levied  on  it,  as  Pierce  would  not  squander  or  con-  NEW- YORK, 
jeai  it,  dnd  He  need  not  remove  the  property.  He  did  not  tell  ^^^J^ilj^iil, 
the'depuly  sheriff  to  delay  proceeding  on  the  execution,  until 
after  the  time  it  was  made  returnable. 

The  deputy  sheriff  who  made  the  return,  after  being  released 
by  the  witness,  testified  to  the  truth  of  the  return.  Nothmg  not  lose  its  prn- 
was  said  to  him,  as  to  the  time  to  which  the  delay  of  the  exe-  ^'^^y^eVi"^  the 
cuti6n  Was  to  extend  ;  but  he  did  not  understand  it  was  to  be  sheriff  returns 
delayed,  so  as  to  suffer  another  execution  to  gain  a  preference.  ^^^\  }^  ^**  * 

r  "^  r»      t  11  .  °  «!  '  1  ^      certain        sum 

It  was  lurther  proved,  that  no  rtioney  was  actually  paid  to  made  by  virtue 
the  defendant ;  but  the  property  was  bid  off  by  the  subsequent  J'ead^^io®^,'^^^^^^^^^ 
creditor,  arid  was  accepted  by  the  defendant,  as  apaj^nicnt  on  toihepaity  eu 
the  subsequent  execution.  lllfficieuf^  evi^ 

*The  judge  directed  ihe  jury  to  find  a  verdict  forthe  plain-  [  *  22 1 

tiff  for  the  amount  of  his  execution,  with  interest,  on  the  dence  of  a  re- 
gr^imd  that  there  had  not  been  such  a  delay  by  the  plaintiff,  ^'^'J'o*cha"*^e 
as  to  give  a  preference  to  the  second  execution ;  ajid  the  jury  him  with  me 
foundk  verdict  accordingly.  .  .  ?«»o"n<  »**»«>«*»* 

^  '^  .,-  -.  *-  'm  fact,  no  mo» 


A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  n«y  was  acto 
trial:  1.  Because  the  judge  admitted  improper  testim?)ny;  b^^jj^'/Jf*^®*' 
2.  Because  he  misdirected  the  jury.  ""* 

Foot,  for  the  defendant. 

H.  Bleecker,  contra.  He  cited  1  Wils,  44.  Peahens  N, 
P.  65.  -2  Bos,  ^  Pull  59.  2  Saund.  344.  2  Lord  Raym, 
1075.     Cro.  Jac.  514.     3  Mis.  14. 

Per  Curimn.  The  question  is,  whether  the  first  execution 
is  to  he  decfoied  firaodiilent,  as  against  the  second,  in  consfe- 
qnence  of  the  directions  given  by  the  agent  of  the  plaintiff  to 
the  sheriff.  It  was  competent  for  the  plaintiff  to  prove  by  the 
agent  what  those  directions  were,  notwithstanding  the  return, 
for  the  f ecital  on  the  subject  in  the  return,  was  of  extrinsic 
.  matter,  not  appertaining  to  a  strict  official  return.  The  testi- 
mony given  by  Houghton  does  not,  however,  essentially  tary 
from  that  etated  by  the  defendant.  The  information  given  to 
the  defendant  upon  delivery  of  the  execution,  was,  that  he 
need  not  remove  the  property  to  be  levied  on  out  of  the  pos- 
session of  PMrte,  nor  ileed  he  take  a  receipt  for  it.  This  he 
said  upon  the  supposition  or  belief,  that  the  plaintiff  did  not 
wish  to  distress  Fierce.  There  were  no  instructions  to  delay 
the  proceedings  after  seizure,  and  the  defendant  only  injerred 
a  consent  to  the  delay  which  took  place.    There  was  no 

(a)  Merely  leauaff  property  levied  upon,  in  the  possession  of  the  defendant,  though 
with  the  consent  wwc  plaintiff,  is  not  per  se  fraudulent  as  against  subsequent  creditors 
or  purc1i3s«rs.  Rew  ».  Barber,  3  Cowen,  27i^-*a  fortiort,  where  there  is  no  act  of  the 
^aintifir.  Russell  v.  Gibbs,  5  Cowen,  390.  And  see  Power  v.  Van  3uren.  7  Cowen, 
560.  Benjamin  tj.  Smith,  4  Wendell,  332.  Hicok  v.  Coates,  2  Wendell.  419.  Storm 
p.  Woods,  11  Johns.  R.  no. 

ib)    Vid.  Denlao  v,  Livii^Uui,  9  Johns  R.  06.    Aimstrongv.  Gwrow,  6<?i>wen, 
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YOUNCJ 

V. 

COVSLL. 

[•23J 


NEW -YORK,  agreement  between  the  plaintiff  and  Pwrce,  that  the  execution 
May,  1811.  ghould  sleep  in  the  sheriff's  hands ;  and  it  does  not  appear, 
from  the  case,  what  time  elapsed  between  the  delivery  o(  the 
first  and  second  execution.  The  case,  therefore,  does  not 
come  *within  the  rule  of  the  common  law  recognised  in  Whip" 
pie  V.  Foot,  (2  JohTis.  Rep,  418.)  If  a  long  time  had  inter- 
vened between  the  one  execution  and  the  other,  it  would  have 
been  groun  1  for  the  jury  to  have  inferred  the  consent  of  the 
plaintiff  to  the  delay,  and  might  have  established  the  legal 
presumption  of  fraud.  The  direction  to  the  jury  was  correct. 
The  return  states  that  the  defendant  has  263  dollars  and  50 
cents,  made  by  virtue  of  the  sale  under  both  executions,  which 
he  is  ready  to  deliver  to  the  party  entitled.  This  was  evidence 
sufBcient  of  the  receipt  of  the  money  ;  and  the  arrangeiyient 
between  the  sheriff  and  the  purchaser  shows  that  the  former 
was  willing  to  consider  that  arrangement  as  equivalent  to  the 
payment  of  the  money.  The  return  authorised  the  jury  to 
infer  the  actual  receipt  of  the  money ;  and  as  the  plaintiff  in 
•  the  first  execution  had  not  lost  his  preference,  the  motion  on 
th<^  part  of  the  defendant  to  set  aside  the  verdict  is  denied. 

Motion  denied. 


To  maintain  an 
action,  as  Ar  a 
deceit,  on  a  pa- 
rol representa- 
tion  as  to  xhe 
credit  and  re- 
sponsibility of  a 
third  person, 
the     defendant 

[*24] 

must  prove  ac- 
tual fraud  in  the 
plaintiff,  or  an 
intention  in  the 
defendant  to 
deceive  him  by 
false  represent- 
ations. Deceit 
is  the  ^<^  of  the 
action ;  an^ 
though  the  ad- 
vice given  be 
rash  and  indis- 
creet, ^ct  if 
there  is  no 
ground  to  infer 
an  intent  to  de 
ceive,  it  will  not 
support  the  ac- 
tion,   (a) 


YouNO  and  Otis  against  Cov^ll. 

THIS  was  an  action  on  the  case.  The  declaration  con- 
tained six.  counts^  The  first  count  stated  that  the  plaintiffs 
were,  on  the  17th  of  April,  1806,  joint  owners  of  the  one  half 
of  the  sloop.  Alert,  Young  lived  in  IVoy,  and  Otis  in  New- 
York,  One  Bams^  of  Rhode-Island,  applied  to  Y^mngy  at 
Troy,  to  purchase  the  half  of  the  sloop,  belonging  to  the  plain- 
tiffs, and  offered  to  *pay  800  dollars  on  the  sale  and  delivery 
of  the  sloop,  and  700  dollars  on  a  credit ;  and  Young  being 
ignor&nt  of  the  circumstances  and  credit  of  Davis,  or  whether 
he  might  be  safely  trusted,  at  the  instance  of  Davis,  applied 
to  the  defendant,  being  a  merchant  in  Troy  for  information  as 
to  the  credit,  character,  and  circumstances  of  Dams,  and  re- 
quested the  defendant  to  inform  him  truly  as  to  the  credit,  &c, 
of  Davis ;  and  the  defendant,  fraudulently  intending  to  de- 
ceive the  plaintiffs,  and  to  induce  them  to  sell  and  deliver  the 
moiety  of  the  said  sloop  to  tlie  said  Davis,  did,  on  the  said 
17th  o(  April,  1806,  at,  &c.  falsely,  knowingly,  fraudulently, 
and  deceitfully,  represent  to  the  said  Young,  that  the  plain- 
tiffs might  trust  the  said  Davis  with  perfect  siAty ;  that  the 
defendant  had  no  doubt  of  the  credit  of  Davis ;  and  if  Davis, 


(a)     Vide   GaUagher  v.  Brunei,  6  Cowen,  346. 
Rusaeil  v.  Clark's  EjceaOora,  7  Cranph,  69. 
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wanted  5,000  dollars  the  defendant  would  let  him  have  that  ^^;\^^^ 
sum ;  that  the  plaintiffs,  confiding  in  the  representation  of  the  k^,^^^^^.-^^^ 
defendant,  sold  and  delivered  to  Davis  the  one  moiety  of  the      Youkg 
sloop  for  800  dollars  in  cash,  and  700  dollars^  one  half  there*      Coveli. 
of  to  be  paid  in  90  days,  and  the  other  half  in  six  months.  ^  ^ 

The  plaintiff  averred j  that  the  defendant,  at  the  time  he  made 
the  representation  to  Young,  knew  that  i7<im«  could  not  be 
safely  trusted,  &c.  and  that  Davis  has  not  paid  the  700  dol- 
lars, and  was,  and  is,  wholly  unable  to  pay  the  said  sum,  or  any 
part  thereof,  to  the  plaintiff.  The  other  counts  were  to  the 
same  effect.     The  defendant  pleaded  not  guilty* 

At  'the  trial,  before  Mr.  Justice  Van  Ness,  at  the  Renase- 
laer  circuit,  in  June,  1810,  the  plaintiffs  proved  that  they 
were  the  owners  of  the  one  half  of  the  sloop  Alert,  and  the 
conversation  between  Young  vmA  Davis  as  to  the  purchase 
and  sale,  at  which  the  defendant  was  present,  and  very  highly 
recommended  Davis,  saying,  that  if  Davis  wanted  5.000  dol- 
lars, he,  the  defendant,  would  let  him  have  it  in  a  minute.  But 
the  witness  did  not  know  whether  the  defendant  had  been  sent 
for,  or  was  present  by  accident.  The  sale  was  concluded  on 
the  *  terms  stated.  The  defendant  stated  that  he  knew  the  [  *  25  ^ 
father  and  father-in-law  of  Davis,  and  all  their  connections, 
and  that  they  were  all  abundantly  able.  A  few  days  after  the 
sale,  within  one  week,  and  while  the  sloop  still  lay  at  the  dock 
in  Troy,  the  defendant  told  the  plaintiffs  that  Davis  was  a 
rascal,  and  not  worth  a  cent,  and  that  if  the  plaintiffs  wished 
to  secure  themselves,  they  must  do  it  then  ;  and  the  sloop  con- 
tinued at  Troy,  two  or  three  days  after  this  information*  It 
appeared  also  that  the  plaintiffs  rdfused  to  trust  Davis,  until 
he  procured  some  person  to  vouch  for  his  responsibility.  There 
was  uo  evidence  that  the  defendant  knew  Davis,  or  had  ever 
seen  him  before  he  came  to  Troy,  in  a  vessel  from  Rhode-* 
Island*  The  defendant  was  a  man  of  good  credit,  a  next-door 
neighbour  of  the  plaintiffs,,  and  on  friendly  terms  with  them. 
The  father  and  father-in-law  of  Davis  were  persons  in  good 
circumstance ;  but  Davis  himself  was  a  bankrupt. 

'A  motion  was  qiade  for  a  nonsuit,  and  the  judge  ruled,  that 
the  evidence  was  insufficient  to  sustain  the  action,  and  non- 
suited the  plaintiffs  ;  on  which  a  bill  of  exceptions  was  ten- 
dered, which  was  sealed  by  the  judge,  and  returned  to  this 
court,  pursuant  to  the  act  of  the  30th  of  March,  1809,  (33 
sess.  c.  186.  s*  5.) 

A  motion  was  made  to  set  aside  the  nonsuit,  which  was  ar 
guedby 

Foot,  for  the  plaintiffs ;  and     - 

Bliss,  for  the  defendant. 

Per  Curiam.     It  is  well  settled  that  this  action  cannot  be 
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N^'W-TORK;  sutstained  without  proving  ac^tual  fraud  in  the  defendant,  or  an 

.^.^^i;^^,-,,^  intention  to  decoivo  the  plaintiff  by  false  representations.     The 

Rodman       Simple  Ikct  of  nvisrepresentatioil;  Unconnected  with  a  frsudu- 

FoRMAN.      tent  design,  is  not  sufficient.    The -eTidence  produced  by  the. 

1*26]         plaintiffs  tit  the  trial  did  *not  make  out  the  fraud,  or  show 

enough  to  justify  the  jtrry  in  dmwing  that  r.onchision.     The 

defendant  made  no  suppreiraion  of  facts  within  his  knowledge. 

He  stated  correctly  the  circumstances  of  the  connections  of 

Davis  in  Rhode-Iaiand.     He  lived  on  friendly  terms  with  the 

plaintiffs  ;  he  gave  them  prompt  and  seasonable  notice  of  his 

subsequent  opinion  of  the  insolvency  of  Davis ;  and  it  did 

not  appear  that  he  had  any  connection  with  Davis,  or  that  he 

came  and  voluntarily  recommended  him  to  the  plaihtiffs.     The 

advice  was  rash  and  indiscreet ;  but  there  is  no  ground  from 

which  to  infer  tiiat  it  was  deceitful.     Deceit  is  the  gist  of  the 

action.     If  the    cause    had  gone  to  tiie  jury,  the  testimony 

would  not  have  warranted  a  verdict  for  the  plaintiffs,  and  the 

motion  to  set  aside  the  nonsuit  ought  therefore  to  be  denied. 

Motion  denied,  (a) 

(a)  See  Ward  v.  Center,  S  Johns.  Rep.  ^71.    VplOH^^.^VtXt,  (6  Jahtu.  Rep,  8i«) 
.3  JWnniJep.Sl.    2  Ba#<,  92.    3  J?<w,  4.  PW/.  367. 


Rodman  and  others  against  Forman,  Administrator  of 

Formal. 

In  an  action  of      THIS  was  an  actiou  of  debt  on  a  recognisance   of  bail, 
nrsancTorba^!^  brought  agaiust  the  defendant,  as  administrator  of  Stephen 
the  declaration  Formati,  deceased.     The  cause  was  tried  at  the  'Greene  cir- 
oi'^ll'Ziy,  cuit,  the  6th  December,  1809,  before  Mr.  Justice  Van  Ness. 
and  stated  that      The  venite  was  laid  in  Greene  county,  and  the  declaration 
the^*  "supreme  Stated  that  the  intestate,  in  his  fife-time  came  into  the  §u 
[  *  27  ]         preme  Court,  &c.  at  New-York,  (fee.  "by  the  *name  of  Ste 
Court,  and  '  by  phcn  Forman,  of  Kortright,  in  said  county,  farmer,  and  be- 

i^fo"fTi.fsafd  c«n?e  bail/'  &«•  ,  .    ,^  ^ '        .         ., 

county,  farmer/  At  the  trial,  thc  piamtiff  offered  m  evidence  the  original 
4^caufitheAa]/'  baij-piece  and  record  of  the  recognisance.  The  biil-piece Was 
piece  offered  in  Written,  "  Delaware,  ss.  James  Haman  is  delivered  to  bail, 
^^Z^'^D^u-  ^^-  t^  Stephen  Forman,  of  the  town  of  Kortright,  in  said 
icare,  ss.  J.  H.  county,  farmer  ;"  and  the  acknowledgment  was  taken  before  a 
toaiUoTF.  of  i^^g®  ^f  ^*^^  C^^rt  of  Common  Pleas  of  Delaware  county, 
-he  town  of '/ic.  The  rccognisauce  record,*after  setting  forth  the  declaration 
«arme?'*^**"&c;  ^"  ^^^  Original  suit,  in  which  the  venue  was  laid  in  Albany, 
and  w'as  taken  statcs  that  "  Stephen  Forman,  of  the  town  of  Kortright,  and 
tf^'^^Deii^'ware  ^^""^7  p^  Delaware,  farmer,"  &c.  came  into  court  and  be- 

county  common  Came  bail,  &C. 
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Thetidmieskfti  of  this  evidence  wjis  objected  to  on  the  ground  ^^^  ^m^ 
Df  a  variance ;  1 ,    Because  the  Edition  and  title  by  which  s...,^21^,.-^J^ 
Stephen  Forman  became  .bail,  as  set  forth  in  the  declaration,      Rodmam 
differed:  &om  that  stated  in  the  recognisa<nee  record  ;       2.  Be-     foZaas. 
cause  the /leclaration  stated  fliat  the  recognisance  was  taken  in 
this,  court,  and  the  record  produced  states  it  to  have  been  taken  pleas  j  and  the 
before  a  judge  of  the  Delaware  court  of  common  pleas.     Both  ,.^f  g^*|*1Jai 
the  objections  were  overruled  by  the  judge,  and  the  evidence  "  8.  F.  of  the 
admitted.     The  jury  found  a  verdict  for  the  plaintiffs.  ^^°  ^^^^^  ^j 

A  motion  was  made  to  set  aside  the  verdict  for  the  misdirec-  d.    ^  fenner/' 

tion  of  the  iudffe.  came  into  court 

•*      ^  and       became 

«  badl.  &€.  Itwas 

Foot,  for  the  defendant.  *»«»<*»  that  there 

was  no  material 
variance       he- 

Powers  and  E.  fVilHam^y  coutr^.  }^®®P  ****  ^^ 

'  I  a  ration  and  the 

bail-piece    and 

They  cited  1  Chitty.onPkadingSj306.     I  TermRep.2'o5,    recognisance 
285.  5  Term  Rep.  496.  2  East,  453,  bO%  5  Johns.  Rep.  m.  S  in  the  X 

claration  beinff 

Ptr  Curiam.     There  is  no  material  variance  between  the  kgto^thrsense', 
declaration  and  the  exemplification  of  the  bail-piece  *  and  re-  [  *  28  ] 

cognisance  of  bail  offered  in  evidence.  The  declaration  states  ?»<*  not  accord- 
that  the  intestate  came  into  the  supreme  court,  by  the  name  faj  ^ 
of  5.  Forman,  of  Kortright,  in  said  county,  farmer^  and  be- 
came special  bail,  &c.  The  bail^piece  produced  states  that 
the  intestate  became  bail  by  the  name  and  description  of  S, 
Forman,  of  the  town  of  Kortright,  in  said  county,  farmer; 
and  the  record  of  the  recognisance  of  baiJ  states  that  the  intes- 
tate, S.  Forman,  of  the  town  of  KortHght,  and  county  of 
Delaware,  farmer,  hecmne  bail,  &c.  The  description  in  the 
bail-piece  corresponds  with  that  in  the  declaration,  except  that 
in  tlie  latter  the  words  "  the  town  of'^  are  omitted.  The  sense 
is  not  varied,  and  the  description  was  not  set  out  according  to 
thcr^cnof,  ort«  ktee  verba.  In  Cumming  v.  »SiWi/,  cited  by 
Butter,  J.  in  1  Term  Rep,  239,  the  declaration  stated  the  pre- 
cept to  be  directed  to  the  mayor  only,  and  it  was  proved  to  be 
directed  to  the  mayor  and  burgesses ;  and  the  court  of  K.  B. 
held  it  sufiicient,  as  the  substance  was  preserved.  The  bail- 
piece  was  the  warrant  for  the  recognisance  roll,  ^and  being  at- 
tached to  it,  it  formed  part  of  the  record,  and  was  evidence  of 
the  averment  in  the  pleading. 

The  second  objection  is  without  any  weight,  for  in  judgment 
of  law,  and  according  to  the  form  of  the  record,  an  intestate 
came  into  court  and  entered  bail ;  and  if  the  evidence  be 
wholly  confined  to  the  roll  itself,  the  declaration  is  supported, 
for  the  roll  does  not  pretend  to  state  the  precise  addition  under 
which  the  intestate  appeared.     It  designates  the  place  of  the 

faj  But  in  debt  or  recognisance  of  bail;  where  the  judgment  against  the  principal  was 
put  ill  issue  by  the  pica  of  md  tiet  record,  a  variance  of  six  cents  between  the  declara* 
tion  £ud  the  record  was  held  fatal.    Bibbins  v.  Noxon,  4  Wendell,  207. 
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NKW-VORK,  intestate,  but  does  not  recite  that  under  that  exact  description 
May,  1811.     j^^  appeared.     The  record  does  not  contradict  the  description 
"■J^^^JJ^^^^  in  the  declaration,  and  that  description  might  be  rejected  as 
V.  surplusage.     (2  Easty  452.) 

BUROHr         The  motion  on  the  part  of  the  defendant  is,  therefore,  de- 
nied. 

Motion  denied. 


[*29]  ^Leonard  against  Vredensurgh. 

Wnere  A.  ap- 
plied to  5.  for  THIS  was  an  action  of  assumpsit.  The  declaration  con- 
and  ^?"reifusec[  faincd  the  usual  money  counts,  the  common  counts  for  goods 
to  let  bim  have  ^q\^  and  delivered,  a  count  upon  a  promissory  note,  and  a 
iecarhy^^  °on  special  count  OH  the  following  instrument  in  writing :  "  No- 
vhich  i.  drew  member  9,  1808.  For  value  received,  I  promise  to  pay  Nor 
!ote^ibr"thrL^  man  Leonard  five  hundred  dollars,  in  sixty  days  from  dote,  per 
nouni,  under  me,  Mos€s  Joknson.^'  "I  guaranty  the  above.  fVm,  L  Vre- 
•*i*|aar^mythe  denburgh^     Plea  non  assumpsit, 

above  j"  and  the  The  cause  was  tried  at  the  Onondaga  circuit,  before  the 
fiTe^rcupon  ^de^-  Chief  Jiistice,  ou  the  5th  June,  1810. 

livered.  This  At  the  trial,  the  plaintiff  proved  goods  sold  and  delivered  to 
"^ToUaterl^ un-  the  defendant,  to  the  amount  of  120  dollars  and  16  cents.  He 
dcrtakiiigof  C.J  then  otibred  to  prove  the  written  contract  above  stated,  and 
w"as  'no '  necest  that  Moses  Joknson  applied  to  him  for  the  goods  for  which  that 
sity  foranydis-  contract  was  givcn,  on  a  credit,  but  the  plaintiff  refused  to  let 
tionVa'sshig^di-  ^^^  ^^^e  the  goods  without  a  previous  security  for  the  pay- 
rectiy  between  mcnt ;  upou  which  Johuson  and  the  defendant  framed  and 
Sring'^^air* one  Subscribed  the  contract,  as  above  stated,  and  presented  the 
entire  transao-  same  to  the  jSlaiutiff,  who  thereupon  delivered  the  goods,  to 
Jy  Vth\toods  the  amount  of  five  hundred  dollars.  The  plaintiff  further 
to  A.  supported  offered  to  prove  that  the  defendant,  since  the  delivery  of  the 
a  a^we]!  ^  last  mentioned  goods,  had  frequently  promised  the  plaintiff  to 
the  promise  of  pay  for  them,  and  that  Moses  Johnson  was  insolvent  when  the 
thew^d^rii^  goods  wcrc  delivered,  and  has  since  continued  to  be  insolvent ; 
received  in  the  and  that  the  defendant  was  and  is  secured  by  Johnson  with 
cient'^^evtdence  P^^opcrty  to  the  amount  of  one  thousand  dollars,  as  an  indem- 
of  a  considera-  nity  to  him  for  having  signed  the  contract  above  mentioned, 
of  "the"writinr;  This  evidence  was  objected  to,  and  overruled  by  the  Chief 
but  if  any  doubt  JusticB.  And  the  jury,  under  his  direction,  found  a  verdict 
[  *  30  j  for  the  plaintiffy  for  the  amount  only  of  the  goods  *proved  to 

evidence  Tal  havc  bccu  dcUvercd  to  the  defendant,  being  120  dollars  and  16 

admissible      to  CCUtS. 

b!!?JL.?!!n  ^^^l  A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
that  it  was  one  trial,  for  the  misdirection  of  the  judge. 

original  an<l  en-  *  ' 

tire  transaction. 

(a)  (a)    See  the  cases  collected  in  Slingerhnd  v.  Morses  7  Johns.  Rep.  463,  Qote  (a) 
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,    *SiK,  for  the  Plaintiff.     1.  The  defendant's  undertaking  was  N:ew.YORK, 
S7*iginaly  and  not  within  the  statute  of  frauds.     The  rule  lakl  J^li^^ 
down  in  Mataon  v.  fVharham,i  "  that  if  the  person  fqr  whose 
use  the  goods  are  furnished  be  liable  at  all,  any  other  promise 
by  a  third  person  to  pay  that  debt  must  be  in  writing,  other- 
wise it  is  within  the  statute  of  frauds,"  is  not  the  true  rule. 

In  Houlditch  and  others  v.  Milne,t  which  was  an  action  of  \  2  Term  Rep. 
assumpsit  for  the  repair  of  a  carriage,  which  belonged  to  one  ^-  See  ^ so  1 
Copsey,  and  the  bill  was  made  out  against  him,  but  before  the  12a *c<wp.  227! 
carriage  was  delivered,  the  defendant  promised  to  pay  for  the    t  3  Esp,  Rep, 
repairs,  upon  which  the  carriage  was  delivered  ;.  Lord  Eldon  %rofi  l^s^- 
said,  "  In  general  cases,  to  jnake  a  person  liable  for  goods  de-  *^o6d,  1  Esp. 
livered  to  anoUier,  there  must  be  an  original  undertaking  by  ^* 
him,  so  that  the  credit  was  given  solely  to  him,  or  there  must 
be  a  contract  in  writing^     There  might  be  cases,  however, 
where  the  rule  did  not  apply."     **  The  plaintiffs  had,  to  a  cer- 
tain extent,  a  lien  upon  the  carriage,  which  they  parted  with, 
on  the  defendant's  promise  to  pay  ;  that,  he  thought,  took  the 
case  out  of  the  statute,  and  made  the  defendant  liables" 

In  the  casQ  of  Williams  v.  Leper y^  the  defendant  was  in    ^s  Burr  Rep. 
possession,  of  certain  goods,  the  property  of  one  Taylor^  a  i»36.  SeeaUo 
tenant  of  the  plaintiff;  and  the  landlord  coming  to  distrain,  ^^saJ'Zid 
the  defendant  undertook  to  pay  the  plaintiff  the  rent  in  ar-  P^  ifi8. 
rear^  if  he  would  desist  from  distraining.     This  was  held  to 
be  an  original  undertaking,  and  not  within  the   statute  of 
frauds. 

The  principle  to  be  extracted  from  the  cases  decided,  seems 
to  be  this:  that  if  the  property,  whether  a  lien  or  absolute 
ownership,  be  parted  with,  on  the  faith  and  *credit  of  the  de-  i  *^^  • 
fendant's  undertaking,  it  is  an  original  contract,  and  need  not 
,be  in  writing.  Some  difficulty  has  arisen  in  determining 
whether  the  contractus  original  or  colloieral;  but  this  de- 
pends on  the  question,  to  whom  was  the  credit  given  ? 

2.  If  we  are  correct,  as  to  the  first  point,  that  the  true  cri- 
terton  to  determine  whether  the  contract  was  original  or 
collateral,  is  to  ascertain  to  whom  the  credit  was  given,  then 
the  plaintiff  should  have  been  permitted  to  have  shown  that 
fact,  it  being  consistent  with  tiie  written  instrument. 

There  is  nothing  on  the  face  of  the  instrument  that  militates 
against  the  alleged  fact,  that  credit  wa^  given  solely  to  the  de- 
fendant. The  name  of  Johnson  might  have  been  used,  at  the 
request  of  the  defendant,. to  show  that  the  former  was  liable  to 
refund  the  money,  if  paid  by  the  defendant.  This  form  of  the 
instrument  might  have  been  chosen,  as  the  shortest  and  most 
convenient  mode  of  security  for  the  defendant ;  or  it  might 
have  been  adopted  for  the  purpose  of  fraud. 

In  support  of  a  written  contract  you  may  show,  by  parol, 
any  consideration  not  contradicting  the  one  expressed  in  writ- 
ing :  and  where  no  consideration  is  expressed,  it  may  be  sup- 
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NBWiY0RK,  plied  by  pttroiprocif.t     So  the  reason  and  Gccasion  of  making 
^^' '^^    ^  written  contract  may  be  shown  by  pcrol.X 
Leonard         'We  jcontond,  then,  that  the  plaintiff  might  show  -that  the 
^-  coneideration  of  the  agreement  of  the  defendant,  was  theisate 

B^H^nr     of  goods  on  his  credit  alone,  and  the  occasion  of  exectlting  the 
instrument. 
F^dfr/f^n       ^*  '^^^  consideration  of  a  promise  to  pay  the  debt  of  dno- 
w/1'  .w.'  2  Co.  ther  need  not  be  in  writing. 

^i'^^^Athns      ^^^  ^^^^  ^**®  ^"  ^^^^  subject  iff  that  of  Wain  mid  df^x**  v. 
bii}.'^     M»»*.  W?iTrtt6r«,§»  in  which  it  was  held,  not  cmly  that  the  consideration 
4  oMasf'^^  fUp.  must  be  in  writinsr,  but  that  the  ^e^reemerU  must  be  signed  by 
Eircrtans'Jkit-  both  parti^s.     This  cas^  has  not  a  bmding  force  or  authority 
[  *  32  j         here,  and  it  has  been  denied  *to  be  law  in  England.     In  ex 
thews,  c  Eu.sL  p^i^te  Mmet,\\  there  was  a  guaranty  for  the  repayment  of 
ij  u    Vcsey,  Money  fent  to  a  third  porson,  and  Lord  Eldon,  in  answer  to 
juii  ISO.       ''  the  case  of  Wain  v.  W&flters^  which  had  been  cited  by  the 
counsel,  to  show  that  the  consideration  ought  to  have  bei^h 
stated,  a«  part  of  the  agreement,  said,  "There  is  a  \tiriety  of 
authorities,  directly  contradicting  the.  case  in  the  court  of  K. 
B.  which  is  a  most  important  case,  with  reference  to  the  con- 
sequences ;  fm*  the  undertaking  of  one  man  for  the  debt  of 
another,  doe^  not  require  a  consideration  moving  between 
them.''     And  Mr.  Roberts,  in  his  treatise  on  the  statute  of 
II  Roberts  on  fraudsjIT  speaking  of  the  case  of  Wain  v.   Warlters,  says : 
twtets!        '  "  According  to  this  doctrine,  under  that  section  of  the  statute, 
both  parties,  in  most  cases,  must  sign  the  instrument,  other- 
wise  the  full  consideration  for  the  signing  by  the  party  charged 
will  not  appear  upon  the  instrument  itself ;    a  doctrine  rising 
greatly  above  the  level  of  antecedent  opinions  and  authorities.^' 
That  case  certainly  subverts  the  principle  of  former  adjudged 
tt  5     Viner,  ca!ses,tt  in  which  it  has  been  decided  that  a  letter  written  by  the 
|mi.35i.  iVi'  ^ler  of  a  real  estate,  a  memorandum  signed  only  by  the  party 
sey,  ju"-  265.  tobc  charged,  a  letter  referring  for  the  terms  of  the  contract 
m.'l'Bro.  c.  ^o  a  paper  in  the  possession  of  the  defendant,  but  not  signed, 
c,  318.  were  sufficient  within  the  statute. 

It  iBinncy's      In  Woilace  V.  Barker ,%%  in  error,  decided  in  the  supreme 

Rep.  610.     .    court  of  Pennsylvania,  Wallace  guarantied  to  Barker,  that 

a  certain  house  should  be  sold  and  bring  8^000  dollars,  and  the 

difference  between  6,000  dollars  and  that  sum  ^hoold  be  paid 

Ho  him ;  the  house  having  sold  for  less  than   8,000  dollars, 

the  defendant  below  objected  that  the  agreement  was  within 

the  statute  of  frauds,  there  being  no  consideration  ejtpressed ; 

but  this  objection  was  overruled. 

•J '  .^  Jn'^mon's      In  JSears  v.  Bmnk  afid^nother,^^  in  this  court,  the  plaintiff 

^''P-  '''•^^'         bad  before  sold  land  to  Newkirk.  and  the  defendants  agreed 

[  *  33  1         to  take  his  place,  and  pay  to  the  plaintiff  *the  balance  due  for 

the  land  :  The  counsel  for  the  defendant  expressly  said,  "that 

k  was  not  an  agreement  for  the  debt  of  another ;"  and  if  any 

thing,  it  was  a  contract  for  the  purchase  of  land.     The  case 

is  substantial  only  on  the  ground  of  Newkirk^s  not  having 
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signed  the  contfact^  go  a3  to  bind  hU  intecest  in  the  land,  or^  new-york, 

perhaps,  the  failure  .of  title  in  Sears,     A.  contract  of  buying  v^JS^J^iV, 

and  celling  implies,  on  the  face  of  it,f  a  consideration ;  and  the 

smn  which  Newkirh  was  to  pay  was  referred  to,  merely  to  fix 

the  defendwfs  li».bility,  and  not  as  being  the  debt  of  New^ 

kirk. 

.    InBajkUy^  fyi  Bo^ert  v.  Freeman^  there  was  a  demuner  to  plJ^^^\?^ 

the  d^laration ;  and  the  court  decided  it  on  the  ground  that  iCamvieWsN. 

no  consideration  for  the  promise  was  stated,  which  was  essen*  ^\^^; , 

..    1  .  ..  "^  .  •  '  i  4  Johnson's 

tial  m  every  action  on  a  promise.  /jgj.sco.   See 

,  Th^  rea^flof  tthe  thing,  and  the  sound  construction  of  the  ^^^^^  ^^^V^^" 
statute,,  are  ag^ii^st  tte,  decision  jn  Wain\,  Warltera.    Afhofe  mid  okerJ^'^ 
ox  memorandum  can  mean,  nothing  more  than  a  general  out-  ^^^«*<wi>  Ji^^ 
line  of  tUe. contract, jnot  a  complete  and  perfect  contract ;  aiid 
the  stati^te  is  complied,  with,  though  no  consideration  is  ex^ 
pressed'     Thi^  is  qonfirmedby  the  observation  of  Lord  «£ZJon) 
that  no  consideration  passes  between  the  person  who  under-* 
takes  to, pay  tiie  debt  of  another  and: the  creditor*     It  ^H)uki 
be  very  unreasonable  to  req.uirc  a  consideration  to  be  ex- 
pressed, when,  in  fact,  there  is  no  consideration.     It  is  suffi* 
cient  that  the  agreem^U^.  which  is  to  guaranty  the  debt  of 
pother,  should  be  in  writing.     It  is  on  this  grounds  that  por^ 
perfc^noyance  is  h^ld,  by  courts  qf  equity,  to  take  a  case  out  of 
the  statute. 

4.  The.  defendant . being  secuired,  a  subsequent  promise  by 
him  to  pcvy  i«  binding. 

Though  there  is  a  written  contract  relative  to  the  subject^ 
parol  evid^ncjQ  of  a  sub^qnent  promise  is  admissible,  if  it 
does,  not  contradict  the  writing.^     A  parol,  promise  collateral  J^  TetmHtp. 
to  a  wri^en. agreement  is  binding* ||     A  promise  by  a  person    '  |i4  Easty^o. 
who  ha^  property  of  the  debtor  in  his  *hand8,  to  pay  the         [  *  34  ] 
amount  to  the: creditor,  is  valid.H    A  government  agent  having   ir  1  Roll.  Abr. 
funds  in  his  handa^is  liable  on  his  promise  to  p^y  for  goods^^^* 
furnished.tt     So  an  e.\e.outori  having  aa^e^^,  is  liable  on  an    tti£a«/,i35. 
express  promise  to  pay  a  debt4.t  WCowp.  184 

<  Sudam^  cpntra..  There  are  two  questions  to  be  discussed; 
L  Whether  this,  was  an,  original  or  collateral  undertaking  on 
the  part  of  the  defendant ;'  3.  If  collateral,  whether  there 
is  a  sufficient,  writing  to  take  it  out  .of.  the  statute  of  frauds. 

L  In  oKder  to  determine  whether  this  was  a  collateral  un- 
dfurtaki^  or  not^  it  must  be  tested  by  the  rule  laid  down  by 
Ju^ice  Buller^  in.  the  case  of  Matson.  v,  Wharhaan^'^^  in  which  $^2  Term  Rep 
all  the.  cases 'were  exawned,  and  the  doctrine  on  the  subject  ° 
fully  and  clearly  established.  Ijf  the  defendant  comes  only  in 
aid  of  the  person  who  obtains  the  goods,  ^p  that  there  is  a 
remedy  against  both,  according,  to  their  distinct  engagements, 
then  the  nndertakii^  is  collateral.  JoHmsoriy,  who  purchased 
the  goods,  gave  his^  note  for.  them,  on  which  he  is  clearly  lia- 
bje,     Thepl^n^tiif  has.his  remedy  a^nst  him.     The  case  of 
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NEW-YORK,  Jonea  v.   Cooper,f  as  stated  by  Justice  BulUr,  in  Matson  v. 

^^J^^^J^I^  Wharham,  was  where  a  person  going  abroad  requested  a  ba- 
Lsoif  ARD      ker  to  supply  his  mother-ih-law  with  bread  dtiring  his  absence, 
V.  and  he  would  see  him  paid.     This  was  held  by  the  whole  court 

BURGH.*     of  K.  B.  to  be  a  collateral  undertaking.    These  cases  are  much 
stronger  than  the  one  before  the  court;    and  it  makes  no 
t  Cawp,  827.  difierence  whether  the  promise  is  made  before  or  after  the 
delivery  of  the  goods.     The  point  is,  whether  the  party  bene- 
fited by  the  promise  is  liable  at  all ;   if  he  is  liable,  then  the 
t  Roberts  on  promisc  is  collateral.^ 

f^'raudt,  216.  jjj  ^j^^  ^j^g^  ^j.  Williams  v.  Leper,  and  Houldiich  and  oth- 
ers V.  Mxtne,  which  have  been  cited,  a  lien  was  given  up,  on 
the  promise  of  a  third  person,  which  made  it  an  original  un- 

pVi^^'*  4"  dertaking.     In  Keate  v.  Tempky^  a  new  trial  *was  granted, 

r  *  35  i         because  the  court  were  of  opinion  that  there  was  no  reasonable 

^  ^  •  ground  to  suppose  that  the  credit  was  given  to  the  lieutenant 
of  the  ship. 

2.  Then  taking  this  to  be  a  collateral  undertaking,  must  not 
the  whole  agreement,  which  includes  the  consideration  of  the 
promise,  be  in  writing  ?  The  case  of  Sears  v.  Brink  was  the 
first  decision,  in  our  courts,  on  this  point ;  though  it  had  been 
before  settled  in  England,  In  Bailey  ^  Bogert  v.  Freeman, 
the  court  confirmed  the  principle  of  the  decision  in  Sear^  v. 
Brink, 

The  chancery  decisions  are  of  no  authority.  Cases  of  part 
performance,  or  as  to  the  execution  of  a  parol  agreement  admit 
ted  by  the  party,  are  not  admitted  or  discussed  at  law.  And 
II 2  Hen.  2?/.  Lord  Loughborough,  in  Rondeau  v.  Wyatt,\\  expressed  his 
disapprobation  of  the  laxity  introduced  into  the  court  of  chan- 
cery, in  regard  to  the  statute  of  frauds.     And  in  Whitchurch 

c^m^^^  ^'  ^'  ^^^9^  Lord  Thurlow  struggled  hard  against  the  doctrine 
before  held  in  some  of  the  chancery  cases.  In  the  very  able 
opinion  delivered  by  Lord  Chief  Baron  Skynner,  in  the  house 

ft?  Term  Rep.  of  lords,  in  the  case  of  Rann  v.  Hughes, f\  it  is  laid  down,  as 

350.  in  a  note,  clear  and  established  law,  that  no  agreement,  whether  in  wri- 
ting or  not,  unless  a  specialty,  could  be  maintained,  without  a 
sufficient  consideration  was  shown ;  that  a  nudum  pactum 
might  exist,  whatever  might  be  the  rule  of  the  civil  law,  in 
writing,  as  well  as  without  writing. 

It  is  the  established  and  invariable  mode  of  expression  used 
by  all  the  writers  in  their  readings  on  the  statute  of  frauds, 
that  the  statute  has  not  altered  the  common  law,  but  that  it 
has  merely  prescribed  a  new  mode  of  proof:  that  is,  the  parol 
proof  which  was  requisite  to  support  the  action,  inust  now  be 
produced  in  writing  at  the  trial.  It  is  on  this  ground  that 
the  court,  after  verdict,  will  presume  the  promise  stated  in  the 
declaration  to  have  been  in  writing.  Admitting,  says  Baron 
Skynner,  in  Rann  v.  Hughes,  all  that  is  stated  in  the  decla- 
ration to  have  been  reduced  to  writing,  and  so  proved,  it  does 

[ '"'  36  ]  not  help  the  promise,  *  for  there  most  be  a  consideration,  in 
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addition;  and  in  that  case,  all  the  judges  concurred  with  him'NfW-yoiiK, 
in  the  opinion,  that  there  was  not  a  sufficient  consideration  to  \^J^^4^^?ii;^ 
support  the  demand,  aad  its  being  supposed  to  be  in  writing 
made  no  difference.  Could  the  plaintiff,  before  the  statute, 
have  recovered  against  the  defendant,  on  PlX>ving  merely  a 
guaranty  in  writing,  without  the  additional  facts  offered  to  be 
proved  by  parol  ?  Certainly  not.  It  follows,  then,  according 
to  the  authorities  cited,  that  to  entitle  him  to  recover  now,  he 
must  prove  those  facts,  or  a  consideration,  in  writing. 

Suppose  an  account  stated  with  an  executor,  and  at  the  bot 
torn  of  the  account  he  writes,  "  I  promise  to  pay  the  above 
250  poundsj"  is  the  executor  to  be  charged  out  of  his  own  es- 
tate, if  the  plaintiff  can  prove  at  the  trial,  by  parol,  that  the 
written  promise  was  in  consideration  of  a  forbearance  to  sue 
for  six  months  ?  Is  not  the  forbearance  the  agreement  on 
which  the  promise  is  founded  ?  And  is  there  not  as  much  dan- 
ger of  perjury  in  proving  the  consideration,  as  the  promise  ? 
If  a  consideration  is  essential  to  an  agreement,  and  that  may 
be  proved^by  parol,  why  cannot  the  plaintiff  recover,  for  the 
same  reason,  where  the  consideration  is  in  writing,  and  the 
promise  is  parol  1 

As  to  the  observation  of  Lord  Eldon,  in  the  case  ex  parte 
Minet,  that  "  the  undertaking  of  one  man  for  the  debt  of  ano- 
ther does  not  require  a  consideration  moving  between  them ;" 
if  his  lordship  meant,  that  as  between  the  original  debtor  and 
the  person  making  the  promise,  there  need  be  no  consideration, 
he  was,  no  doubt,  correct ;  for  that  is  what  no  person  has  ever 
pretended ;  but  if  he  meant  to  say,  that  a  promise  to  pay  the 
debt  of  another,  without  consideration,  was  good,  then  he  is 
contradicted,  not  only  by  a  "  variety  of  cases,"  but  by  every 
case  on  the  subject.  But  the  case  then  before  his  lordship  did 
not  come  within  the  statute,  and  might  be  supported,  without 
subverting  the  decision  of  the  court  of  K.  B.  in  Wain  v. 
Warlters ;  for  there  was  a  sufficient  consideration  *expressed,  [  *  37  i 
namely,  receiving  one  month's  notice  in  writing.  The  court 
are  not  to  say  what  the  consideration  must  be ;  for  if  any  con- 
sideration appear  on  the  face  of  the  contract,  though  it  may 
not  have  been  the  dhly  inducement  to  the  promise,  yet  it  may 
be  sufficient  to  support  the  undertaking. 

Kent,  Ch.  J.  delivered  the  qpinion  of  the  court.  The  tes- 
timony offered  at  the  trial  was.  rejected,  because  the  consider- 
ation for  the  promise  was  not  stated  in  the  writing  produced. 
The  case  appeared  to  me  then  to  be  governed  by  the  decision 
in  Wain  v.  Warlters  (5  East,  10),  which  w^s  recognised  by 
this  court,  in  Sears  v.  Brinks  (3  Johns.  Rep,  210)  ;  but  upon 
better  reflection,  I  now  think  that  the  plaintiff  ought  to  have 
recovered  upon  that  contract. 

There  is  no  doubt  that  this  was  a  collateral  undertaking, 
within  the  purview  of  the  statute  of  frauds ;  for  Johnsons 
note  is  conclusive  proof  that  credit  was  given  to  him,  and  that 
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NEW-YORK,  he  was  liable  to  the  plaintiff.     If  the  whole  credit  is  not  given. 

J^[^^^^  to  the  person  who  comes  in  to  answer  for  another,  his  under- 
Leo^JT^  taking  is  collateral.     (6  Mod.  249*     2  Term  Rep.  80.) 

V.  I  have  not  been  altogether  satisfied  with  the  decisions  re- 

BnfeGHr  ferred,  to,  but  it  appears  to  me,  that  the  present  motion  can 
be  determined  il^  favour  of  the  plaintiff,  without  disturbing 
them ;  an4,  perhaps,  the  examination  which  I  may  give  to  the 
cases  upon  The  statute  of  frauds,  may  help  to  illustrate  the  rea- 
sonableness of  those  decisions. 

If  we  admit  the  origin  of  the  contract  to  be  such  as  the 
plaintiff  offered  to  show,  there  was  no  necessity  for,  nor  was 
there,  in  fact,  any  consideration  passing  directly  between  the 
plaintiff  and  defendant,  and,  of  course,  none  was  to  be  proved. 
It  was  all  one  original  and  entire  transaction,  and  the  sale  and* 
delivery  of  the  goods  to  Johnson,  supported  the  promise  of 
the  defendant,  as  well  as  the  promise  of  Johnson,     If  the  con- 

f  *  38  J  tract  between  *  Johnson  and  the  plaintiff  had  been  executed 
and  perfectly  past,  before  the  defendant  was  applied  to,  so  that 
his  promise  could  not  connect  itself  with  the  original  commu- 
nication, then  the  case  would  have  been  very  different,  and  the 
undertaking  of  the  defendant  would  have  required  a  distinct 
consideration.  A  mere  naked  promise  to  pay  the  already  ex- 
isting debt  of  another,  without  any  coftsideration,  is  void.  But 
in  the  present  case,  (as  the  plaintiff  offered  to  show)  the 
promise  was  made  at  the  time  of  the  original  negotiation  be- 
tween the  plaintiff  and  Johnson:  It  wa^  incorporated  with 
that  contract,  and  became  an  essential  branch  of  it.  The 
whole  was  one  single  bargain,  and  the  want  of  consideration, 
as  between  the  plaintiff  and  defendant,  cannot  be  alleged.  If 
there  was  a  consideration  for  the  entire  agreement,  (and  John- 
son^ $  note  purporting  to  be  given  for  value  received,  was  evi- 
dence of  it,  that  consideration  was  the  aliment  for  the  defend- 
ant's promise.  This  is  the  amount  of  the  doctrine  in  Kifhy 
V.  Coles  (Cro,  Bliz.  137),  and  it  is  alluded  to  in  Tomlinson 
\Mill  {Amb.  330),  and  Williams  v.  Leper  (3  JBwrr.  1886)  ; 
and  to  this  extent  I  can  understand  the  observation  of  Lord 
Eldon  (14  Vesey,  190),  when  he  observes,  that,  <*the  under- 
taldng  of  one  man  for  the  debt  of  another  'vloes  not  require  a 
.  consideration  moving  between  them."  In  Wain  v.  WarUers, 
the  promise  of  the  defendant  was  not  made  at  the  time,  nor 
did  it  form  a^  part  of  the  original  contract  between  the  credi- 
tor and  the  third  person.  It  was  made  long  after  the  debt 
had  been  created,  and,  therefore,  in  that  casre,  the  promise  re- 
quired something  more  to  support  it  than  the  mere  fact  of  the 
habihty  of  the  person  for  whom  the  defendant  assumed.  Thai 
fact  alone  would  have  lefl  the  promise  a  nude  pact.  It  re- 
quired, at  least,  the  consideration  of  forbearance,  or  some  othei 
consideration,  arising  out  of,  and  founded  upon,  the  original  lia- 
bility.     The  same  remark  applies  to  the  case  of  Sectr^  \ 

[  *  39  ]         Brink:     But  if  a  promise  to  pay  the  debt  of  another  *  he 
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founded  on  a  new  and  distinct  consideration,  independent  of  new-york, 
the  debt,  and  one  moving  between  the  parties  to  the  new  ,^^^^^1^ 
promise,  it  is  not  a  case  within  the  statute.     It  is  considered     leonarp 
in  the  hght  of  an  original  promise.    The  cases  of  Tomlinson 
V.  Gilly  and  WiUiama  v.  Leper,  proceed  upon  this  distinction, 
and  the  point  is  too  clearly  settled  to  be  questioned.     (Roberts 
on  Frmds,  232  to  237.) 

There  are,  then,  three  distinct  classes  of  cases  on  this  sub- 
ject, which  require  to  be  discriminated :  1.  Cases  in  which 
the  guaranty  or  promise  is  collateral  to  the  principal  contract, 
but  is  made  at  the  same  time,  and  becomes  an  essential  ground 
of  the  credit  given  to  the  principal  or  direct  debtor.  Here, 
as  we  have  already  seen,  is  not,  nor  need  be,  any  other  con- 
sideration, than  that  moving  between  the  creditor  and  original 
debtor.  2.  Cases  in  which  the  collateral  undertaking  is  sub- 
sequent to  the  creation  of  the  debt,  and  was  not  the  induce- 
ment to  it,  though  the  subsisting  liability  is  the  ground  of  the 
promise,  without  any  distinct  and  unconnected  inducement. 
Here  must  be  some  further  consideration  shown,  having  an 
immediate  respect  to  such  liability,  for  the  consideration  for 
the  original  debt  will  not  attach  to  this  subsequent  promise. 
The  cases  of  Fish  v.  Hutchinson  (2  Wils.  94),  of  Charter 
v.  Beckett  (7  Term.  Rep.  201),  and  of  Wain  v.  Warlters, 
are  samples  of  this  class  of  cases.  3.  A  third  class  of  cases, 
and  to  which  I  have  already  alluded,  is  when  the  promise  to 
pay  the  debt  of  another  arises  out  of  some  new  and  original 
considera^tion  of  benefit  or  harm  moving  between  the  newly 
contracting  parties. 

The  two  first  classes  of  cases  are  within  the  statute  of 
frauds,  but  the  last  is  not.  (1  Saund,  211,  note  2.)  The 
case  before  us  belongs  to  the  first  class ;  and  if  there  was  no 
consideration  other  uian  the  original  transaction,  the  plaintiff 
ought  to  have  been  permitted  to  show  that  fact,  if  necessary, 
by  parol  proof;  and  the  ^decision  in  Wain  v.  Warlters  did  not 
stand  in  the  way.  The  whole  agreement  between  the  plain- 
tiff and  defendant,  consisted  in  the  promise  to  guaranty  the 
debt  of  Johnson.  To  say  that  the  promise  is  void,  for  want 
of  disclosing  a  consideration,  is  assuming  what  the  plaintiff 
offered  to  show  ought  not  to  be  assumefd,  for  there  was  no  - 
distinct  consideration  passing  between  the  plaintiff  and  the 
defendant.  Johnson's  note  given  for  value  received,  and,  of 
course,  importing  a  consideration  on  its  face,  was  all  the  con- 
sideration requisite  to  be  shown.  The  paper  disclosed  that 
the  defendant  guarantied  this  debt  o(  Johnson;  and  if  it  was 
all  one  transaction,  the  value  received  was  evidence  of  a  con 
fiideration  embracing  both  the  promises.  The  writing  im- 
^  orted,  upon  the  face  of  it,  one  original  and  entire  transaction ;  . 
for  ik  guaranty  of  a  contract  implies,  ex  vi  termini,  that  it  was 
a  concurrent  act,  and  part  of  the  original  agreement.  In  Stadt 
V.  Lill  (9  Ea>st,  348),  the  defendant  gave  a  ji^uaranty  in  this 
Vol.  VIII.  5  3^ 
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NEW.yoRK  formt  ^^  I  guaranty  the  payment  of  any  goods  which  Stadi 
May,  1811.  dclivefs  to  JVtcAoi*  ;"and  the  K.  B.  held  that  "  the  stipulated 
delivery  of  the  goods  to  Nichols  was  a  consideration  appear* 
ing  on  the  face  of  the  writing,  and  when  the  delivery  took 
place,  the  coi^ideration  attached."  The  writing  in  the  pre^ 
sent  case  was  of  equivalent  import  and  eiTect  Instead  of 
saying  that  he  guarantied  the  payment  of  goods  delivered  to 
Johnson^  the  defendant  guaraatied  the  payment  of  the  V€^ 
received  by  Johnson. 

Upon  the  whole,  we  think  that  the  plaintiff  was  entitled  to 
recover,  upon  production  and  proof  of  the  writing.  But  if 
there  was  any  doubt  upon  the  face  of  the  paper,  whether  the 
promise  of  Johnson  and  that  of  the  defendant  were  or  were 
not  concurrent,  and  one  and  the  same  communication,  the 
parol  proof  was  admissSble  to  show  that  fact 

A  new  trial  ought,  thercfoco,  to  be  awi^ded,  with  costs  to 
abide  the  event. 


New  trial  granted 


1*41] 

In  an  action 
qui  tojUf  on  the 
6th  section  of 
the  act  concern- 
ing slaves,(24th 
sess.  c.  188J  it 
was  held,  that 
the  exception  in 

(a)R.8,65S^ 
■ec.  12. 

the  clause  was 
matter  of  e:  - 
cuse  to  the  de- 
fendant, and 
need  not  be 
negatived  by 
the  plaintiff  in 
his  declaration. 
{b).  Th^tpart 
of  the  fir^  sec- 
tion of  this  act, 
which  declares 
tliat ''  the  slave 
exported  or  at- 
tempted to  be 
exported,  shall 
be  free,"  does 
not  operate,un- 
less  we  master 
or  owner  is  con- 
cerned in  the 
exportation  i 
but  in  case  of 
a  stranger,  or 
third  person 
actin?  without 
Ike  uiowledge 


*Hart,  qui  tarn,  against  Cleis. 

IN  error,  from  the  court  of  common  pleas  of  Ontario 
county. 

This  was  an  action  of  debt  for  the  penalty  of.  250  dollars, 
given  by  the  6th  section  of  the  act  concerning  slaves  and  ser- 
vants, passed  the  8th  of  April,  1801,  (24th  sess.  c.  188,  (a). 
The  declaration  stated  that  the  defendant  took,  imprisoned, 
and  carried  away,  a  black  man  named  Bazil  Baker,  l>eing  a 
slave,  and  kept  him  in  irons,  during  three  days,  with  the  intent 
to  export  him  out  of  the  state ;  and  that  the  defendant  did 
intend  to  export  him  out  of  the  state,  contrary  to  the  statute 
in  such  case  made  and  provided;  by  reason  whereof,  &c 
There  was  a  special  demurrer  to  the  declaration,  and  the  fot 
lowing  causes  were  assigned : 

1.  That  the  declaration  does  not  allege  upon  what  act  of 
legislature,  if  any,  the  right  of  action  is  founded. 

2.  That  it  is  not  alleged  that  the  defendant,  in  attempting  to 
export  the  slave,  acted  contrary  to  the  provisions  of  the  act 

3.  That  it  is  not  alleged  that  Baker  was  a  slave  who  was 
uQt  liable  to  be  lawfully  exported  out  of  the  state. 

On  this  demurrer,  the  court  below  gave  judgment  for  the 
defendant,  on  which  a  writ  of  error  was  brought  to  this  court 

Rodman,  for  the  plaintiff  in  error,  observed,  that  he  under- 
stood the  special  causes  of  demurrer  were  waived,  and  thai 
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the  defendant  relied  on  the  general  objection^  as  a  substantial  KEW-YOIU,  * 
defect  in  the  declaration,  that  it  does  not  negative  the  excep-    May,  iBii. 
tions  and  provisos  in  the  act.     The  6th  section  of  the  act 
de<^lares,  "  that  if  any  person  shall  *export,  or  attempt  to  exr 
port,  any  slave  or  any  servant  bom*  of  a  slave,  and  made  free 
by  virtue  of  the  act,  to  any  place  without  this  state,  except  as         [  *  42  } 
is  hereinafter  provided,''  <&c.,  and  the  next  section  provides,  ofthe  owner  i 
that  persons  travelling  or  removing  from  the  utate  may  take  J^^«  ***^^^  **l« 
their  slaves,  &c,  ih/f^eiuJ^'^ 

The  general  rule  was  laid  down  'm  Betmet  v.  Hurd,i  that  ^3  ji^^», 
where  thejproojiro  forms  no  part  of  the  plaintiff's  title,  but  jtep.43s!*'&e^ 
merely  furnishes  matter  of  excuse  to  the  defendant,  it  need  ^  l^/^*^^' 
not  be  negatived  by  the  plaantifT  ^^' 

Sedgwick,  contra.  In  the  present  ease,  the  exception  of 
proviso  is  incorporated,  and  makes  part  of  the  sixth  section^ 
on  which  the  action  is  brought,  and  ought,  therefore,  to  have 
been  negatived. 

Serjeant  Williamst  lays  it  down,  as  a  settled  rule,  that  in  ti  Scamd,^! 
an  information  on  a  penal  statute,  where  there  is  an  exception  **  "*  *  ^^^' 
in  the  enacting  elapse,  of  persons  acting  under  particular  cir- 
cumstances, it  is  necessary  to  state  that  the  defendant  is  not 
within  the  exception.^     In  JRng  v.  PraUen^\\  it  was  admitted     §  Lf^ni^r 
to  be  clear  law,  that  where  the  exception  is  in  the  enacting  isse.  '  ^'^ 
clause,  it  must  be  negfitived,  as  well  as  the  exception  contained  J^  TermRcf 
in  a  former  clause  referred  to  by  the  enacting  clause.  Rir,m.  U9.  ° 

JBut  there  is  another  objection  equally  &tal.  No  person  but 
the  master  of  the  slave  can  be  liable  for  the  penalty,  under 
this  act ;  for  the  penalty  is  not  only  the  forfeiture  of  250  dol- 
lars, but  that  the  slave  so  exported  or  attempted  to  be  ex- 
ported, shall  be  free.  Now  the  latter  penalty  implies  that  it 
must  be  the  master  or  owner  of  the  slave,  or  some  person 
with  his  privity  or  consent ;  otherwise  this  manifest  injustice 
would  follow,  tliat  if  a  stranger,  without  the  knowledge  of  the 
master,  should  export,  or  attempt  to  export  the  slave,  the  mas- 
ter would  be  deprived  of  his  property.  He  would  suffer  a 
penalty,  though  he  had  not  offended  the  law.  He  would  be" 
punished  *beoause  anojther  had  violated  his  property  and  the  [  *  43 
laws  of  the  state,  livery  jucjgraent  on  thp  statute  involves 
the  freedom  of  the  s^lave ;  and  must;  therefore,  have  reference 
only  to  tie  roa^t(er. 

Rodma/n,  in  reply,  observed,  that  the  rule  had  been  repeat- 
edly laid  down  by  the  court,  and  was  clearly  stated  in  the  case  •     - 
of  Ted  V.  Fonda  fi  that  where  the  proviso  or  exception  was  J**'**^'  *'* 
matter  of  defence  or  justification  to  the  defendant,  it  must  be 
pleaded,  and  need  not  be  negatived  by  the  plaintiff. 

As  to  the  other  objection,  if  the  construction  contended  for 
by  the  defendant  is  to  prevail,  the  statute  will  be,  in  a  great 
measure,  defeated.     The  words  of  the  act  are  genend :  ^'  if 
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NEW-YORK,  any  person''  shall  export,  &c.     It  extends  to  strangers  or  third 
J!^32!il'  persons,  as  well  as  to  masters  or  owners  of  slaves.     That  con- 
struction ouffht  to  be  adopted,  which  accords  with  the  mani- 
fest intent  of  the  legislature,  and  which  will  give  eflecttO'the 
tatute. 

Per  OaHam.    The  action  below  was  brought  for  a  peraUty 

incurred  under  the  6th  section  of  Xheac^conixrning  slams. 

{a)  JR.  ;5.ui  (ptvd  senants,     (Laws,  toI.  1,612)  (a).    The  special  oaiuses 

""P'  of  demurrer  stated  upon  the  record,  are  not  material ;  but  the 

defendant  relies  upon  what  he  alleges  to  be  defeotB,  in  sub- 
srance,  in  the  declaration,  viz.  that  the  plaintiff  does  not  nega- 
tive the  excepted  cases  in  the  section,  and  that  he  does  not. 
aver  that  the  defendant  vm»  master  of  the  slave,  or  acted  wilh 
his  privity. 
A  It  is  a  sufficient  answer  to  the  first  objection,'  that  the  excep- 

tion forms  no  part  of  tho  plaintiffs  title  <w  right  of  afetion,init 
is  merely  matter  of  excuse  for  the  defendant.  The  excepted 
cases  are  not  incorporated  into  the  body  and  substance  of  the 
enacting  olause ;  but  are  given  as  exceptions^  and  'the  inatan-^ 
ces  are  not  specified  in  that,  but  in  the  subsequent  section. 

I  •  44  ]  The  kw  on  this  subject  has  *been  repeatedly  deolu^  by  thi« 
court.  (3  Jvhns,  Bep.  438.  4  Jolms.  Rep.  304.)  itis  evi^ 
dent,  from  a  view  and  comparison  of  the  €th  and  74h  section? 
^f  the  act,  that  this  case  falls  within  the  reason  of  those  do-^ 
cisipns ;  that  the  excepted  cases  are  more  instances  of  excuse 
to  a  party  who  takes  a  slave  oat  of  the  state.  Nor  does  there 
appear  to  be  decisive  weight  in  the  other  (Ajebtion ;  .for  the 
words  of  the  act  are,  "  that  if  Of^y  persmi  shall  export,  tor  at^ 
tempt,  &c.  he  shall  forfeit,"  &c.  The  doubt  has  been  cre- 
ated by  the  last  words,  "and  the  slave  so  exported  or  at- 
tempted to  be  exported,  shall  be  firee."  This  olauste  c^niiot 
operate,  unless  the  master  be  concerned  in  'the  .exportation  •; 
for  to  attach  it  to  the  conviction  of  a  stranger,  without  the 
knowledge  or  privity  of  the  master,  would  be  depriving  the 
master  of  hm  property  unjustly.  And,  on  the  other  hand,  to 
confine  the  penalty  "to  the  act  of  the  master  only,  would  be 
contrary  to  the  letter  and  spirit  of*  the  act,  and  would  go  in  a 
great  measure  to  destroy  the  effect  of  the  provision.  By  ap* 
plying  the  penalty  to  every  person  offen<4ing,  and  by  restrict* 
mg  the  enfranchisement  of  the  slave  to  oases  of  offence  by 
the  master,  the  act  will  operate  with  efScacy  and  with  justice ; 
and  it  is  the  duty  of  the  courts  so  to  conslrue  statutes,  .it^.  to 
meet  the  mischief,  and  to  advance  the  remedy,  aAd  not  to  vio- 
late fundamental  principles. 

For  these  reasons,  the  judgment  below  oi^t  to  be  re» 
versed. 
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Math£r  against  Hood.  May,  isu. 

THIS  wifcs  SB  action  of  trespass^  assaujt  aiul  battery,  and  v. 

false  imprisonment.     The  cause  was  tried  before  *the  Chief       ^•=**^- 
Justice^  at  the  Seneca  circuit,  the  20th  June^  1810.  r  *  dc;  i 

At  the  trial,  the  plaintiff,  to  support  the  action,  called  the  ^^^  ^f^\^ 
sheriff  of  the^ county  of  Seneca,  as  a  witness,  who  testified,  of  cm^ctLn 
that  by  virtae  of  a  mittimus^  issued  under  the  hand  and  seal  ^er*  the*«c«"?o 
of  the  defendant,  a  justice  of  the  peace  of  the  county,  and  prevent /ordbu 
by  the^iommand  of  the  defendant,  he  arrested  the  plaintiff  J"!^^* ''"fiuh 
and  detained  him  in  custody |»  until  he  had  paid  ten  dcdlara,.as  ^eM.^c.  6,)  h 


lablci 


stated  in  the  plaintiff's  declaration..    The. mittimus  was  as  °ndiflt"howi 
follows:  ^^Soneca  county,  ss.  John  Hoody  one  of  the  justices,  that  the  justice 
4&C.  to  the  keeper  of  the  gaol,  &c.    Whereas,  upon  complaint  Jl^^  jid"*^Jol 
mad©  unto  me,  this  present  d^y,  hy  I3ijahI£artshome,  of  the  cccdeS"  regu- 
towii  of .  JPaycf f«,  in  said  county,  I,  the  said  John  Hood,  Es-  J,*ug^;e\**j^5°j; 
quire,  justice  as  aforesaid,  went  immediately  to  the  messuage,  ba/irii^suU 
tenement,  and  possession  of  the  said  EUjah,  at  the  town  .of  Jl[^'"^^gtj^*?*J 
jpay^lte  aforesaid,  in  the  said  county,  and  there,  found. Zcc&a-    '^  J"****^®-  w 
rtoA  Mather  J  Eleasser  P.  Mather^  JDavid  Dumondy  Jamer. 
Ht#j  WiUiam  Updike^  and  Daniel  Tucker yoi  the  said  tovn 
of  Fayette.,  forcibly y  with  strong  hand  and  armed  pov.er, 
holding  tlie  said  tenement,  messuage,  and  possession,  ag'tinst 
the  peace  of  the  said  people,  and  against  the  form  of  the  act 
m  such  case  made  and  provided.     Therefore,  I,  the  said  jus- 
tice,^'do  send  you,  by  the  .bringers  hereof,  tixe  bodies  of  the 
8aid  Siechariahy  Eleazer,  LuduSj  Dwvidy  James,  WUiiam, 
•and  Darnel,  convicted  of  the  said  forcibly  holding  by  my 
own  view,  testimony,. and  record,  conunanding  you  in  the  name 
of  the  people  of  the  state  of  New-  York,  to  receive  them  the 
said  Zeckariah,  Eleazer,  Lucii^,  David,  James,  William,  and 
Daniel,  into  the  said  gaol  of  our  said  county,  and  there 
safely  to  keep  them,  and  every  of  them  respectively,,  until  they 
shall  have  respectively  paid  the  several  sums  of  tenr  dollars, 
each  of  good  and  lawful  money  of  the  state  of  New- York,  to 
the  said  people,  which  I  the  said  justice  have  set  and  imposed 
upon  each  and  every  of  them  separately,  for  a  fine  and  ransom 
for  their  said  trespasses  ^respectively.     Herein  fail  you  not  at        [  *  46  ] 
the  peril  that  may  thereof  ensue,"  &c. 

The  defendant  then  produced  and  read  in  evidence,  a  re- 
cord of  his  proceedings,  under  the  act  to  prevent  forcible 
entries  and  detainers,  passed  6th  February,  1783  (11  aess. 
c.  6),  as  foHows:  ^^  Seneca  county,  ^«,  Be  it  remembered, 
that  on  the  2d  day  of  August,  in  the  year  of  our  Lord  eigh-  * 
teen  hundred  and  nine,  at  the  town  of  Fayette,  in  the  county 
of  Seneca  aforesaid,  Elyah  Ilartshorne  complains  to  me, 

(a|  Vid.  Wood  v.  Pcake,  infra  69.  An  action  will  not  lie  for  official  misconduct  in 
a  Judicial  officer,  though  of  special  and  limited  jurisdiction,  and  though  such  misconduct 
be  corrupt  and  malicious,  if  a  statute  declare  his  own  record  to  be  conclusive  evidence 
ID  li*  courts,  o(  «he  facts  therein  contained.    Cunningham  v.  Bucklin,  8  Cowen,  178. 
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NEW-YOiiK,  John  Hood,  Esq.  one  of  the  justices  of  the  people  of  the 
..^S^i^iily  State  of  iVet«>- Fort  assigiled  to  keep  the  peace  in  the  eaid 
county,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors  in  the  said  county  committed, 
that  Zechariah  Mather,  Eleaxer  P.  Mather,  Luciue  Mather, 
David  Dumond,  James  Hn0^,  tfUliam  Vjpdike,  and  Ditniel 
Thicker,  of  the  said  town  of  Fayette,  into  the  measuago  of 
him  the  said  Elijah,  in  and  upon  certain  tenements,  and  pos- 
sessions, situate  in  the  said  town  of  Fayette,  did  enter,  and 
him  the  said  Elijah  from  the  messuage,  tenement,  and  pos- 
session aforesaid,  whereof  the  said  EUjah^X  the  time  of  the 
entry  aforesaid  was  seized  and  possessed,  unlawfully  ejected, 
expelled,  and  amoved,  and  the  said  messuage,  tenement,  and 
possession,  from  him  the  said  Elijah^  unlawfully,  with  strong 
hand  and  armed  power,  do  yet  hdd,  and  from  him  detain, 
against  the  form  of  the  act  in  such  case  made  and  provided. 
Whereupon  the  said  Elyah,  then,  to  wit,  on  the  said  second 
day  of  August,  at  the  town  of  Fayette,  aforesaid,  prays  of 
me,  so  being  a  justice  as  aforesaid,  to  him  in  this  behalf,  that 
-  a  due  remedy  be  provided,  according  to  the  form  of  the  act 
aforesaid,  which  complaint  and  prayer  by  me  the  said  justice 
being  heard,  I,  the  said  John  Hood,  Esq.  justice  as  aforesaid, 
to  the  said  tenement,  messuage,  and  possession  have  come,  do 
then  and  there  find  and  see  the  aforesaid  Zechariah  Mather, 
Eleazer  P.  Mather,  Lucius  Mather,  David  Dumond,  James 
[  •  47  ]  Huff,  WilHam  Updike,  *and  Daniel  Tucker,  tlie  aforesaid 
messuage,  tenement,  and  possession,  with  force  of  arms  un- 
lawfully, with  strong  hand  and  armed  power,  detaining,  against 
the  form  of  the  act  in  such  case  made  and  provided,  accord"- 
ing  as  he  the  said  Elijah,  so  as  aforesaid,  hath  to  me  com- 
plained. Therefore,  it  is  considered  by  the  said  justice,  that 
the  aforesaid  2ie€hariah  Mather,  Eleazer  F,  Mather,  Lucius 
Mather,  David  Dumond,  James  Huff,  William  Updike,  and 
Daniel  Tucker,  of  the  detaining  aforesaid,  with  strong  hand, 
by  my  own  proper  view,  then  and  there  as  aforesaid  had,  are 
convicted,  and  every  of  them  convicted,  according  to  the 
form  of  the  act  aforesaid  Whereupon,  I,  the  said  justice, 
upon  every  of  the  aforesaid  Zechariah  Mather,  Eleazer  F. 
Mather,  Jjucius  Mather,  David  Dumond,  James  Huff,  Wil- 
liam Updike,  and  Daniel  Tucker,  do  set  and  impose  sever- 
ally, a  fine  of  ten  dollars,  of  good  and  lawful  money  of  the 
State  of  New-  York,  to  be  paid  by  them,  and  every  of  them 
severally,  to  the  said  people  of  the  State  of  New -York,  for 
their  said  offences.:  and  do  cause  them  and  every  of  them  to 
be  taken  and  arrested.  And  the  said  Zechariah,  Ekaz^\ 
Ltidus,  David,  JrnneSi  WUUam,  and  Daniel,  being  convict- 
ed, and  every  of  them  being  convicted,  upon  my  own  proper 
view  of  the  detaining  aforesaid,  with  strong  hand  as  aforesaid. 
by  me  the  said  justice  are  committed,  and  every  of  them  is 
committedi  to  the  common  gaol  of  the  said  couiity  of  Seneca, 
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fri  the  town  of  Ovid,  being  the  next  gaol  to  til^  mes&uage  NEW-vork, 
aforesaid,  there  to  abide  respectively,  until  thej  shall  hare  v^^jijfl^^ 
paid  their  several  fines  respectively  to  the  people  aforessud,  con-      Mather 
cerning  which  the  premises  aforesaid,  I  make  this  my  recprd.  v. 

In  witness  whereof,  I,  the  said  John  Hood,  Esq*  the  justice 
^foresaid,  to  this  record  my  hand  and  seal-  do  set,  at  the  town 
of  Fayett»  aforesaid,  in  the  county  aforesaid,  on  the  second 
day  of  August^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  nine.^f  ^  Sec.  3  Ld. 

*Tte  pldntiff  then  offered  to  proves  that  ha  had  been  in  pos-  R^ym-  36a 
session  of  the  premises  mentioned  in  the  record,  for  a  long  [  ^^  J 
time  previous  to  the  2d  of  August y  1809,  and  that  he  entered 
into  and  retained  possession  of  the  premises j  in  a  lawful  and 
peaceable  manner  ;  that  at  the  time  of  the  arrest,  he,  and  the 
other  persons  named  in  the  record,  were  peaceably  and  qui- 
etly gathering  the  harvest  of  grain,  belonging  to  the  plaintiff, 
on^  the  Itemises ;  that  the  defendant  imposed  the  fines  men- 
tioned in  the  record  without  riflw,  aixd  upon  the  mere  com- 
plaint of  Hart^orne,  who  had  never  been  in  possession  of 
the  premises  menti(»ied  in  the  record.  This  evidence  was 
dbjected  to  by  the  defendant's  counsel,  and  rejected  by  the 
-  judge  ;  and  the  jury,  under,  his  direction,  fi)und  a  verdict  for 
the  defendant 

It  was  agreed  that  either  party  might  turn  the  case  into  a 
Bpeeiai  verdict. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial*        ^  • 

E.  T.Thfoop,  for  the  plaintiff;  1.  If  there  was  no /dree  in 
this  case,  the  justice  had  no  jurisdiction.  He  is  bound,  there- 
fore, to  show  an  actual  forcible  entry.  The  statute  (11  sess. 
c.  6.)  speaks  of  "an  entry  by  strong  hand,  and  with  a  multi- 
tude of  people  ;**  and  that  When  suck  forcible  entry  is  made, 
and  cdmplainf  is  made  to  a  justice,  he  shall  go  to  the  place, 
i&c.  Courts  of  special  jurisdiction  arfe.  limited  as  to  place, 
persons,  and  the  subject  matter  of  their  jurisdiction  ;  and  if 
thfey  give  judgmei|t  irt  other  mattets,  it  is  void  as  coram  non 
jndice;  as  where,  in  the  case  put  in  Perkins  v.  Proctor, %  t^wiu.sn, 
they  shcNild  adjudge  rose  water  to  be  strong  water.  So  in  ^^  * 
the  presetit  case,  if  the  justice  adjudges  it  to  bfe  a  forcible 
entry,  when  there  is  no  force,  it  is  coram  non  judiee,  and  the 
justice  is  liable  for  acting  without  his  jurisdiction.  To  per- 
mit a  justice  under  H  mere  pretence  of  a  forcible  entry,  *to  im-  [  *  49  ] 
prison  a  citizen,  is  against  the  constitution,  as  well  as  the  prin- 
ciples of  law.  It  could  never  be  the  intention  of  the  firamers 
of  the  constitution,  or  of  the  legislature,  to  permit  a  justice 
to  assume  and  exercise  such  an  arbitrary  power.  A  justice  is 
bound  to  show  the  regularity  of  his  proceedings,  otherwise 
he  is  liable  to  an  action  of  trespass  and  felse  imprisonment. ||  ||i  Str.iiOjin 

Again,  these  proceedings  before  the  justice  were  summary, 
and  th^  plaintiff  could  have  no  opportunity  to  plead  to  the 
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liBW-YOKK,  jarisdiction  of  the  justice*     He  oughty  ih^dfore,  to  be  ^UoWe«f 

*j2!ii!!li]^  ^^  contradict  the  record,  by  showkig  -that,  in  feot,  the  jufttioe 

Mathkr      had  no  jurisdiction.  .^ 

^-  2.  The  c<myiction  was  informal.     It  does  not « state  that  a 

**^^'       complaint  was  made  to  the  justice  on  oath.     Though  the 

statute  is  silent  in  this  respect,  yet  it  is  a  universal  prineipfo, 

in  all  proceedings  of  a  criminal  nature,  that- the  eosapfeint,  or 

1 4  B..  Comm.  foundation  of  the  proceeding,  should  be  made  under  oftthif 

S&5.  .'ft 

JRodmcm,  contra.     I  agree  that  H  must  appear  that 'the  jus- 
tice had  jtirisdiction.     The  only  difference  between  the  counsel 
is,  how  this  is  to  be  made  to^  appear:     If  there  has  bfeen  a-fxm- 
'Viotion,  I  contend,  it  must  appear*  from  the  reoerd  of  Ihat 
conviction;     The  statute  relative  to  forcible  entries  is  copied 
&om  the  English  statutes.     The  justice  has  juTtsdiction  in  ail 
cases  of  a  complaint  of  a  forcible  entry.     He  is-  required  Ix) 
go  to  the  place,  and  on  view,  he  is  to  necord  such  force,  aud 
to  impose  a  Ifine  on  the.offender.-    The  record  thiis  madey  ac- 
cording to  the  directions  of  the  aet,  is  conclusive  evkien«e  of 
1 1  Hawk.  PL  the  fact  of  a  forcible  entry,  and  cann^it  be  traversed-J 
LdJjfym^iMe;      '^^®  ^'^^^  of  the  coiivictioe  is  correct,  according  ta  the 
l|2JB/<m'£j^^iie6tab£shed  precedents.  II 

fihrkaymn,  ^^  GroewoM  V.  BurweU,^  Holt,  Ch.  J.  held,  that  if  a  jus- 
451.  1  Saik.  ticeof  the  peace  should  record  that',  upon  vfew,  as  a  ft^cej 
i^p  295*'*''^"*  which  was  no  force,  he  could  not  be  drawn  in  question,  iGw:  il 

is  a /i^dicioi  act.  .     .     ,         .     ? 

[  *  50  ]  ^RUdreth,  (Att.  Gen.)  in  reply,  said,  that  it  wascompeteot 

to  the  plaiatifi,  in  this  action,  to  show  that;the  pt oceediiigs  of 
the  justice  were  not  regular;  or  the  justice,  in  order  to  insake 
out  his  defence,  must  show  that  they  were  reguks^     In  Cripps 
^^Cowp.  640,  V.  Durderiy^  it  was  laid  down,  as  a  settled  point,  that  in  all  ac- 
tions against  justices  of  the  peace,  they  nuist  shew  the  reguburi- 
ty  of  their  proceedings  ;  and  Buller  stated  a  numbevof  eases, 
in  which  it  had  been  so  decided,  and  the  con victioa. held  void. 
Then  was  this  conviction  regular  ?    The  complaint  on.whidi 
the  justice  proceeded  was  not  made  on  oat^.     No  person  can 
be  brought  to  asiswer  for  a  criminal  charge,  unless  upon  a 
complaint  made  on  oath.     And  this  is  more  particularly  requi- 
site in  a  case  of  this  kind,  where  the  party  complaining  is  the 
It  B.  1  c.  64. 8.  party  interested  or  dispossessed.     Uawkinsff  says,  it  must 
'  ^^'  appear  that  the  party  complaining  was  in  possession  of  an 

estate,  and  it  must  be  also  shown  that  the  entry  on  such  pos- 
session was /orcifeZe. 

Per  Curiam.  The.  defendant  at  the  trial  justified  under  a 
record  of  his  procieedingB,  by  virtue  of  the  det  to  prevent  for- 
dkle  entries  utid  detainers.  The  first  section  of  tl^  act 
(Laws,  vol.  1, 101,)  gives  power  to  any  justice  of  the  peace, 
upoa  complaint,  to  go  to  the  phce  where  the  force  is  mlide, 
and  record  the  force,  and  set  a  fine  uot  exceeding  5Z.  upo|i 
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feach  offender,  and  to  commit  them  to  gaol  until  the  fihe  be  NEW-yokr, 
j^Wi  This^ection  ivAs  taken  Kterdlly  from  the  statute  of  15  ,,^.^^^^^21^1 
Rich.  II.  c.  2. ;  and  the  English  decisions-  upon  that  statute 
Are  applicidble  to  this  case.  The  defendant  acted  under  the 
authority  given  by  the  first  section  of  the  act,  and  the  record 
shows  that  he  proceededcorrectfy.  The  question  is,  whether 
that  record  is  trav^riable. 

The  form  of  the  record  is  agreeable  to  established  prece- 
dents. (King  V.  Elwell  and  others,  2  Lord  Raym.  1514.  3 
Ld.  Raym:  360.  a  *S»r.  794.  Bum's  Justice,  tit.  ihi^dble  En- 
try and  Detainer,)  The  act  is  explicit,  that  one  *jastice  is  [  *  51  ] 
competent  to  recoi'd  the  force  and  to  convict  5  and  th^ 'deci- 
sions are  uniform  that  the  record '  is  not  traversable,  because 
the  justice,  in  making  it,  acts  iiot  as  A'ttiinister^  but  as  a  judge. 
•It  is  ais  strong  and  effectual  as  if  the  offender  had  con- 
fessed the  forcei  (8  Co.  12^1,  a.  Hawk.  b.  L  c.  64.  ».  8.) 
The  proceedings  under  this  first  section  are  distinct  dhd  inde- 
pendent of  those  prescribed  by  the  subsequent  sections ;  and 
*so  it  was  understood  by  this  court  in  the  case  of  TJw  People 
'  V.  Anthony  (4  Johns.  Rep.  198) ;  anfd  when  the  record  shows 
that  the  justice  had  jurisdiction,  and  that  be  proceeded  regu- 
larly, it  is  conclusive.  The  case  of  9  Edw.  IVv3:  pi.  10,  and 
the  opinion  of  the  court  of  king's  bench;  in  GYoenvelt  )^.  Bur- 
well,  as  reported  in  1  Saik.  396,  pr6te  that  the  justice  is  not 
respon:sible  by  suit  for  the  proceeding  ;  because  it  is  a  judicial 
act.  Whether  it  is  wise  or  expedient  to  leave  such  iBummary 
power  in  the  h&nds  of  a  isingle  magisttatCj  is  a  questioft  for 
the  le^slature,  and  not  for  the  courts  of  justice.  It  is  suffi- 
cient for  usf  that  an  existing  statute  gives  this  poWer;  and 
that,  according  to  settled  principles  of  law,  a  rec6rd  of  such 
proceeding  which  is  regular  and  correct  upon  the  face  of  it, 
cannot  be  questioned  or  traversed  in  a  collateral  action.  It  is 
a  full  and  complete  bar  to  any  suit  against  the  magistrate. 
•  The  motion  on  the  part  of  the  plaintiff  ought,  therefore,  to 
he  denied. 

Motion  denied,  (a)  ' 

"    f(t/  See  the  proceediiigs  In  Forcible  Eatry  and  Ddtainer  under  ihS  provisions  oF  (he 
.Revised  StaMites.   iR,  a  507-^511.  < 


*B£ALLS   fl^ainsf  Guernsey.  [*62J 

THIS  was  an  action  of  trespass,  against  the  defendant,  Where  a  suer 
late  sheriff  of  Ontario,  for  taking,  carrying  away,  and  dispos-  ^/a%n/j^ 
htig  of  seventy-three  barrels  of  whiskey,  &c*  .  «*,  it  w  not  ne 

-    The  defendant  pl'^ed  the  general  issue^  with  notice  of  a  8hou*7^8how 

j a6tlfication»  that  it  is  reUirn 
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fJEW-YOKK,       The  catise  was  tried  before  the  Cbi(^  Justice,  at  the  Onia- 
s^^^^^^^t^  rio  circuit,  iM  26th  Jum,  1801,     The  plaintiff  stated  that  he 
Bealls      purchased  the  whiskey  of  Moses  Johnson,  on  the  26th  Au- 
GuERHSEY    *^^*''  1807;  and  the  Sfune  was  deposited  in  the  cellar  of 
Ezekiel  TnyloTi 
ed;  Dor  wtu  the      The  defendant  then  produced  in  evidence  the  reeord  of 
doreeraciu*  ^oii  ^^^  i^^^^^^^  i"  ^^is  court,  by  confession,  a^inst  Moses 
tbT*^  execuUon  Johnson,  in  favor  of  WiUiam  W,  Bodman ;  and  then  offered 
w  ^^^  ecdved  ^^  ^vidence  an  alias  iestcttmn  fieri  facias  issued  on  the  judg- 
by^ihe  sheriff,  Hicnt  ogainst  Johnsonj  dated  the  15th  August,  1807,  and  re- 
B?bsibic*\nTvt  ^"'''*^1®  "^*^®  second  JMonday  of  Noveiifiber^  1807 ;  but  the 
deuce;  for^the  plaintifTs  counscl  objected  to  this  evidence*, because  the  test. 
stntme  is  mere-  fi^  Jq^^  {jad  not  been  returned  and  filed  in  the  clerk's  office, 
tL  s'herifff  on  uor  was  there  any  endorsement  Ihexeon  of  the  day  it  was  re- 
this  point ;  and  ceived  by  the  defendant  or  his  deputy,  nor  was  there  any 
ce!vIng^t**mTy  return  codorsed  upon  it,  or  any  thing  by  which  it  could  appear 
be  shown  by  that  the  property  of  Jchnson  had  been  taken  and  sold  by 
©rhcrMase         virtuc  of  the  execution.     The  judge  rejected  the  evidence  of 
the  teat,  fi*fa.     The  defendant  then  offered  to  prove  that  the 
test.  Jk  fa.  was  i»  his  hands,  as  sheriff  of  the  county  of  Onto- 
rio',  between  the  teste  and  return  day  thereof;  and  that  by 
virtue  thereof,  he,  as  sheriff,  took  the  whiskey  in  question,  as 
tlie  property  of  iWb«fi»  Joftn^on ;  but  this  evidence  was  re- 
jected ;  and  the  jury,  under  the  direction  of  the  judge^  found 
a  verdict  for  the  plaintiff  for  1,690  dollars  and  91  cents. 
[  *  53  ].  *A  motion  was  then  made  to  set  aside  the  verdict  and  for 

a  new  trial,  for  the  misdirection  of  the  judge* 

RodiTHtn,  for  the  defendant,  said,  that  the  only  question 
was,  whether  the  alias  test,  fi,  fa,  ought  not  to  have  been  re- 
ceived in  evidence.     He  contended  that  it  was  not  necessary 
to  show  that  the  execution  had  been  returned.     In  Rowland 
t  Cowg^is,  10..  V.  Veale,f  the  distinction  was  laid  down  between  mesne'  pro-' 
9o[* '  "'      ^'  cess,  and  process  of  execution ;  and  that  it  was  not  necessary 

to  show  a  return  of  the  latter, 
t  2  R.  s.  364,      Though  by  the  7th  section  of  the  statute,  (24  sess.  c.  105J) 
••  ^^-  the  sheriff  and  his  under  officers  are  required  to  endorse  on 

all  writs  of  execution  the  day  when  they  are  received  ;  yet  it 
was  immaterial,  in  the  present  case,  and  not  a  sufficient  reason 
for  rejecting  the  evidence.  The  reason  of  the  recpiisilion  is 
to  ascertain  which  of  several  executions  has  a  preference,  or 
first  binds  the  property. 

Sedgwick,  contra.  The  reason  for  showing  a  return  of 
final  process  seems  equally  strong  as  that  for  showing  the  re- 

td^^'nf&Z  turn  of  mesne  process.    In  Freeman  v.  Blewitt,\\  Holt,  Ch. 

P  c    ^'  \  '  J.,  lays  it  down,  as  a  general  and  settled  rule,  that  where  a 

j)rincipal  officer  justifies  under  a  returnable  writ,  he  must  show 

that  it  was  returned ;  and  that  a  sheriff  cannot  justify  under  a 
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fieri  facias  withovLt  showing  a  return.     The  same  nile  was  new-tork, 
laid  down  by  the  Ch.  J.  in  Mddkton  t.  Price.f  v^!2L 

2.  The  direction  of  the  statute  is  positive  that  the  time  of 
receiving  the  execution  shall  be  endorsed  by  the  sheriff;  and 
the  reason  has  been  stated,  that  it  might  appear  which  of  the 
several  executions  had  the  prefereiice.  It  was  the  duty  of  the  t  wuson,  n,  2. 
sheriff  to  make  this  endorsement ;  and  he  cannot  justify  him-  ^'  ^*^  560, 
self  when  he  has  omitted  to  peWbrm  his  duty ;  nor  can  he  %rookel  Tresp. 
take  advantage  of  his  oWn  wrong.  It  did  not  appear  but  that  211.  Mo^e,m 
this  execution  had  been  just  issued  from  the  clerk's  office.  To 
show  that  he  *had  acted  \xp(m  it,  there  should  have  been  an  [  *  54  ] 
endors^ement  by  the  sheriff. 

Per  Curium.  The  later  authorities,  {Cwjop.  18,  10,  Eaet^ 
73)  do  not  require  the  sheriffto  showa^./o.  returned,  when 
he  justifies  under  it :  bei^use  an  execution  is  good  and  effec- 
tual without  ever  being  returned.  It  was  formerly  understood 
otherwise,  accoirditig  to  the  opinion  of  ^ngemill,  J.  in  21 
ffen.  VII.  22.  b.,  and  of  Lord  H<M  and  the  rest  of  the  judges 
of  the  K.  B.  in  Freeman  v.  Bktdiit,  1  Salk.  409.  But  the 
lucent  decisions  are  founded  on  better  reason,  and  ought  to 
govern.  Nor  did  the  want  of  an  endorsement  upon  the  exe- 
cution, of  the  time  of  re<ieivirig  it,  render  it  inadmissible  in 
evidence.  The  statute  requiring  the  sheriff  to  endorse  the 
time,  was  merely  directory  to  the  officer,  for  the  sake  of  greater 
certainty*;  and  the  omismon  to  do  it  will  not  preclude  the 
sheriff  from  showing  the  time  by  parol  pjroof.  It  may  turn 
every  presumption,  arising  from  doubt  as  to  the  precise  time, 
against  him ;  but  it  will  not  absolutely  shut  out  other  proof. 

The  verdict  must  be  set  aside,  and  a  new  trial  awarded, 
with  costs  to  abide  the  event. 

New  trial  granted. 


Phelps,  Administrator  of  Phelps,  against  I.  and  O. 

Jo  ANSON. 

THIS  was  an  action  of  d^bt,  to  recover  the  amount  of  three  Where  a.  and 
sealed  notes,  dated  the  14th  of  Febr^mry,  1798,  *and  payable  [  *  55  ] 
before  the  28th  June,  1806.  The  defendants  pleaded,  1.  B-gaveaseai- 
Non  eet  factum;   2.  Payment;  3.  A  release  on  the  28th^d" a^  aftiJ: 

June,  1806>  •    wards   grave  a 

The  cause  was  tried  before  the  Chief  Justice,  St  the  Onto-  ^^e  Z'^cXt 

riO  circuit,  the  ^th  of  Jt^ne,  I8I0.  Ae  amount  due 

At  the  trial,  the  plaintiff  proved  the  execution  of  the  notes,  c!'covTnum2d 

and  that  they  were  assigned  to  Henry  Remsdn,  on  the  3d  to  procure  and 

Mtiy,  1805,  and  that  this  suit  was  brought  for  his  benefit,  u  was  hSd°hlT 

The  defendant  then  offered  in  evidence  an  agreement,  under  thoughihebond 
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N|{W.yQWK,  sed,  <feted  the  28th  Jme,  1806,  between  Ottver  FliOpai  th«i 
.^^^^^J^jJ™^  intestate,  and  b€WG  Johmon,  one  of  the  defendants,  which 
?njLhPi      fttajted,  that  whereas  the  said  i^&ei|>«. had  thut  day  conveyed 
JoBHsoif.     ^^  *^®  ®?^^  Johnson  part  laf  a  lot  of  land,  No.  35y  ia  township 
No.  .9,  in  the  6th  range  of  townships,  in  Ontario  oountYj 
i  nd  mort^ag^  being  the  east  half  of  the  said  lot,  supposed  to.  cootain.  183 
extiniru?s*iimem  *^^^  ^^^  thfee-fourtfas ;  and  if  on  an  accurate  .survey  the 
o?tii!fnot'e^yet  sflid  land,  should  fiiU  short  ofthe  said  quantity,  the  said  PhelpM 
mlde  *^wUh"  a'  •^^^©d  to  jofuiid  lo  the  said  Johnson,  for  every  a/cre  ^o  defi- 
was^  fw    ihe.  cient,  the  sum  of  &  dollars,  with  interest  from  the  date  ;  and 
and^  H*^  and  '\  ^^^^  ^^  ^^®  ^^  exceeded  the  said,  quantity,  the  said  Johnson 
covenant  not  to  agreed  to  pay  to  the  said  Phelps  5  dollars  for  every  acre  of 
mountIa'*^to  *a  ^"^^  exccss,  with  interest,  '&c.  ;  and  the  said  Johnson  furthei 
rdrasc'of  °the  ogrccd  to  procure  and  give  up, to  the  said  Phelps^  the  ar ti- 
ngle ('0         cfcs/of  agreement .  executed  betvveen  the  said  Pthelps  aad 
the  said  J^ooc  Johnson^nd  Otis  Johnson^  for  the  said  land  ; 
and  the  said  Plulpa;  the  intestate^  further  agseed  Xo  procure  and 
csincel  the  notes  given  to  him  by  the  said  Isaac  and  Otis  John- 
mnyhr  the  original  purchase  of  the  said  land,  he  havingjre- 
ceived  the  said  Isaac  Johnson^s  bond  and  mortgage  for  the 
balance  due  on  the  said  notes.     The  iplaintifra  counsel  ob 
jected  to  the  admission. of  this  agreement,  but  the  objeotkm 
was  overwiied,  and  the-  paper  read  m  evidence!. 

The. defendants  then  fm>vedj  tha4i  on^thovday  when  the  said 
[  *  56  ]  agneement  was  executed,  Isaac  Johnson  came  <  to  ^the  iutesr 
tate,  PhelpSy  for  the.  purpose  of  seUiing  certaia  notes  given 
by  thedefesidaDts  to  Pbdps  foe  land;,  and  that  Phelps  told 
Imac  Johnson  that  tfaenoiles  were  not  in  his  possession,  bul 
in  -the  hands  of  some  one  of  his  attorneys,  for  the  purpose  of 
writing  to  the  <^%ors;  that  tlie  intestate  .produced  a  state* 
ment  of  the  notes,  and  of  the  bakace  caiculatied  to  be  due  on 
them,  and  accepted  the  bond  and  mortgage  executed  by 
Isaac  Johnson,  for  the  balance. 

On  this  evidence,  a  verdict  was  taken  for  the  plaintiff,  sub 
ject  to  the  opinion  of  the.  court,  on  a  case  made,  containing 
the  above  facts. 

Cadjfy  for  the  plaintiff.  .  The  argument  was  no  evidence  of 

payment.    The  acceptance  of  a  bond  in  satisfaction,  cannot 

if^%^^'''J^'  be  pleaded  to  an  action  of  debt  on  another  boad-;t'Ja<*r  was 

Jteiease^^A.  %    ^^  admissible,  as  evidence  of  accord  and  satisfaction,  under  the 

notice  annexed  to  the  plea. 

Again,  it  was  not  a  release*  I  «m  aware  of  the  case  p£ 
iftj.^*"'""'  ^^^  Cuj^r  V.  Cupler,t  in  this  court ;  but  that  is  the  first  case  in 
which  a. covenant  not  to  sue  has  been  allowed  to  be  a  release, 
when  not  made  between  the  very  same  parties.  A  covenant 
to  &ue  is  construed  a  release,  merely  to  prevent  a  circuity  of 
action;  and  on  the  same  principle  set-offs  are  allowed ;  but 
they  must  be  between  the  same  parties;  for  if  other  parties 

rnj  Vid.  Rowlty  v*  St«ddaxsd^  7  Jofanf;  B.  207^ctot« ^4^ 
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am  ittti^ucedyhow'cajci  it >  be  supposed  thfttitwas  intended  ncw^york, 
as  a  release  ?f    If  the  covenant  were  broken,  the  defendants  ^^l2^32illl 
e^rald  hot  maintain  un  ^tk»i  against  the  plaintiff  to  recovep  ^e 
sum,  whidi^  he  maf  recover  in  this  action.  .       y 

That  the  intestate  and  Isaac  Johnsoniie\er  considered  this 
as  an  actual  rdease  ef  the  notes,  is  apparent  from  the  face  of  f  t,    Ro^ 
the  kistrusne&ti    For  if  it  was  really  so  intended,  why  not  Rep.  393. 
tafae  a'^rekase  ?.    It  is^  a^  best,  but  an  a^e^ntot  for  a  velease, 
(M*  a  covenant  to  do  an  act  in  future  which  should  amount  to 
ft  release.     A  distinction  has  *been  taken  between  a  covenant       [  *  57  ] 
fesratease,  and;alease4  '       t^ Johns.  Rep. 

Again,  the  covenants  between  the  intestaite  and  Isaac  John^  ^'*'^^* 
son  were  mutual  and  dependent ;  ihe  intestate  was  not  bound 
to  perform,  his  CO  vena2)t' until  iiiaiioJb&ffttfonriiiouid  perform 
his  covenant  to  procure  and  gire  up  ^the  ^cmtract ;  and  as  Isaac 
Jofawon^didi  not  do  this  within  -a  reasonable  time,  lhei^ntes»• 
ta/te's>eoYenant;must  be  considered  as  discbarged.||      '  !M   Sauncfen, 

The  eouTt  W3ll  take  notice  of  *  oiwl  proteot  the  rights  of  a^  ^20,  c.  note. 
signeeSi'^     There  was  notice  of  the  transfer  of  the  notes,  -or  ^s  Johns  Rep. 
at  least  sufficient  toput  the  party  on  the inqtairy.lf     Notice  is  ^\johnsCas 
required  for  the  proteotion  of  the  assignee.     There  is  no  pre«  ^3. 
tence  that  these  notes  wete. ever  actually  paid  ;  and  are  the 
rights  of  the  assignee  to  be  sacrificed  in  order  to  protect 'J^aoe 
Jehnson?    If  Isaac  Johnson  bad  been  sued  on  his  bond,  he 
might,  after  paying  the  notes,  ha«f  e  pleaded  that  die  bond  was 
given:  for  tt<)  notes^  and  that  the  notes  had  been  paid;  and  a 
judgment  in  .his  suit,  against  the  defendants,  will  furnish  him 
with  a  oemplete  defence,  in  case  he  should  be^  sued  on  tlie 
bond  given  toU.-^  intestate.     Otis  Johnson  has  no-  equity 
whsEtever  on  whieii  to  insist  on  being  exonerated  from>  the 
paymeiit'of  these  »oites;  and  if  the  defence  fails  as  it  respects 
him,' it  must  fail  as.  to  both  defendants. 

Sed^pich,  contra.     Otis  Johnson  can  derive  no  benefit 
fitom  thecontract  for  the  land ;  for  the  deed  of  the  land  has 
been  given,  to  Isaac  Johnson.     The  plaintiff,  as  assigneoj  has 
really  no  equity  ;  for  he  ought  to  have  given  immediate  notice 
to  the  defendants,  who  aire  prejudiced  by  ^  bis  neglbgehce. 
Until  notice,  all  acts  and  payments  by  the  party  are  good-tf  wzjahns.Cas. 
The  c^cumstaace  of  the  notes  ntot  being  in  the  hands  o(F kelps,  ^^'  ^^' 
was  not  enough  to  put  the  party  on  inquiry ;  for  the  intestate 
induced  Isaac  *  Johnson  to  beliove,*  that  though  the  notes       f  *  58  ] 
were  not  in  his  actual  possession^  they  were  within  his  power 
and  control,  as  being  merely  lodged  with  his  attorney.     Had 
the  plaintiff  given  notice  to  the  defendants,  they  would  have    . 
been  on  their  guard. 

A  covenant  not  to  sue  is  construed  to  operate  as  a  release, 
because  it  Is  the  evident  intent  of  the  party,  by  such  a 
covenant,  that  his  right  of  action  should  be  released.  A 
covenant    ->  procure  and  cancel  the  notes,  is  a  covenant  to 
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NEW-YORR,.  caneei  them,  which,  according  to  the  pkin  intent  and  mean 
*J^J[;Jf^'     ing  of  the  parties,  is  a  release.f 

Jacksok         In  Drdke  v.  Bil^cheUyX  Lord  EUenbq^&ugh  h^id,  that  if  par« 

,5  ▼•  ties  so  agreed,  one  debt  or  security  miffht  be  a  satis&ciion  of 

^-"■-      another^ 

iz  8autuL4S,      The  covenant  with  baeu:  Johnson  was  for  the  benefit  of 

^eriHRnm  ^^^  defendants  ;  and  the  interest  of  Otis  Johnson  is  entitled 

X  SEalS^i.    to  the  notice  and  protection  of  the  court,  as  much  as  any  equita^ 

ble  interest. 

Per  Curiam,  The  covenant  by  the  intestate  with  one  of 
the  defendants,  to  procure  and  cancel  the  notes  given  by  both 
the  defendants,  was  a  covenant  enuring  to  the  benefit  of  both ; 
and  though  Otis  Johnson  could  not  maintain  a  suit  upon  it 
in  his  own  name,  seeing  it  was  not  a  parol  promise,  but  by 
specialty^  yet  he  had  undoubtedly  an  equitable  interest  in  it, 
and  would  be  entitled  to  use  the  name  of  Isaac  Johnson,  as 
a  trustee  for  his  interest  in  the  covenant.  The  validity  of 
such  an  equitable  interest  was  recognised  so  long  ago  as  the 
case  of  Offly  v.  fVarde  (1  Lev,  235)  ;  and  since  that  time, 
the  courts  of  law  have  regarded,  and  will  now  give  effect  to 
the  interest  of  a  cestuy  que  trust,  inra  covenant  or  other  special- 
ty. Taking  the  bond  and  mortgage  of  Isaac  Johnson  was  not 
an  extinguishment  of  the  sealed  notes  (1  Anst.  Ill);  but  the 
covenant  made  with  Isaac  Johnson  for  the  benefit  of  him  and 
Otis  Johnson,  that  the  intestate  would  "  procure  and  cancel 
[  *  5^  ]  the  notes,"  amounted  to  a  release.  *This  construction  is  re- 
quisite to  avoid  circuity  of  action  ;  for  if,  instead  of  cancelling 
the  notes,  the  intestate  or  his  representatives  should  put  them 
in  suit,  and  should  recover,  the  defendants  would  be  entitled 
to  recover  back,  under  this  covenant,  precisely  the  same  dam-^ 
ag^s  which  they  might  sustain  by  reason  of  the  suit.  It  is, 
therefore,  equally  just  and  reasonable  that  the  covenant  should 
be  construed  according  to  its  real  force  and  effect.  The  case 
in  this  court  of  CuyUr  v.  Cuyler  (2  Johns.  Rep.  186),  and 
the  general  language  of  the  books,  estabUshes  the  same  doc* 
trine. 

The  defendants  are,  therefore,  entitled  to  judgment. 

Judgment  for  the  defendants. 


Jackson,  ex  dem.  White  and  others,  against  White. 

A.beinyieiacd  THIS  was  an  action  of  ejectment,  to  recover  18  acres 
•uii^wcu  ^f  ^^^  ^  ^^®  village  of  BaUston.  The  cause  was  tried  at 
fardens;    &c'  the  Sarotoga  circuit,  in  May,  1810,  before  Mr.  Justice  Van 

and     eighteen    A7pi»« 
acres  of  land    ^^^* 
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Qxk  the  334  October,  1806,  St^heu  IL  White,  being  sek^  new-yqrk, 
ed  of  the  premises  in  question,  made  his  last  will  and  testa-  ^J^^}^^ 
ment,  by  which  he  bequeathed  to  hi$  wife  CharUdtef  the  de- 
fendant, twelve  hundred  and  fifty  dollars  in  cash,  his  horse 
and  chair,  all  his  household  furniture,  ^<  and  also  that  large 
and  convenient  dwelUng-houae,  together  with  all  the  appur-  adjoining,  by 
tenances  and  privileges  thereunto  belonging,  situate  in  the  ^is  wiii,  kevis- 
viUngjB  aforesaid,  and  the  same  which  is  now  improved  by  (ne  as  ***  -follows! 
as  a  boarding-house,  so  long  as  she  shall  continue  and  remain  "  and  a*so  that 
my  widow,  and  also  one  undivided  third  of  the  aforesaid  vemem"  dwcT- 
premises  for  ever."  Hng-house,  to- 

*"  Second.  I  give  and  bequeath  to  my  brother  James  White,  [  *  ^^  1 
all  and  every  of  my  clothier's,  works,  including  two  fulling-  Sfe  *'^puri^ 
mills,  situate  in  said  village  about  1  1-2  mile  north  of  my  nances  and 
clothier's  shop,  which  I  do  also  give  to  the  said  Jamee,  with  Sntoblong^ng^ 
two  sets  of  tools,"  &c.  "  Also  I  give  to  the  said  James  a  and  the  same' 
legacy  of  600  dollars;  al^  the  debts  due  to  me  from  Danid  J^^provJd  ''by 
Noble  and  Peter  Dibble ;  the  aforesaid  legacies  to  be  paid  to  «»«.  as  aboard- 
him  on  his  arriving  at  81  years  of  age ;  and  on  condition  that  wfs**heid,*"that 
he  maintain  my  father,  now  living  in  said  village,  in  every  not  only  the 
thing  nieedful  and  necessary,  for  his  convenience,  during  his  M™outho^es' 

natural  life."  but    the    land! 

"  Third.  I  give  and  bequeath  unto  the  said  James,  and  o?chtrd"°  pal 
my  beloved  sisters  Ruchael  and  Mary,  two  thirds  of  all  the  ture,  plough, 
aforesaid  described  premises,  bequeathed  unto  my  wife  Char--  all'*  Tf***wh^h 
lotte,  to  be  enjoyed  by  them  m  equal  parts,  in  case  the  said  faad  been  used 
Charlotte  should  intermarry,  or  in  case  of  her  death,  to  have  l{  ^ap^nenZx 
and  toTiold  the  same  to  them  and  their  heirs  for  ever."  The  to  his  boarding- 
testator  died  the  23d  October,  1808,  leaving  no  issue.  JaA»  conducive  *°to 
White,  the  father  of  the  testator,  and  his  heir,  was  one  of  the  its  support, 
lessors.  P^^*'  ^^  f*f 

•^  1     1  •  1  1111  .      ^'"  5  especial- 

The  testator  was  a  clothier,  and  purchased  the  place  m  ly  when,  from 
question  about  twelve  years  ago,  and  erected  a  shop  and  ©f^  ihe  ^devUe* 
mills,  and  carried  on  the  business  extensively  until  his  death,  such  was  the' 
The  business  of  a  clothier  in  that  part  of  the  country,  is  car-  Sou  ofihTt^- 
ried  on  in  the  spring  and  autumn,  and  does  not  interfere  with  tator.  (a) 
the  keeping  of  a  boarding-house,  at  the  time  visit  ws  usually 
resort  to  the  springs. 

Three  or  four  years  after  he  made  the  purchase,  <he  testa- 
tor  built  additions  to  the  house,  and  enclosed  a  convenient 
yard  with  a  picket  fence,  and  kept  a  boarding-house  for  the 
accommodation  of  persons  visiting  the  springs ;  and  fre- 
quently had  sixty  or  eighty  boarders  at  a  time.  There  is  a 
large  court  yard  in  front,  extending  to  the  highway.  He  also 
built  a  large  stable,  repaired  the  barn  for  stabling  horses,  and 
for  a  coach-house.  There  was  a  gate  at  the  corner  of  the 
house,  through  which  was  a  passage  to  *the  stables,  &c.  On  [  *  61  J 
tlie  east  and  west  side  of  the  house  there  were  several  lots, 

(a)  Vid.  Jacksoi  v.  SUl,  1 1  Johns.  R.  201.    Jackson  v.  Moyer,  13  Johns.  B.  531. 
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occupied  by  the  testator,  in  his  life-time,  as  kitchen-gardens, 
and  enclosed  with  a  picket  fence.  On  the  east  side  of  the 
house  lot  is  a  way  leading  from  the  highway  to  the  premises 
in  question,  principally  occupied  by  JE.  White,  jun. ;  the  re- 
maining part  of  the  premises  consisted  of  plough  land,  pas- 
ture, orchard,  and  wood-land. 

Some  years  before  his  death,  the  testator  enclosed  a  few 
acres  of  the  wood  and  pasture  land  with  a  picket  fence,  and 
put  in  two  young  deer,  where,  he  said,  would  be  a  pleasant 
walk  for  his  boarders.  He  occasionally  used  the  enclosed 
land  as  pasture.  On  the  plough  land  he  raised  vegetables  for 
the  use  of  his  family  and  boarders ;  and  the  wood-land  fur- 
nished some  fuel,  though  not  enough  for  his  use.  All  the 
different  lots  opened  into  that  part  of  his  premises  on  which 
the  barn  and  stables  stand.  The  lot  on  which  the  house 
stands  is  large,  and  the  house  has  been  long  kept  as  a  board- 
ing-house at  the  springs.  It  may  be  used  as  'such,  without 
the  premises  in  question ;  but  with  less  convenience  and  ad- 
vantage. The  testator  had  no  other  property  than  what  he 
devised  by  his  will. 


t  Bowers  v. 
Blackeit.Cowp. 
235. 


t2/Sa/A.  935. 
II  Swinb,     353, 
354.  note. 

Moore,   7,    pi. 
24. 


$  Co.  Litt.  121, 
b.  122,  a. 

[*62] 


H  Com.  Dig. 
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i\  l"Biirr.283. 
GUb.  on  Dev, 
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Palmer,  for  the  plaintiff.  The  only  question  is,  whether 
the  words  of  the  testator,  in  the  devise  to  the  wife,  compre- 
hend the  premises  in  question.  The  devise  ought  to  be  clear 
and  explicit,  in  order  to  disinherit  the  heir  at  law.f  If  there 
is  any  doubt,  the  rule  of  law,  as  to  the  estate,  must  take 
place.  The  will  must  be  construed  by  the  words  of  it,  not  • 
from  exterior  circumstances  ;%  and  the  heir  at  law  will  not  be 
disinherited,  unless  it  results  by  necessary  impUcation.|| 

The  words  of  the  will  may  be  well  satisfied  by  the  dwelling- 
house  and  the  adjoining  lot,  without  taking  the  whole  18 
acres.  The  land  beyond  the  house  lot  and  yard,  is  not  ap- 
purtenant to  the  house.<§>  Appurtenant  is  confined  to  the 
buildings,  curtilege,  or  garden  belonging  *to  the  house.  A 
devise  of  a  messuage,  with  the  appurtenances,  does  not  in 
dude  lands,  though  usually  occupied  with  the  house. 

jBT.  Waltwi  and  Henry,  contra.  We  contend  that  the 
words  of  the  will,  if  used  in  a  deed,  would  pass  the  premises 
in  question.lT  The  meaning  of  the  word  appurtenances,  de- 
pends on  the  subject.  The  boarding-house  was  the  principal, 
or  subject,  and  the  premises  the  accessory  or  incident.  If 
the  words  would  be  sufficient  in  deeds  and  surrenders,  they 
must  be  so  in  a  devise,  for  courts  are  much  more  liberal  in 
the  construction  of  wills  to  give  effect  to  the  intention  of  the 
testator.  The  heir  at  law  takes  only  what  is  not  devised  &otn 
him.ft  And  when  the  intention  is  clear,  the  court  will  suppl> 
omissions,  or  correct  mistakes. JJ  In  Clements  v.  CoKtn5,|||l 
where  the  testator  devised  "  the  house  he  lived  in  and  garden, 
to  2?,"  the  stables,  coal-pen,  &c.  were  held  to  pass,  though 
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ased  for  the  purposes  of  the  testator's  trade,  as  well  as  for  ^^"^?*^*^' 
the  convenience  of  his  house.     The  court  will  -take  the  word  K^^^^^^^^-^-mtL^ 
cppurtepances  in  its  popular  and  ippre  extended  sense,  in  or-     Jacksom 
der  to  give  effect  to  the  clear  intent  of  the  testatorif    If  out-      wnirE. 
houses  and  buildings  are  included  in  the  word  appurtenances, 
the  land  on  which  they  stand  must  also  be  included.!):  t  i  Bos.  and 

In  Carden  y.  Tuck,^  it  was  held  that  by  the  devise  of  a  ^;f^;tf  •  -^]^' 
messuage,  a  garden  and  the  curtilege  passed,  though  the  727, 728. 
word  appurtenances  was  not  used  by  the  testator.     In  Smith-  l^o^^izV^' 
son  V.  Cage,^  a  messuage  with  the  appurtenances  was  sur-  i  Cro.Jac.  626 
rendered,  and  it  was  held  that  the  orchards,  yards,  curtilege, 
and  garden,  passed  with  the  house. 

•  The  word  premises  used  in  the  last  part  of  the  will  includes 
the  bouse  and  lands,  and  shows  that  the  testator,  by.  the  word 
appurteivpces,  intended  to  include  the  land  occupied  with 
the  Jipiise.  The  testator  clearly  did  not  intend  to  leave  any 
tbipg  to  his  father ;  but  made  ample  provision  for  his  support 
diifinff  life.  He  had  no  chijidren,  *and  the  devise  shows  that  [  *  63  I 
his  wife  was  a  favorite  object  in  the  disposition  of  his  estate. 
Two-thirds  of  what  was  devised  to  the  wife  was  for  her  life 
only,  or  dui:ing  her  widowhood ;  in  case  of  her  death  or 
seqond  marriage,  it  went  to  the  testator's  two  sisters  for  ever. 

Per  Curiam,  Taking  the  will  together,  it  is  apparent  that 
the  testator  intended  that  the  premises,  claimed  by  the  lessors 
of  the  plaintiff,  should  pass  to  his  wife.  He  devises  not  only 
his  dwelling-house,  "  but  all  the  appurtenances  and  privileges 
thereunto  belonging,"  and  designates  the  subject  devised  as 
"  premises,"  and  which  he  "improved  as  a  boarding-house." 
It  \j^as  the  hoarding-house  establishment  that  was  intended 
to  DC  devised,  and  evbry  privilege  appertaining  to  the  use  of 
it,  and  proper  to  render  it  convenient  and  attractive  as  such 
an  establishment,  in  such  a  place  as  Ballston  Springs.  The 
outhouses,  the  garden,  the  stables,  the  deer-park,  and  the  pas- 
ture, and  the  plough  land,  \y ere  all  used  by  the  testator  as 
privileges  appurtenant  to  his  large  boarding-house,  and  con- 
ducive to  its  support  and  credit.  They  were  all  used  by  him 
towards  that  single  qbject ;  jmd  it  is  stated  that  he  sometimes . 
entertained  jfrom  60  to  §0  persons.  The  case  of  J)oe  v.  Col- 
Hns  (2  Term  Jtep.  498V,  shows  that  stables  and  a  coal-pen 
will  pass,  in  a  devise,  by  the  words  hoy.se  and  garden,  they 
having  been  used  for  the  convenience  of  the  house.  In 
Nicholas  v.  Chamberlain  (Cro.  Jac.  121),  a  conduit  and  wa- 
ter-pipes in  adjoining  Is^nd,  were  held  to  pass  by  the  words 
house,  wifh  the  appurtenances,  because  tjiey  were  necessary 
and  gwa^i  appendant!  TTie  specific  bequest  of  other  Jparts 
of  the  ^state  of  the  testator  to  his  brother,  and  the  injunction 
that  he  should  maintain  his  father,  who  now  claims,  the  pre- 
mises, 35  one  of  the  lessors,  and  the  devise  of  part  of  the 
premises  to  his  two  sisters,  siiler  the  death  or  re-marriage  of 
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NEW-YORK,  his  wife,  are  corroborative  of  the  intent  that  the  premises 

,^^J;y;^fi^  should  pass  to  the  wife. 

Foot  *Upon  the  wholo,  we  think  that  the  general  words  are  suf- 

ficient to  convey  the  premises;  and  judgment  ought  to  be 
rendered  for  the  defendant. 


T. 

BRowy. 


1*64] 


Judgment  for  the  defendant. 


Foot  against  Brown, 

To  say  of  an  THIS  was  an  actiou  of  slander.  The  declaration  stated 
coui^eiior  in^a  that  the  plaintiff  was  an  attorney  and  counsellor  at  law,  and 
particular  suit,  conducted  himself  with  great  fairness,  skill,  and  integrity,  &c. 
Tkiiff  ab^^ttbe  and  f^ad  been  employed  by  JE.  Wilson  and  another  as  counsel 
suit,  he  will  to  manage  a  suit  depending  in  this  court  between  them  and 
tfi\e^*has°  unl  J-  Banjfar  and  others,  lessors  in  ejectment,  &c.  That  the 
done  jrou,"  is  defendant,  in  the  hearing  of  Wilson,  &c.  spoke  the  following 
without'^aneg-  ^^'^^  ^^^  defamatory  words  of  and  concerning  the  plaintiff, 
ing  and  prov-  and  of  and  concerning  his  fairness,  skill,  and  integrity  in  his 
dwnage.*^*^**'  professional  business,  as  an  attorney  and  counsellor  at  law,  to 

wit :  "  Foot  knows  nothing  about  the  suit,  (meaning,  &c.) 

and  he  will  lead  you  (meaning,  ifcc.)  on  until  he  has  undone 

you." 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  motion 

was  made  in  arrest  of  judgment. 

Mitchell,  for  the  defendant.  The  words  are  not  in  them- 
selves actionable.  The  motion  in  arrest  stands  precisely  on 
t  Bacon's  Abr,  the  grounds  of  a  demurrer.f  The  nature  and  import  of  the 
a!r^aL  Sy'st.  words  are  not  altered  or  changed  by  the  verdict.  The  jury 
of  Plead.  c,^\j  havo  merely  found  what  words  were  spoken.  Their  legal 
Demurrer,  nature  or  import  is  to  be  determined  by  the  court.  Though 
words  may  be  spoken  maliciously,  they  are  not  therefore  to 
t  3  Bo9.  and  be  taken  in  a  bad  sense,  or  considered  as  actionable.J 
r*65^i  ^^  special  damages  are  laid  in  the  declaration,  and  *the 

^         ^        injury,  if  any,  must  consist  in  the  probable  future  damage  the 
plaintiff  may  sustain,  from  the  nature  of  the  words  spoken.  And 
this  must  be  a  legal  and  substantial  damage,  not  an  imaginary 
injury ;  as  if  a  man  is  charged  to  be  guilty  of  some  particular 
crime,  or  as  having  an  infectious  disease  which  may  banish 
him  from  society.     Words,  however  opprobrious  or  disgrace- 
ful, unless  a  le^  damage  or  injury  is  alleged  and  shown,  are 
l^Bacon'sAbr,  not  actionable.J|     And  the  plaintiff  must  show  that  the  words 
\m!  2   3>m  ^^^^  spoken  of  his  professional  character,  and  that  they  have 
iR<p.  476.         injured  or  will  probably  injure  him  in  that  character. 

Again,  all  the  words  must  be  actionable.  If  the  first  are 
not,  the  last  cannot  be  actionable ;  all  the  words  must  be  such 
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as  may  produce  the  consequences  supposed.!     The  words  new-york. 
must  touch  the  plaintiff's  professional  character,  and  must  be  ^^^[^i^Jfi^ 
calculated  to  injure  or  disgrace  him  in  that  character.     When-        foot 
ever  the  words  stand  together,  and  are  uttered  continua  voce,  ^• 

all  the  words  taken  together  must  be  actionable  ;  they  cannot         ^*^^ 
be  taken  and  construed  in  parcels.     Then,  what  is  the  pre-  ^  cro.Jac.99i. 
cise  meaning  or  force  of  the  words  charged  ?     They  amount  *  f^^-  ^^'^l^- 
to  this :  "  Foot  will  lead  his  client  to  ruin,  because  he  knows  510.' Yd^'.  144^ 
nothing  about  his  cause."  154.    1  jJo({. 

The  question,  then,  is,  whether  the  imputation  of  igno-  and'51,71^  pi! 
ranee  in  a  particular  cause  be  actionable'.     It  is  not  an  igno-  ^y.  ^  C'ro. 
ranee  generally  in  his  profession,  but  in  the  particular  cause,  m^'.  i52.'Hob. 
the  facts  in  which  might  be  intricate  and  obscure,  so  as  to  33i. 
render  it  difficult  or  impossible  for  the  plaintiff  to  understand 
them. 

Again,  the  intention  of  the  speaker  must  be  taken  from  the 
subject  matter,  which  was  the  suit.     And  how  are  the  court 
to  know  that  it  involved  any  legal  question,  or  that  the  charge 
of  ignorance  in  regard  to  that  suit  imputed  any  want  of  legal 
knowledge  in  the  plaintiff?     But  admitting  that  the  words 
were  spoken  of  his  professional  character,  they  do  not  belong 
to  any  class  of  words  *from  which  the  law  implies  legal  dam-         [  ^  66 1 
age.     The  law  does  not  imply  damages,  unless  they  necessa- 
rily result  from  the  act  complained  of,  or  the  nature  of  the 
words  spoken. J     Words  to  be  actionable  must  be  unequivo-  1 1  C7iiuy*»  Pi. 
cally  so.     The  old  rule  that  "  all  words  which  tend  to  dispar-  ^'  ^^'^'^o. 
age  a  man  in  his  trade  or  profession  are  actionable,"  is  too 
vague,  and  is  not  correct.     According  to  this,  all  compari- 
sons between  professional  men  would  be  actionable. 

The  cases  in  which  it  has  been  held  that  an  action  lies  for 
words  reflecting  disgrace  on  a  man  in  his  trade  or  profession,  \j^fiJ%y  ^^{ 
may  be  divided  into  three  classes.  1.  Where  the  words  Lev.lid.  Ld. 
charge  the  person  with  a  want  of  fidelity  or  integrity  in  his  ^^'j^'  ^^ 
trade  or  profession  generally ;  as  to  say  of  a  lawyer,  he  is  a  53.  Cro.'car. 
common  barrator.  II  2.  Where  the  words  charge  a  person  with  ^^^-  Cro.Eiiz. 
dishonesty,  corruption,  or  want  of  integrity,  in  a  particular  ^\  RoU.  Ahr. 
case.<§k  3.  Where  the  words  impute  ignorance  or  want  of  y^^^  ^\on 
skill  in  general  terms.  It  63,  pi.  5.  Roii 

No  fourth  class  of  cases  can  be  found,  in  which  words  are  ^^'  p^-  ^^'  ^2?* 
held  actionable  which  charge  a  person  with  ignorance  or  want  winX.\\. 
of  professional  knowledge  or  skill  in  a  particular  case.     The  "^  ^^^'  ^*^- 
case  of  Martyn  v.  BurlingsW  may,  at  first  view,  appear  to  car.  332.  {,d. 
belong  to  such  a  Class ;  but  if  examined,  it  will  be  found  to  be  ^f^-  ^^'^ 
clearly  a  case  of  the  third  class ;  and  all  doubt  is  removed  by  winch,  40.   3 
a  subsequent  decision  of  the  same  court  in  Foe  v.  Mend-  ^^jJI^*  i?^* 
fordXX  ^  which  it  was  held  not  actionable  to  say  of  a  physi-  cro.  Car.  270! 
oian,  that  he  killed  his  patient  with  medicine,  unless  h^  is  also  «?p^^^^^' 
charged  with  having  done  it  knowingly  and  wilfully.     The  ff  ^'cro.  'eiu 
same  distinction  between  words  spoken  of  a  person  generally  ^• 
in  his  trade  or  profession,  and  words  charging  him  with  igno-  Jla  ^**'      *** 
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NEW-YOUK,  ranee  or  want  of  skill  in  a  particular  instance,  is  taken  by 

^^^^301811^  ^jjg  chancellor  in  Boi^us  v.  Richardson  (5  Johns.  Rep.  483). 

Foot        ^^d  is  fully  recognised  in  Harmmi  v.  Ddamy  (Fitzgib.  12L 

V.  2  Str.  398,  S.  C),  as  reported  by  FUzgihhon,  which  case  is 

RowN.      loosely  reported  by  Grange ;  and  it  reconciles  the  case  of 

r  *  67  1       Redman  v.  Payne  (1  Mod.  19)  with  Lanca^er  *v.  Fiimch 

(2  Mod.  168).     The  same  distinction -was  also  taken  by  At^ 

kins,  J.  in  the  case  of  Townsend  v.  Hughes  (2  Sir.  794). 

The  doctrine,  as  derived  from  all  these  cases,  is  this  : 
Where  the  words  spoken  charge  a  person  with  want  of  fidelity 
or  ability,  generally,  in  his  trade  or  profession,  they  are  ac- 
tionable ;  but  if  they  relate  merely  to  a  particular  case,  the 
charge  of  want  of  ability  is  not  actionable.  But  to  charge  a 
man  with  want  of  ifttegrity,  in  a  particular  instance,  is  ac- 
tionable. The  reason  of  the  distinction  is  obvious.  The 
charge  of  dishonesty  or  want  of  integrity  in  any  case  must 
be  injurious.  Dishonesty  is  a  violation  of  the  oath  ta^en  by 
the  attorney,  as  we'll  as  a  breach  of  moral  duty.  But  if  a 
man  acts  honestly,  to  the  best  of  his  knowledge  or  abiiit/,  ip 
the  case  intrusted  to  him,  the  charge  of  want  of  skill  o> 
ability,  in  a  single  instance,  is  neither  disgraceful  nor  tnju 
rious. 

jPoo/,  contra.  On  a  motion  in  arrest  of  judgment,  the 
court  cannot  look  beyond  the  lecord.  The  jury  have  found 
the  intent  and  meaning  of  the  words  as  laid  in  the  declaration. 
It  is  unnecessary  to  go  into  an  examination  of  the  numerous 
and  contradictory  decisions  on  this  subject.  Any  words 
spoken  of  a  man  in  Jiis  profession  which  are  calculated  to 
destroy  the  confidence  of  those  who  employ  him,  are  ac- 
tionable, and  the  law  implies  damage  from  the  nature  and 
tendency  of  the  words  spoken. 

Henry,  in  reply,  observed,  that  where  no  special  damage 
was  alleged,  to  render  words  actionable  they  must  be  so  in 
themselves,  or  not  susceptible  of  a  harmless  sense.  This  is  a 
principle  which  runs  through  all  the  cases.  The  charge  of 
ignorance  must  be  general,  as  to  his  profession,  or  they  must 
impeach  his  integrity.  To  say  of  a  lawyer,  he  does  not  un- 
derstand his  profession,  because  he  cannot  levy  a  fine,  or  of 
a  mathematical  instrument  maker,  that  he  does  not  understand 
[*68]  his  ^bu^iness,  because  he  cannot  construct  an  orrery,  is  not 
actionable ;  though  if  special  damage  could  be  shown,  that 
might  furnish  ground  for  a  special  action. 

Per  Curiam,  The  wcwrds,  as  laid,  only  go  to  charge  the 
plaintiff  with  ignorance  or  want  of  skill  in  the  particular 
ejectment  suit  mentioned  ;  and  such  charge  is  not  actionable, 
without  la]dng  and  fwroving'  special  damages.  If  a  suit  would 
lie  for  these  words,  it  would  he  for  saying  tliat  a  physician  did 
52 


OF  THE  STATE  OF  NEWAORK.  68 

not  understand  the  nature  of  the  disease  of  a  particular  patient.  NEW-  york, 
Such  a  charge  does  not  affect  the  party  generally  in  his  profes-  s„^^^l^J!^^ 
sion,  and  therefore  the  law  will  not  give  a  remedy.  In  the  case  /  Wood 
of  Poe  V.  Mendford  (Cro.  EHz.  65^0),  the  defendant  charged  pj^^^ 
the  plaintiff  with  having  killed  a  patient  with  physic^  and  the 
court  held  that  the  words  were  not  actionable,  for  the  plaintiff 
might  have  done  it  involuntarily,  in  not  knowing  the  disease ; 
and  that  a  physician  might  mistake  a  disease  and  apply  wrong 
medicines,  without  discredit.  The  law  only  gives  sm  action 
for  words  that  affect  a  man's  credit  in  his  profession,  as  charge 
ing  him  with  ignorance  or  want  of  skill  in  general,  or  a  want 
of  integrity  either  in  general,  or  in  particular.  The  cases 
cited  by  the  defendant's  counsel  all  proceed  upon  this  princi* 
pie.  There  is  not  an  instance  in  the  books,  which  we  have 
met  with,  of  a  suit  .sustained  for  words  charging  a  professional 
man  with  ignorance  in  a  particular  case.  To  carry  the  right 
of  action  so  far  would  be  unnecessary  for  the  protection  of 
any  profession,  and  would  be  an  unreasonable  check  upon 
the  freedom  of  discussion.  There  is  no  physician,  however 
eminent,  who  is  not  liable  to  mistake  the  symptoms  of  a  par- 
ticular disease ;  nor  any  attorney  who  may  not  misunderstand 
the  complicated  nature  and  legal  consequences  of  a  particular 
litigation.  The  additional  words  added  in  this  case,  that 
" the  plaintiff  would  had  the  party  on  to  ruin,^  were  a 
consequence  of  his  ignorance  of  that  particular  case,  and  a 
deduction  *from  that  assumed  fact.  Taken  in  connection  [*69] 
with  the  preceding  words,  they  were  equally  inoffensive. 
There  being  no  special  damages  averred  in  this  case,  the 
judgment  ought  to  be  arrested. 

Judgnoent  arrested 


Wood  against  Peake. 
IN  error,  fp^m  the  Court  of  Common  Pleas  of  Montgomery     in  an  acUon 

^^^.».4n  ^^  trespass  for 

county.  taking  the  de- 

Peake  brought  an  action  of  trespasa  against  Woody  m  the  fendant'sffoodg 
court  below,  for  taking  and  carrying  away,  in  January,  1809,  ju^stifild^'^M*^^ 
two  horses  belonging  to  the  plaintiff  below.  The  defendant  cctutabu.under 
below  gave  in  evidence  an  appointment,  under  the  hands  and  ^*&^jSsti- 
seals  of  three  justices  of  the  peace,  of  the  town  of  *S.  in  the  cos, pursuant  to 
county  of  Montgomery,  dated  the  27th  December,  1808,  ?f*^  ^Se'^'^'LTt 
which  stated  that  it  appeared  to  tk^a,  that  Jonathan  Lau-  (24th  sess.  c. 
rence,  one  of  the  constables  of  said  county,  had  for  more  J^  'd^Z\^ 
than  15  days  past  refused  to  serve  in  his  office,  &c.  and  ren-  privileges  of 
dering  his  reasons  therefor ;  and  that  the  town  not  having  ^"^j.  |^^^ 
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NEW-YORK,  appointed  one  in  the  room  or  stead  of  the  said  Laurence,  that 

^^^^][^^fj^  therefore  they  appointed  Hisha  Wood  a  constable,  &c.     The 

Wood        defendant  below  also  produced  an  execution   issued  by  a 

^-  justice  of  the  peace -against  the  goods,  &c.  of  Peake,  dated 

the  7th  January,  1809,  which  was  delivered  by  the  justice  to 

1801,  and  that  Wood,  as  onc  of  the  constables  of  the  town,  to  be  executed, 

be    look    the  yf\^Q  by  virtue  of  the  execution,  took  the  horses  of  Feake, 

roods   as  con-         j        i  j  <ii  jp 

stable,  by  vir-  ajld  SOKl  tliem,  O^C. 

tue  of  an^^ejte-  The  plaintiff  proved  that  two  constables,  Laurence  and 
^bwtthe'^oods  another,  were  chosen  by  the  inhabitants  of  Salisbury ;  and 
c^  the  plaintiff,  \^q  offered  a  witness  to  prove  that  Laurence  never  did  refuse 
held,  that  ^he  to  serve  as  a  constable,  nor  was  he  unable  to  do  so,  but  actu- 
[*70]  ally  did  serve  as  a  constable  the  30th  December,  *1808,  and 
appointment  in  March  following.  This  evidence  was  objected  to  by  the 
justices  was  a  defendant's  counsel,  but  admitted  by  the  court  below,  on 
judicial     act  j  which  a  bill  of  exceptions  was  tendered  and  si^rned. 

and  being  with-  *  ^ 

in  their  jurisdic- 
tion^ was  con-       Cady,  for  the  plaintiff  in  error.     The  appointment  by  three 
nd'untiUet^a-  justiccs  was  a  judicial  act ;  and  being  in  a  case  in  which  they 
si</e  or  quashed  had  jurisdiction,  it  must  be  conclusive  /3  Term  Rep.  38.    2 
aSd  couidTo(  East,  246.  1  Burr.  245.  2  Str.  1149, 1213).     If  the  plaintiff 
oe   questioned  below  wishcd  to  havc  the  proceedings  of  the  justices  correct- 
ition?*Vaj*'*  ed,  he  should  have  removed  them,  by  certiorari,  to  this  court. 
But  the  court  of  common  pleas  had  no  right  to  decide  on  the 
validity  of  that  appointment.     The  constable  acting  under 
the  authority  of  the  magistrate  will  be  protected  (2  Caines, 
10b),  though  there  should  be  some  irregularity  on  the  face  of 
the  process  (Crump  v.  Half  or  d,  4  Mod.  347). 

Van  Vechten,  contra.  The  authority  given  to  the  justices, 
by  the  act  (24  sess.  c.  78,  s.  6.  [1  R.  S.  348,  s.  36.  Id.  347, 
s.  31])  is  special,  and  must  be  strictly  pursued.  The  act  de- 
clares, that  if  any  of  the  officers  chosen  should  refuse  to  serve, 
or  should  die,  or  remove,  or  become  incapable  of  serving,  and 
the  town  should  not  in  15  days*  after  such  refusal,  death,  re- 
moval, or  incapacity,  choose  another,  then  three  justices  may, 
by  warrant,  appoint.  In  the  present  case,  Laurence  did  not 
refuse,  and,  in  fact,  acted  as  constable  in  December;  the  jus- 
tices, therefore,  had  no  authority  or  jurisdiction,  except  in  the 
cases  designated  ;  and  this  not  being  one  of  them,  the  ap- 
pointment was  void,  and  the  person  acting  under  it  a  tres- 
passer. The  appointment  may  be  a  judicial  act,  yet  it  will 
avail  nothing,  unless  it  appears  also  that  the  justices  acted 
within  their  jurisdiction. 

Per  Curiam.  The  act  (Laws,  vol.  1,  326,  327,  329.  [1  R 
S.  ut.  sup.])  declares,  that  "  if  any  constable,  chosen,  &fc.  shall 
refuse  to  serve,  it  shall  be  lawful  for  the  inhabitants  of  the 

(a)  Mather  v.  Hood,  supra.  44. 
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toton  to  supply  such  vacancy  at  a  special  town-meeting,  to  be  new-tork, 
notified  and  held,  ^c. ;  and  that  if  the  town  shall  not,  within  ,^_JJS^^2i^ 
15  days  next  after  such  refusal,  &fc,  choose  another,  it  shall       Wood 
be  Hawfulfor  any  three  justices  of  the  peace  residing  in  or      p^^'^, 
near  such  town,  and  they  are  required  by  warrant  under 
their  hands  and  seals,  to  appoint  every  such  officer  which        r*71  I 
the  town  ought  to  have  chosen ;  and  every  officer  so  appoint- 
ed, shall  hold  his  office  for  so  long  time,  and  have  the  same 
powers,  and  be  liable  to  the  sam^  penalties,  as  if  elected. 
And  that  if  any  person  so  appointed  a  constable,  &fc.  shall 
refuse  to  serve,  he  shall  forfeit  a  penalty  of  62  dollars  and 
50  cents.'' 

.  These  are  the  statute  provisions  relative  to  the  subject,  and 
the  record  stMes  that  the  defendant  below  was  appointed 
constable  by  three  justices,  in  the  form  prescribed  by  the  act ; 
and  the  warrant  recited  that  Laurence,  one  of  the  constables 
of  the  town,  had  for  more  than  15  days,  refused  to  serve,  and 
that  the  town  had  not  appointed  another  in  his  stead,  and 
that  therefore  they  appointed  the  defendant. 

To  an  action  of  trespass  for  serving  an  execution,  the  de- 
fendant below, as  constable,  justified  under  this  appointment; 
and  the  court  below  then  admitted  testimony  to  prove  that 
Laurence  had  not  refused  to  serve,  and  the  question  brought 
up  is  on  the  competency  of  this  proof. 

This  appointment  is  a  judicial  act,  for  the  justices  must 
first  determine  and  adjudge  that  there  is  a  vacancy  in  the 
oflice,  and  that  the  town  neglected  to  fill  it  up.  It  is  not 
traversable  in  such  a  collateral  action.  The  appointment 
remains  valid  until  it  be  set  aside  or  quashed  in  the  regular 
course,  upon  certiorari.  It  is  certainly  sufficient  to  justify 
the  constable.  He  comes  to  the  office  by  an  appointment, 
regular  according  to  the  forms  of  law,  and  made  by  a  tribunal 
having  jurisdiction  in  the  case ;  and  he  is  bound  to  accept, 
under  a  penalty.  He  is  not  to  inquire,  at  his  peril,  into  the 
validity  of  the  act.  It  is  sufficient  that  three  justices  have 
authority  to  make  such  an  appointment  in  the  given  case.  It 
would  be  intolerably  oppressive  to  place  the  constable  in  the 
dilemma  of  subjecting  himself  to  a  grievous  penalty  if  he 
^refuses,  or  of  being  prosecuted  for  trespass  if  he  accepts.  [**72] 
If  two  justices  only  should  appoint  him,  it  would  then  be  a 
case  in  which  no  jurisdiction  existed,  and  the  appointment 
would  be  null  and  void.  The  distinction  in  the  books  is  be- 
tween cases  where  the  authority  proceeds  from  a  source  pos- 
sessing jurisdiction  over  the  subject  matter,  and  from  one  that 
does  not.  The  ministerial  officer  can  justify  in  the  one  case, 
and  not  in  the  other,  (a)    (Brawn  v.  Compton,  8  Term  Rep 

(a)  Vjd.  Warner  ».  Shed,  10  Johns.  R.  138.  Suydam  w.  Keys,  13  id.  444 .  Beach 
V.  Furman,  9  Johns.  R.  229.  Smith  v.  Shaw,  12  Johns.  R.  257.  Cable  v.  Cooper,  16 
Johns.  R.  152.  See  also  an  analysis  of  the  above  cases,  and  others  of  analogous  im* 
port  both  iu  England  and  the  United  States,  in  Savacorl  v.  Boughtou,  5  Wendell,  170. 
Lewis  r.  Palmer,  6  Wendell,  307. 
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NEW-YORK,  424.)     The  testimony  offered  to  impeach  the  appointment 
^^S^^^iL/  ^^^  inadmissible,  and  the  judgment  must  be  reversed. 

Judgment  reversed 


Baker  against  Barney. 

aiid^  wi*fe*'part  ^^  error,  on  certiorari,  from  a  justice's  court.  The  return 
by  consent,  and  Stated,  that  i?arnej/ sucd  Blake  before  the  justice,  and  de- 
the  husband  se-  blared  for  goods   sold   to  f  11    97.      The  defendant   plead 

cures  to  her  a  »  .,  ^-ii.  mi  -       !••/*• 

separate  main-  noTi  assumpsu ;  and  there  was  a  trial  by  jury.  I  he  plaintin 
We^o  1lis*conI  P'*^ved  the  sale  and  delivery  cf  thie  goods  to  the  wtfe  of  J5a- 
dition  in  life,  kcr,  On  the  7th  Januarjf,  1809,  arid  his  clerk  proved  that  the 
cwdur^  *to  *a-  ^<^"*"^?'^  report,  at  that  tinie,  was,  that  Baker  did  not  live 
grcem-nt,  he  is  with  His  wifc.  Barley  provcd  that  he  and  his  wife,  in  De- 
anicierrilrnish-  ^^^^^3  1808,  parted  by  consent y  about  seveii  weeks  before 
ed  to  bis  wife  •  the  goods  Were  delivered  to  her ;  and  that  he  was  to  give  her 
not  even  forne.  ^loOO;  and  that  shc  resided  at  a  different  place.     It  did 

cessaries    And  "    ■  ^        •  •  * 

the  gonerai  re-  not  appear  that  when  Baker  and  his  wife  parted,  and  he 
?e*ar^on^wm  ^g"*®®^  ^^  8*^®  ^^^  ^1,000,  that  any  writings  passed;  but  iii 
r£*73'i"  ^'  the  spring  of  *1809,  it  was  Understood  that  the  writings  be- 
be  sufficient,  twecu  the  husbaud  and  wife  were  executed.  No  evidence 
r^rUmenf  ^on  ^^^  givcn  of  aiiy  payment  by  Baker  to  his  wife. 

tlic  part  of  the 

a'S^fum      Skinner,  for  the  plaintiff  in  error. 

to  his  wife,  or  a      . 

separate  inain-r  r»  •  *  -      ' 

lenance,      was         JoOOt,  COUtra. 

not  reduce<l  to 

writing,  and  no  -  .^         •• 

evidence  of  any      Per  Curiam.     If  the  husband  and  wife  part  by  consent, 

fir/beel!  made  ^"^  he  secures  to  her  a  Separate  maintenance  suitable  to  his 

by  him  to  her,  condition. and  circumstances  in  life,  and  pays  it  according  to 

able  for  goods  agreement,  he  is  not  answerable  even  for  necessaries;  and 

furnished  to  his  the  general  reputation  of  the  separation  will,  in  that  case,  be 

Teplrttion!  t^)  Sufficient.     It  was  so  ruled  by  Holt,  Ch.  J,  in  Todd  v.  Stokes 

(1  Salk.  116)  ;  and  this  general,  doctrine  seems  to  have  been 

conceded  in  Nurse  v.  Craig  (5  Boa.  and  PtfH.  148),  in  which 

case  all  the  authorities  are  carefully  reviewed,  and  the  extent 

of  tlie  husbajid's  responsibihty,  when  he  and  -his  wife  part  by 

consent,  fully  and  ably  discussed.     The  court  in  that  case 

laid  great  stress  upon  the  circumstance  of  the  due  security 

and  punctual  payment  of  the  pecuniary  maintenance  allowed 

to  the  wife.     In  the  present  case,  the  husband  and  wife  parted 

by  consent,  a  few  weeks  prior  to  the  sale  of  the  goods,  but 

the  contract  was  not  reduced  to  writing  until  the  spring  fol- 

(a)  Vid.  Fennerr.  Lewis,  10  Johns.  R.  S8.  M*Cutchin  v.  M'Gahay,  11  Johns.  Rop 
281.    Lockwood  v.  Thomas,  12  Johns.  R.  248.    Shellhar  v.  Gregory,  2  Wendell,  422. 
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owing ;  and  there  was  no  evidence  of  payment  of  any  part  new-iork, 
of  the  sum  agreed  to  be  given  to  the  wife.  '  The  whole  rested  ^^^^[^^^^^^ 
in  a  naked  promise,  without  validity ;  and  if  the  husband  was      Millkr 
from  that  time  to  be  discharged  from  responsibility  for  neces-  y- 

series,  the  wife  might  have  been  left  to  subsist  oil  charitj.  ^^^^^* 
The  goods  taken  up  in  this  case,  cannot  be  considered  as  un- 
reasonable or  improper ;  and  the  defence  below  failed  from 
the  want  of  showing,  that  at  the  time*  of  the  sale  of  the  goods 
the  allowance  tvas  punctually  paid  or  secured  according  to 
ihe  agreement.     The  judgment  must  therefore  be  affirmed. 


.    *MiLLER  against  M.  Miller.  1*74  | 

IN  error,  from  the  Court  of  J^Jommon  Pleas  o^  Rensselaer  ^n  an  action  of 
county.     The  defendant  in  error  brought  an  action  of  slander  fident'to  prov<! 
against  the  plaintiff  in  error,  in  the  court  below,  for  speaking  the    substance 
the  following  words :  "  Tina  Miller  has  stolen  my  watch,  and  \m^I  thTd^ 
Polly  MiUer  (meaning  the  plaintiff  below)  has  concealed  it  ciaration. 
for  her."     In  the  second  count,  the  words  charged  were,  fend^Jl?t***^said, 
**my  watch  was  stolen  out  of  the  widow  Mithras  (plaintiff's)  "my  watch  has 
bar,  arid  Tina  MUler  took  it,  and  her  mother  (plaintifl)  con-  M^^ar'^^room, 
cealed  it."     From  the  record  it  appeared,  that  there  was  a  and  i  have  rea- 
trial  by  jury,  who  found  a  verdict  for  the  plaintiff  for  35  dol-  ^t  t?  t^k'TC 
lars  damages  and  six  cents  costs,  on  which  the  court  gave  and   that   her 
judgment.     In  the  assignment  of  errors,  it  was  stated  that  S>nteaied^  u  j'^' 
there  had  been  a  demurrer  to  the  evidence,  but  it  did  not  ap-  it  was  held  that 
pear  that  the  plaintiff  joined  in  it,  or  that  it  was  allowed.  Jj^  ecUoil* 
There  was  a  variance  of  six  cents  between  the  judgment  of  We.  fa) 
the  court,  and  the  calculation  of  the  whole  amount  of  damages ; 
th^  judgment  being  for  the  damages  assessed  by  the  jury,  and 
50,doHars  costs  of  increase,  amounting  in  the  whole  to  85 
dollars,  omitting  the  six  cents. 

The  proof  at  the  trial  was,  that  the  defendant  below  said 
that  his  watch  had  been  stolen  from  him  in  the  plaintiff's  bar- 
room, and  that  he  had  reason  to  believe  that  Tina  Miller  took 
it,  and  that  her  mother  (the  plaintiff)  concealed  it. 

The  counsel  agreed  that  the  court  might  consider,  whether 
the  evidence  contained  in  the  demurrer  was  sufficient  to  war- 
rant the  finding  of  the  jury,  uneinbarrassed  by  any  objection 
as  to  the  form  in  which  it  came  before  the  court. 

Russell,  for  the  plaintiff  in  error. 

*Foot,  contra.  t  *  "76  J 

(a)  The  words  inUst  be  proved  substantially  as  laid.  It  is  not  sufficient  to  prove 
eouivalent  expressions.  Fox  v.  Vanderbeck,  5  Cowen,  513.  Olmstead  v.  Miller,  1 
Wendell,  506.  Bat  all  the  words  laid  need  not  be  proved.  Fox  r.  Vanderbeck  ot 
supra.    Loomis  v.  Swick,  3  Wendell,  205. 
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NEW- YORK,      Per  Curiam,    Two  questions  arise  in  this  cause. 
^^^J^j;^^^^       1.     Do  the  words,  as  proved,  support  the  charge  in  the 
Miller      declaration,  and  are  they  actionable  ? 

„  ^'  2.     What  is  the  effect  of  the  miscalculation  in  the  total 

amount  of  damages. 

It  is  now  sufficient  to  prove  the  substance  of  the  words, 
and  the  sense,  as  well  as  manner  of  speaking  them,  must  be 
the  same.     (Bull  N.  P.  5.     Esp,  Dig.  52l!) 

If  words  are  charged  to  be  spoken  in  the  third  person,  as 
he,  &c.  and  the  proof  be  of  words  in  the  second  person,  as 
you,  &c.  the  proof  will  not  support  the  declaration,  there 
being  a  difference  between  words  spoken  in  a  passion,  to  a 
man's  face,  and  deliberately  behind  his  back. 

The  defendant  below  made  a  positive  charge  that  his  watch 
had  been  stolen  in  the  bar  of  the  plaintiff  below,  and  he  ad- 
ded that  he  had  reason  to  believe  that  T.  Miller  had  taken  it, 
and  that  her  mother  (the  plaintiff  below)  had  concealed  it. 
The  assertion  that  he  had  reason  to  believe  that  the  one  took, 
and  the  other  concealed  it,  is  equivalent  to  the  charge  that 
the  one  stole  or  took  it,  and  the  other  concealed  it.  In  the 
^  case  of"  Oldham  v.  Peake  (2  BL  Rep.  961),  the  words  were, 
"I  am  thoroughly  convinced  that  you  are  guilty,"  &c.  and 
it  was  held  by  Gould  and  Blackstone,  Justices,  that  they  were 
equal  to  a  positive  averment,  for  that  a  man  only  avers  a  thing, 
because  he  is  convinced  of  the  truth  of  it.  So,  in  this  case, 
the  allegation  that  his  watch  had  been  stolen,  and  he  had  rea- 
son to  believe,  &c.  amounts  to  a  positive  averment ;  for  a 
man  only  alleges  a  thing  to  be  so,  because  he  has  reasons  for 
believing  it  so.  In  Stick  v.  Wisedome  {Cro.  Eliz.  348),  the 
words  were  "  many  an  honester  man  has  been  hanged  and  a 
robbery  hath  been  committed,  and  I  think  he  was  at  it,  and  I 
r  •  76  ]  think  he  is  a  horse-stealer."  *It  was  moved  in  arrest  of  judg- 
ment, that  the  words  were  not  an  express  averment ;  but  the 
court  held  the  contrary,  and  gave  judgment  for  the  plaintiff. 
There  are  many  other  cases  to  the  same  effect. 

It  is  not  necessary  in  order  to  render  words  actionable,  that 
there  should  be  the  same  certainty  in  stating  the  ^rime  impu- 
ted, as  in  an  indictment  for  the  crime.  It  was  not,  therefore, 
requisite  in  this  case  to  allege  or  prove  that  the  plaintiff  in  er- 
ror, when  she  concealed  the  watch,  knew  it  to  be  stolen.  The 
slanderous  words  import  a  criminal  concealment  of  the  watch 
by  the  defendant  in  error.  The  case  of  Fiese  v.  Linder  (3 
^08.  ^  Pull.  372),  differs  greatly  from  this  case.  There  the 
charge  was,  that  the  plaintiff  '^  had  brought  a  false  bill  of  la- 
ding for  half  the  cargo  already."  The  court  held  that  to 
bring  a  forged  bill  of  lading  might  or  might  not  be  an  inno- 
cent thing,  and  that  the  declaration  contained  no  sufficient 
charge,  showing  that  the  words  were  used  in  a  bad  sense  ;  but 
in  the  present  case,  we  must  construe  the  charge  of  conceal- 
ing the  watch  with  the  precedent  words,  which  averred  that 
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it  had  been  stolen  out  of  the  bar  of  the  plaintiiS*  below  by  NEW-york, 
her  daughter,  and  so  construing  the  words,  they  do  impute     ^*^'  ^^^^* 
criminality.  "Mrli^II^ 

The  variance  of  six  cents  in  the  toto  aitingens,  is  in  favor 
of  the  plaintiff  in  error.  He  is  not,  therefore,  grieved  by  the 
mistake ;  and  it  would  be  unjust  to  reverse  a  judgment  for  a 
fault  in  favor  of  the  party  bringing  the  writ  of  error. 

Judgment  affirmed. 


Irwiv 


*MiLLER  against  T.  Miller.  l*'^^] 

THE  facts  of  this  case  were  the  same  as  in  the  preceding  Where  the  de 
cause.     The  proof  was,  that  the  defendant  had  said,  "  that  l^tfo^V °' 
his  watch  had  been  stolen  at  the  widow  Miller's,  and  that  he  der    said 
had  reason  to  believe  that  Tina  Miller  had  taken  it."  T^^^l^d  t. 

"  he  had  reason 

RwaeU,  for  the  plaintiff  in  error.  loou'/Mf  wS 

held    that    this 

Foot,  contra.  ':^'^"'l 

crime  3  and  t)  at 

Per  Curiam,  This  case  brings  up  only  one  of  the  points  actionaWe.^"* 
decided  in  the  last  case,  which  is,  whether  after  the  charge  of 
the  plaintiff  in  error  that  his  watch  had  been  stolen,  the  addi- 
tion of  the  words,  "  and  he  had  reason  to  believe  that  the 
defendant  in  error  took  it,"  is  not  a  positive  averment  of  the 
fact.  The  principle  already  laid  down  in  the  preceding  case, 
is  decisive  in  the  present ;  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


M'Farland  against  Irwin. 

THIS  was  an  action  of  scire  facias  to  revive  a  judgment  To  a  scire  fa- 
in debt  for  500  dollars,  and  14  dollars  and  43  *cents,  costs,  "".onajudg. 
To  the  declaration  on  the  scire  facias,  the  defendant  pleaded,  ^^^^  the  de- 
that  the  plaintiff  ought  to  have  execution  for  50  dollars,  part  fendant  cannot 
of  the  said  debt,  with  the  interest  on  the  said  sum  of  50  dol-  Pe^'^^'ich^'he 
lars  from  the  21st  of  November,  1807,  being  the  date  of  the  might  have 
bond  and  warrant  of  attorney  ;  but  that  for  the  residue  of  the  Pj?|j^«^  ^^^^^ 
said  debt,  the  plaintiff  ought  not  to  have  his  execution  against  or  which  exist- 
the  defendant,  because  the  judgment  was  given  by  virtue  of  A^^?  ^nd 
a  certain  bond,  conditioned  for  the  payment  of  250  dollars,  it  makes  no  dif- 
and  a  warrant  of  attorney  accompanying  the  same ;  and  that  [jg^^^^j^^  j^^®* 
the  said  bond  and  warrant  of  attorney  were  executed  by  the  meutwat  enter 
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NEW-YORK,  defendant)  pursuitnt  td  an  a^eemontimde  between  the  plain- 

^^J^^jfJ^  tiff  and  defeiuiaiit    the  ^Ith  of  JViwemfc^-,  1607,  by  whieh 

M'Farlani>    the  plaintiff  agreed  to  give  to  one  A,  E,  a  power  to  dispose 

V-  of  a  certain  pi«ce  of  land  ih  ihefaend,  and  to  adviuQce  50  dol- 

^^^'^'       lars  toWaitte  his  expanses  to   Ireland ;  and  if  the  said  A*  E. 

ed  up  by  con-  shoald  sell  the  land,  the  bond  and  warrant  of  attorney  were 

fession   on   a  to  be  security  fiw  the  re-payment  of  the  50  dollars  advanced, 

7omey!  or  by  and  200  doUars  for  the  land  on  the  return  of  .4.  JE.;  but  if 

default,  or  on  the  land  was  not  sold,  the  plaintiff  was  not  to  exact  payment 

The  judglil^nt^  of  the  bond  ;  that  the  plaintiff  executed  the  power,  and  ad- 

by  confession,  vanccd  the  50  dollars  to  ^  £1  pursuant  to  the  agreement, 

me(i^TsTy  'an  ^ut  that  A,  E,  was  not  able  to  sell  and  dispose  of  the  land, 

application   to  &c.;  and  this  he  was  ready  to  verify,  &c.  wherefore,  &c. 

reHef^^^oiT  mo-      To  this  plea  there  was  a  dennirrer  and  joinder  in  demurrer. 

tion.  (a) 

Foot,  in  support  of  the  demurrer,  contended^  that  the  plea 
was  inadmissible  and  bad^  as  nothing  could  be  pleading  to  a 
declaration  on  scire  facias,  which  goes  to  defeat  the  original 
judgment,  and  which  might  have  been  pleaded  to  the  original 
action.     (2  Saund.  72,  note.    Cro.  Eli£.  283.  Cowp.  727.) 

Wendell,  contra,  insisted,  that  the  defendant  could  plead 
f  *  "7^  ]  any  defence  which  he  could  have  done  in  the  original  *action. ' 
(10  Mod.  112.)  But  here,  this  being  a  judgment  by  confes- 
sion, on  a  warrant  of  attorney,  there  was  no  origind  action, 
nor  any  opportunity  for  the  defendant  to  plead  the  matter 
which  he  has  now  pleaded.  The  demurrer  admits  the  fact, 
that  the  bond  and  warfant  of  attorney  were  given  for  certain 
purposes,  which  have  wholly  failed. 

Per  Curiam.  The  plea  is  inadmissible  and  bad.  It  is  a 
settled  rule,  that  the  defendant  cannot  plead  any  matter  to  a 
sci.  fa.  on  a  judgment  which  he  might  have  pleaded  to  the 
original  action,  or  which  existed  prior  to  the  judgment.  A 
judgment  entered  upon  a  warrant  of  attorney  is  a  judgment 
by  confession,  and  the  eases  (rf  Bush,  assignee  of  Jofies,  v. 
Grower  (Cases  temp.  Hardwicke,  220),  and  of  Cooke  v. 
J<me9(Cowp.  727),  were  cases  of  a  m./a,  upon  aju<^ment 
entered  by  confession  on  a  warrant  of  attorney.  The  rule  itf 
the  same  whether  the  judgment  was  obtained  by  confessioii> 
or  default,  or  upon  plea.  The  remedy  in  ^hese  cases  of  judg^ 
ment  by  confession  is  by  application  to  the  court  ij^on  motion, 
as  was  done  in  the  case  of  Jackson  v.  Mosely,  cited  by  Lord 
Hardwieke,  and  in  the  case  from  Cowper. 

Judgment  for  the  plaintiff. 

•■ 

(a)  Yld.  Gr«en  v.  Ovingto^,  16  Johns.  Hep.- 65.  The  nik  (hat  no  matter  can  b« 
pleaded  to  a  scire  facias  which  might  have  been  pleaded  to  the  original  action;  if 
always  limited  to  parties  and  privies.    Griswold  v.  Stewart,  4  Cowen,  457. 
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NEW-YORK, 

May,  1811. 

.  ,      .    r^  Arnold 

Arnold  against  Crane.  y. 

^  Crans. 

IN  erfor,  from  the  canxxi  of  coimnon  pleas  of  Ontario  a  oromissory 
GCHABty.  ArmiM  «ued  Crane  ia  tta  court  below,  ui  an  faction  "**'*  rTon^i 
of  aammp^U.  The  declaiation  coatained  the  usual  cowuts  .^^J  i„  evi- 
for  moaey  l^it,  «i0ney  paid,  tfLc.  and  money  bad  and  re-  iinceundenhe 
ceived,  &c.  and  an  insimul  compvlaauni,    Pka,  wm  us-  ^^^^7  *^^""^?- 

SUmpaU,  with  notice.  notes  to  B.  for 

At  the  trial  of  the  esi^&e,  the  plaintiff  produced  the  depo-  JJ^®^,  !B"^and 
sitions  oi  Peny'Brainerd  aiwi  Jaceh  Brmnerd,  taken  in  the  alSrwards  ex- 
state  of  Cowmctiimt,  'who  testified  th^t  the  plaintiff  lent  to  ^cmed  a Jeed 
the  defendant,  at  three  several  times,  tbe^un  of  one  hundred  o?the  debt  to 
dollars,  for  which  he  took  his  three  several  promissory  notes.  ^-^  ^^^^  s^'^J 
Daniel  Brainerd,  another  witness,  deposed,  that  in  March  or  m  get  u  record 
April,  1806,  the  plaintiff  and  defendant  came  to  his  bouse,  ^''^^''j/jj^^.'p'^J, 
and  the  defendant  requested  him  to  draw  a  deed  of  a  lot  of  duW  recorded ; 
land  in  WalUngf(yrd,  from  the  defendant  to  the  plaintiff,  to  f^"*(j,g'^^^jf^^|[; 
secure  him  for  the  money  owing  from  the  defendant.  The  IZand^  kip* 
witness  accordingly  drew  a  warranty  deed,  which  was  exe-  the  deed  with 
euted  by  Crane,  and  duly  acknowledged  and  delivered  to  the  recorded,"^a»i'd 
:  plaintiff.  The  defendant  then  offered  to  get  the  4eed  recorded  «**'^  .^®  '^"^'  J|' 
for  the  plaintiff;  and  the  plaintiff  delivered  the  defendant  the  ^^,oso^^  **^aeed 
deed  for  that  purpose,  and  paid  him  the  cost  of  having  it  was  recorded  > 
recorded  ;  and  the  defendant  promised  to  get  it  recordeid  and  ?o  pay  the  mo- 
roturn  it.  The  considta-ation  expressed  in  .the  deed  was  300  ney  lo  i?.^  or 
cdoUars.  The  d^fend^^nt  afterwards  said  to  the  plaintiff,  "  as  o^wtesAt  was 
I  have  given  you  a  deed,  you  ought  to.  give  up  the  notes,"  held,  that  a. 
but  the  witness  <lid  not  recollect  whether  the  plaintiff  gave  ses^sbfi^oi^ufe 
the  notes  to  the  defendant  or  not.  The  plaintiff  was  aoout  notes  by  fraud, 
70  y^ars  old,  without, children,  and  the  defendant  .was  brought  paymemTr  eZ 
up  in  his  ifamily  until  he  twas  of  age,  and  was  after^yards  tinguishmentof 
assisted  by  the  .plwitiff.  debt5  anf"! 

Caleb  JSrainerd  sdso  deposed,  that  by  the  request  of  the  might  recover 
plaintiff , he  applied  to  the  defendant  to  pay  the  nioney  due  to  Jo^X^°on  the 
the  {^ntiff,  or  to  send  him  the  deed,  and  that  the  defendant  usual     mouey 
said  he  had  sold. his  place,  and  promised  to  bring  the -money  *^°""^**  ^*^ 
to  tho  plaintiff  the  next  week*     4-  similar  promise  was  made 
by  the  defendant  on  a  second  application,  in  behalf^  of  the 
plaintiff;  but  thedefendant  removed  ^into  this  state,  without         [*81  ] 
seeing  the  plaintiff,  or  paying  him  any  money. 

Hunn  Mimson,  clerk  of  WaUingford,  testified,  that  the 
defendant  never  left  with  him  the  deed  to  ,the.  plaintijflf,  to  be 

fa)  Sasktoii  V.  Johnson,  10  Joteir.  R.  418.  Pierce  v.  Crafts,  12  Johns.  R«dO.  Hu^es 
V.  Wheeler,  8  Cowen,  77.  WilUwns  v,  AUPP,  7  Cowen,  316.  Walrad  v.  Petrie,  4 
Wendell,  575.  Olcott  v.  Ratbbone,  5  Wendell,  490.  Utica  Ins.  Co.  v.  Bloodgood,  4 
Wende!l,652. 

fbj  Where  a  .usurious  note  was.  f^ven  for  a  valid  note  w^h  was  destcoyed  by  the 
oarties,  an  action  was  sustained  upon  the  on|^na1  contract.  Hughes  v.  Wheeler,  8 
Cowen,  77.    Vid.  Pierce  v.  Drake,  15  Johns.^R,  475.   * 
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NEW- YORK,  recorded,  nor  was  any  such  deed  recorded  in  his  office  ;  bu\ 
May,  1811.  ^y^^^  ^  j^^j  f^^^  ^^  defendant  to  Joshua  Austin  had  been 
recorded,  which,  it  appeared,  was  for  the  same  land  men- 
tioned in  the  deed  to  the  plaintiff.  The  plaintiff  proved  the 
due  service  of  a  notice  on  the  defendant  to  produce  the  notes 
and  deed  to  the  plaintiff  at  the  trial ;  but  neither  of  them 
were  produced.  The  plaintiff  also  read  in  evidence  a  lettei 
from  the  defendant  to  Hunn  Munsan,  dated  June  7,  1809, 
which  admitted  the  fact  that  the  deed  and  notes  were  in  pos- 
session of  the  defendant. 

On  this  evidence  a  motion  of  nonsuit  was  made  by  the 
defendant's  counsel,  and  the  court  below  decided  that  the 
evidence  was  insufficient  to  support  the  plaintiff's  declaration, 
and  gave  judgment  of  nonsuit.  A  bill  of  exceptions  was 
tendered  by  the  plaintiff's  counsel,  on  which  the  writ  of  error 
was  brought. 

H.  Bleecker,  for  the  plaintiff  in  error. 

Van  Vechten,  contra. 

Per  Curiam.  The  testimony  offered  in  the  court  below 
was  competent  to  sustain  the  action,  and  ought  to  have  gone 
to  the  jury  under  that  direction.  The  plaintiff  may  give  a 
note  in  evidence  under  the  money  counts.  The  original  loan 
of  300  dollars  was  amply  proved  ;  and  the  defendant  got 
possession  of  the  notes  given  for  the  300  dollars,  by  means  of 
a  base  fraud,  and  there  was  no  payment  or  extinguishment  of 
the  original  debt.  The  testimony  of  Daniel  and  Caleb  Brat- 
nerd,  and  of  Hunn  Munson,  and  the  letter  of  the  defendant, 
[  *  82  ]  were  conclusive  *proof,  standing  uncontradicted,  that  the 
notes  were  never  paid,  and  that  the  deed  to  the  plaintiff  was 
a  mere  fraudulent  pretence,  and  one  that  was  not  even  carried 
into  effect.  The  deed  was  not  recorded  according  to  the 
original  agreement,  for  that  would  have  exposed  the  fraud  at 
the  time.  This  is  not  an  action  for  a  fraud.  The  suit  is  for 
the  original  debt,  and  the  only  question  is,  whether  the  debt 
is  to  be  considered  as  paid  or  extinguished  by  the  transaction 
relative  to  the  deed.  It  would  be  an  affront  to  common  sense 
and  to  justice,  to  allow  any  weight  or  effect  to  such  a  fraud. 
The  case  of  Wilson  v.  Force  (6  Johns.  Rep,  110)  is  very 
much  in  point.  The  plaintiff  brought  an  action  of  assumpsit 
for  goods  sold.  The  defendant  set  up  payment,  and  the 
plaintiff  offered  to  prove  fraud  in  the  defendant  in  the  special 
contract  which  the  defendant  set  up  as  payment,  and  the 
court  of  common  pleas  in  Dutchess  rejected  the  proof  offered 
on  the  part  of  the  plaintiff,  and  nonsuited  him ;  and  this  court, 
on  error,  reversed  the  judgment,  and  held  that  the  evidence 
ought  to  have  been  received ;  for  the  fraud  rendered  the 
special  contract  set  up  in  discharge  of  the  debt,  null  and  void 
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The  judgment  below  must  be  reversed ;  and  the  plaintiff  NEW-YORK, 
•e  at  liberty  to  sue  out  a  venire  from  this  court,  returnable  at    *'*^'  *^"- 
the  Ontario  circuit.  ^"^Bullis"^ 


Judgment  reversed. 


V. 

GiDDEirs. 


BuLLis,  Administrator  of  Salisbury,  against  Giddens 
ajid  Brown. 

THIS  was  an  action  of  debt  on  a  recognisance  of  bail.  ^^  ^'^«^  " 
The  defendant  pleaded  nil  debet,  with  notice  that  he  *should  ^^  \*^1 
give  in  evidence  at  the  trial,  that  the  defendants  in  the  ori-  jjiea  to  an  ac- 
ginal  action  had  fully  paid  and  satisfied  to  the  plaintiff  the  *'°"  ^^.^^  ^^ 
amount  of  the  judgment,  &c.  Z^'^vTc^on 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer,  founded  on  a  r€- 

•*  cord  or  special- 

*  tv.     But  where 

Foot,  in  support  of  the  demurrer.  ^ne  record  or 

*  *  specialty        IS 

merely  mduce- 

Adams,  contra.  >"««'  lo  the  ac- 

tion, which    is 
grounded      on 

Per  Curiam,  This  case  comes  before  tne  court  on  a  de-  »natter  of  fact, 
murrer  to  the  plea  of  nil  debet  to  an  action  of  debt  on  recog-  rlnt%r^Jn  S' 
nisance  of  bail,  and  the  only  question  is,  whether  such  a  plea  cape,  or  on  snU- 

•     ^^^  J  vastavitf    there 

IS  good.  nU   debet    may 

When  the  specialty  of  record  is  but  inducement  to  the  be  pleaded  CaJ 
action,  and  matter  of  fact  is  the  foundation  of  it,  nil  debet 
is  a  good  plea ;  as  in  debt  for  rent  by  indenture,  or  for  an 
escape,  or  on  a  devastavit.  In  these  cases  the  indenture  or 
judgment  is  but  inducement;  and  the  arrears  of  rent,  the 
escape  and  devastavit,  are  the  foundations  of  the  action. 
But  when  the  action  is  grounded  on  a  record  or  specialty, 
nil  debet  is  no  plea.  This  rule  will  be  found  to  be  fully 
supported  by  numerous  authorities,  (1  Saund,  39,  n.  3.  2 
LA  Raym.  15. 2  Stra,  778.  8  Mod,  107,  note),  and  according 
to  which  the  plea  in  this  case  is  bad.  Whenever  the  validity 
of  the  plea  of  nil  debet  has  been  called  in  question  in  this 
court,  it  has  been  after  trial,  where  the  plaintiff  had  treated 
the  plea  as  good,  and  therefore  came  too  late  to  question  it. 
(I  Johns,  Rep,  510.  2  Johns.  Rep.  183.  2  Johns,  Cas.  257.) 
Although  this  rule  may  deprive  the  defendants,  in  such  cases, 
of  pleading  the  general  issue,  with  notice  of  special  matter 
under  the  statute ;  yet  it  does  not  preclude  them  from  plead- 
ing specially,  any  matter  which  they  may  have  to  set  up  in 

faj  Ace.  Minton  v.  Woodworth,  1 1  Johns.  R.  474.  Jansen  v.  Ostrander,  1  Cowen. 
€71.  Niblo  V-  Clark,  3  Wendell  34.  S.  C.  in  error,  6  Wendell,  236.  Childress  v.  Emory, 
C  Wheat.  642.  Snced  v.  Wistar,  id.  690.  This  plea  is  now  authorized  by  the  leg^is- 
jataie  in  an  action  of  debt  or  judgment,  to  be  accompanied  by  a  notice  of  special  matter, 
or  for  the  purpose  of  admittmgr  a  set  off.  2  R.  S.  352,  s.  10.   Id.  3d5.  s.  20. 
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NEW-YORK,  their  defence ;  and  this  inconvenience  had  better  be  submit 
^^J^^fJiJ^  ted  to,  than  to  innovate  upon  the  settled  and  established  rules 
&mTB       of  pleading. 

The  plaintiff  must,  accordingly,  have  judgment. 


Bruss 


^  *  ®^  ]  *Smith  against  I.  Brush  and  others. 

of^debl  on'^^a      THIS  was  an  action  of  debt,  on  a  bond  for  the  penal  sum 

bond,     where  of  4,000  dollars,  dated  January  1st,  1808. 

pLdid'^u^^^^      The  defendants  pleaded  the  general  issue  and  usury,  with 

which  was   al-  nOticC. 

b^fnciudini'Tn  The  causc  was  tried  at  the  Dutchess  circuit  in  September, 
the  i^Qnd  ''iss  1810,  before  the  Chief  Justice. 

t"fp7blara«ce  To  provc  the  usury,  E.  Brush  testified,  that  he  was  in  the 
of  payment ;  office  of  the  defendant,  /.  Brush,  about  9  o'clock  in  the  even- 
f,;*^^/^Jj5^^t^^  ing  of  the  Slst  January,  1810,  in  bed,  when  the  plaintiff 
was  to  deliver  and  /.  Brush  canic  in  and  conversed  together  about  the  Kond, 
aSt^a^hors^e? of  which  the  witness  understood  to  be  the  bond  in  question ; 
the  value  of  ioo  and  the  defendant,  L  Brush,  said  to  the  plaintiff,  he  need  not 
wilich^'  m^de  ^^  i"  ^  '^"'^''y  ^^^  payment,  as  he  was  well  paid  for  wait- 
part  of  the  sum  ing,  and  produced  a  statement,  in  writing,  of  the  different 
aud^^72  *^cclus!  ^^^^^^  ^^^^  compQ^cd  the  consideration  of  the  bond,  among 
It  was  held',  which  vvas  the  sum  of  183  dollars  and  72  cents,  charged  as  a 
dence^^of  The  i^^cmiw/w.  It  appeared,  also,  from  the  testimony,  that  the 
usury,  g^ven  at  plaintiff  was  to  deliver  to  the  defendant  a  horse,  called  the 
eJT  from  what  ^^^^  horse,  v^ucd  at  100  dollars,  and  which  made  part  of  the 
was  alleged  in  sai.d  Buo^,  or  premium.  There  was  various  other  evidence,  as 
and  ^mt^'any  ^^  ^^  ^^^^  ^^  usury,  which  it  is  Unnecessary  to  detail ;  the 
variance  in  the  objectious  to  whjch,  and  a  motion  for  nonsuit,  were  overruled 
bT^usunmTs^OT  ^Y  ^^^  i^^S^y  who  observcd  to  the  jury,  that  it  was  a  matter 
in  the  consid-  of  fact  for  them  to  dccidc,  whether  any  part  of  the  considera- 
eration   stated  tionof  the  bond  was  usurious  :  that  the  term  premium  was 

to  be  given  for  ..  ,        ^        ,     ^  '  *       ' 

the      forbear-  well  Understood,  &C. 

r*  Qi^l^  ^****  The  jury  found  a  verdict  for  the  plaintiff.  A  motion  was 
I-  J  made  to  set  aside  the  verdict,  and  for  anew  trial ;  *!.  Because 
tha\^^uch '  evt  ^^^  verdict  was  against  evidence ;  2.  For  the  misdirection 
dence  ought  to  of  the  judge  ;    3.  On  affidavits  of  newly  discovered  evidence. 

be  rejected,  (a) 

Whether  usury      RuggUs,  for  the  defendants. 

or     not,   IS    a  °°       ' 

question  of  fact 

decide  \17  *°       Tallmadge  and  E.  Williams,  contra.     They  cited  Cowi^. 

A   new  trial 

will      not     be  /ts)  And  a  variance  is  eqyally  fatal,  where  usury  is  pleaded  in  an  answer  in  chancery, 

granted  on  the  Beach  w.  Ful.ton  Bank,  3  .W«ndcll,  573.    So  where  the  usurious  contract  js  set  forth  m 

ground  of  new-  a  notice  with  the  plea  of  non  est  /actum  to  an  action  of  d^bt,  it  must  be   proved  as 

ly  'discovered  laid.    Lawrence  v.  Kuies,  10  Johns.  Rep.  140.    Aliter  in  assuinpsit,  under  non  assump- 

evidence,which  sit   with   notice    of   special    matter.      Fulton    Bank  v.  Stafford,  2    Wendell,  483. 

does  not  relate  Even  where  the  usury  is  specially, pleaded,  if  the  evidence  is  inapplicable  to  the  fa^t* 

to    new    facts,  set  forth  in  the  special  plea,  It  may  be  admitted  under  non  assumpsit.  Levys  v.  Gadsby, 

but   goes   only  3  Cra^ncli,  180. 

to   corroborate  (If J  Vid.  Law  v.  Merills,  6  Wendell,  268. 
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671.     3  Mod.  35.    3  Term  Rep.  351.     1  Burrow,  54.    10  new-york, 
£0*^268.  vJ^IfiL. 

Smith 

Per  Curiam.  This  is  a  hard  defence.  The  defendants  brush. 
attempt  to  defeat  the  plaintiff,  in  recovering  1,816  dollars  and 
28  cents,  confessedly  due  him.  They  have  had  a  chance  to  *^e  testimony 
do  so.  The  jory  have  disbelieved  the  testimony  of  the  wit-  Srmer  trial  -'or 
ness,  by  whom  the  usury  was  to  be  proved,  and  it  cannot  be  ^^'ch  consists 
said,  that  there  weire  not  suspicious  circumstances  ;  the  time,  SuUifve"  facu 
the  place,  and  the  nearness  of  the  defendant's  connection  <>'  circumstan- 
with  the  witness,  were  all  proper  subjects  of  consideration  by  S^  same  ma  ° 

the  jury.  ler,  comrovt  jt- 

It  appears  that  the  evidence  of  the  usury  varied  substan*  u\s\.\^c)^^*'* 
tially  from  the  usury  pleaded,  or  given  notice  of.  Neither  the 
plea  nor  notice  mentions  that  the  buck  horse  formed  any  part 
of  the  consideration  of  the  bond ;  but  the  usury  is  alleged  to 
consist  ill  including  in  the  new  bond,  183  dollars  and  72  cents, 
as  the  consideration  of  giving  the  day  of  payment.  Now,  it 
appears,  by  all  the  evidence,  that  the  horse,  which  was  worth 
about  100  dollars,  formed  part  of  that  item.  It  is  well  settled, 
that  a  variance  in  the  sum  is  fatal ;  if  so,  it  is  equally  fatal  to 
vary  in  the  consideration.  Instead  of  usUry  to  the  amount 
stated  in  the  plea  arid  motion,  there  was  usury  only  to  the 
extent  of  a  part  of  it,  about  83  dollars  and  72  cents.  The 
court  ought  to  have  rejected  the  evidence  on  this  principle ; 
and  as  it  was  improperly  given,  it  goes  for  nothing. 

The  new  testimony  alleged  to  be  discovered,  does  not  re- 
late to  any  new  fact,  but  goes  merely  to  corroborate  *the  credit  [  *  86  1 
of  Brushes  testimony,  by  proving  that  the  parties  met  in  the 
room,  where  he  lay  in  bed,  by  accident,  and  not  by  any  pre- 
concerted arrangement  with  the  defendant ;  but  it  is  against 
the  general  rule  to  grant  a  new  trial,  merely  for  the  discovery 
of  cumulative  facts  and  circumstances  relating  to  the  same 
matter,  which  was  principally  controverted  upon  the  former 
trial.  It  is  the  duty  of  the  parties  to  come  prepared  upon  the 
principal  point ;  and  new  trials  would  be  endless,  if  every  ad- 
ditional circumstance,  bearing  on  the  fact  in  litigation,  was  a 
cause  for  a  new  trial.  The  rule  against  a  new  trial  for  this 
cause,  was  stated  by  the  court  in  Steiribach  v.  Columbian 
liisurcmce  Company  (2  Caines,  139).  The  motion  ought, 
therefore,  to  be  denied. 

Motion  denied. 

(ej  Ace.  Jackson  v.  Crosby,  12  Johns.  Rep.  354.    Pike  ©.  Evans,  15  Johns.  Rep. 
tlO.    WhitbecJt  t>.  WhUbeck,  9  Cowen,  266.    Gygot  ».  Butts,  4  Wendell,  679. 
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WEW-YORK, 
May,  1811. 

""■^^^^^J^^         Robinson  against  The  Executors  of  Ward. 

T. 

^*Ward.  **^  THIS  was  an  action  of  debt,  on  a  judgment  obtained  in 
the  court  of  common  pleas  of  ^cfdi^on  county,  in  the  state 
^orbe^'ValSl  of  Vermont.  The  declaration  alleged  that  the  plaintiiff  re- 
uiaed  in  this  covcrcd  judgment,  in  March,  1804,  for  83  dollars  and  4T 
nl^mrecoiefld  cents,  against  one  Miller,  in  a  suit  in  which  Ward  was  the 
in  another  bail  of  Milkr ;  and  that  afterwards  such  proceedings  were 
bau%h^fi^  thereupon  had,  that  in  February  term,  1808,  in  the  same 
proceeding  was  court,  it  was  adjudged  that  the  plaintiff  should  have  execution 
of%oXwShl  against  Ward,  as  bail  of  Miller,  for  the  amount  of  the  judg- 
out  any  per-  ment.  With  costs,  &c. ;  and  that  the  same  remains  unpaid, 

sonal  summons    jf^^ 
or  actual  notice   **^^* 

to  the  bail,  who,      The  defendant  pleaded  non  dfcMnef.     The  cause  was  tried 
?emoverintt  ^*  ^^®  AWany  circuit,  before  the  Chief  Justice,  in   October^ 

ind  become  an   1810. 

[  *  87  ]  *At  the  trial,  the  plaintiff  produced  a  copy  of  the  record, 
nhabitant^^^  of  \yy  which  it  appeared  that  the  judgment  was  obtained  against 
riiere  is  no  Miller,  after  a  personal  service  of  process  ;  and  that  an  exe- 
lifference,  in  cution  was  issucd  against  him  and  his  property,  which  was 
tweIn*T  'suit  returned  non  est ;  and  that  on  the  application  of  the  plaintiff 
aftainst  bail,  or  ^n  attachment  was  issued  to  the  sheriff,  commanding  him  to 
Uie^^'pri^tpai.  attach  the  property  of  Ward  to  the  amount  of  130  dollars,  to 
M  notify  him  of  the  same,  and  if  no  property  could  be  found, 

to  take  the  body  of  Ward,  and  have  him  before  the  same 
court  in  September,  1804,  to  show  cause  why  the  plaintiff 
should  not  have  execution  against  hiin,  &c.  The  return  of 
the  sheriff  on  the  attachment  was  as  follows :  "  September 
12,  1804.  I  then  served  this  writ,  by  attaching  one  good 
hay.-knife,  and  one  old  iron  hoe-handle,  found  at  the  house  of 
Lemuel  Burrows,  in  Bridport,  in  said  county,  which  pro- 
perty was  certified  to  me  to  belong  to  the  within-named  John 
Ward,  late  of  said  Bridport ;  and  at  the  same  time  left  a  true 

(a)  A  judgment  rendered  by  a  court  of  general  jurisdiction,  in  a  neighborine  stale 
is  full  and  conclusive  evidence  of  the  matter  adjudicated  therein,  liable  only  to  oe  im> 
[>eacbed  on  the  ground  of  want  of  jurisdiction  over  the  person  of  the  defendant  or  the 
subject  matter  of  the  suit.  Previous  to  the  publication  of  the  decision  in  Mills  v. 
Duryee,  7  Cranch,  481,  such  judgments  were  held  only  prima  facie  evidence,  as  in 
Taylor  v.  Bryden,  infra  173,  and  Pawlings  v.  Bird's  Executors,  13  Johns.  Rep,  192. 
Under  the  later  decisions,  the  jurisdiction  may  be  put  in  issue  byjplea,  but  not  the  mer- 
its of  the  judgments.  Borden  v.  Fitchf  16  Johns,  Rep,  121.  Skumtoay  v.  StUltnan, 
4  Cowen,  292.  S.  C.  6  Wendell,  447.  Starbuck  v.  Murray,  5  WendeU,  148.  Holhrook 
V.  Murray,  id.  161.  Andrevos  v.  Montgomery,  19  Johns.  Rep.  162.  Hampton  v.  Mc 
Cormdl,  3  Wheat.  234.  Mayhew  v.  Thatcher,  6  Wheat.  129.  The  following  is  the 
language  of  the  court  in  the  latest  reported  case  on  this  subject  in  the  state  of  New- 
York.  "  The  judgment  of  a  court  or  general  jurisdiction,  in  any  stale  of  the  union,  is 
equally  conclusive  upon  the  parties  in  all  the  other  states,  as  in  tlie  stale  in  which  it 
was  rendered.  This  however  is  subject  to  two  qualifications.  1.  If  it  appear  by  the 
record  that  the  defendant  was  not  served  with  process,  and  did  not  appear  in  person 
or  by  attorney,  such  judgment  is  void  5  and  2.  If  it  appear  by  tlie  record  that  the  de- 
fendant appeared  by  attorney,  the  defendant  may  disprove  the  authority  of  such  attor- 
ney to  appear  for  him."  Bhumway  v.  Stillman,  6  Wkndell,  463.  In  an  action  on  the 
judgment  of  a  court  of /tmi^eif  jurisdiction,  theplaintiffmust  show  affirmatively  that  the 
court  had  jurisdiction,  in  the  ^st  instance.     Thomas  v.  Robinson,  S  WendeU,  267. 
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and  attested  copy  of  this  writ,  and  an  account  of  the  articles  N.-JW-YORK, 
attached  thereon,  together  with  this  my  return  endorsed,  at        ^^'  *^*^* 
the  last  usual  place  of  abode  of  the  within-named  John  Ward, 
m  said  Bridport,^' 

The  plaintiff  appeared  at  the  court,  and  the  cause  was  con- 
tinued until  August  term,  1807;  when  the  plaintiff  again 
appeared,  and  Ward  did  not  appear ;  but  it  was  shown  to  the 
court,  that  he  had  removed  out  of  the  state.  The  court  or- 
dered further  notice  to  be  given  to  Ward,  by  a  publication  of 
the  substance  of  the  declaration,  and  order  of  the  court,  for 
three  weeks,  in  the  gazette  called  the  ^^Middlebury  Mercury,^' 
The  cause  was  then  continued  until  February  term,  1808, 
when  the  plaintiff  appeared,  and  proved  the  publication  of  the 
notice  to  Ward,  pursuant  to  the  order  of  the  court ;  on  which 
Ward  was  called,  but  made  default ;  and  a  judgment  was  en- 
U^red  against  him  for  114  dollars  and  8  cents. 

*After  reading  the  copy  of  the  proceedings  in  Vermont,  the         [  *  88  j 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  above  facts. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial. 

Sill,  for  the  plaintiff.  We  contend  that  the  judgment  in 
Vermont  against  Ward  was  valid,  and  sufficient  to  support 
the  action  in  this  court  against  his  representatives.  It  cannot 
be  pretended,  that  to  render  a  judgment  in  another  state  valid, 
it  is  necessary  that  it  should  be  founded  on  the  same  course 
of  proceedings  as  is  required  by  the  laws  of  this  state. 
Nothing  more  can  be  requisite,  than  that  it  should  appear  that 
such  proceedings  were  had  in  the  foreign  state,  as  would  give 
the  defendant  such  notice,  as  is  equivalent  to  what  is  required 
by  the  law  of  this  state.  (Sess.  24,  c.  136).  Now,  what  is 
required  by  the  law  of  this  state,  in  proceedings  to  charge 
bail  ?  A  ca,  sa.  must  issue  against  the  principal,  into  the 
county  where  he  was  arrested.  If  the  ca.  sa.  is  returned  not 
found,  and  the  proceeding  is  by  scire  facias,  and  if  the  bail 
have  removed  out  of  the  state,  a  copy  of  the  scire  facias  is 
to  be  left  at  his  last  usual  place  of  abode  in  this  state. 

Now,  in  this  case,  a  process  issued  in  Vermont,  comprising 
the  substance  of  a  capias,  an  execution,  and  a  scire  facias^ 
and  a  return  made  thereof,  and  a  copy  was  left  at  the  last 
usual  place  of  abode  of  the  bail.  This  is  equivalent  to  what 
is  required  by  the  act  of  this  state  ;  but  besides  this,  there 
was  a  public  notice  for  three  weeks  in  the  gazette.  If  the 
party  has  had  the  same,  or  as  much  notice  as  he  would  have 
had  in  this  state,  I  can  see  no  objection  to  giving  effect  to  the 
lex  loci.  Again,  if  such  proceedings  were  had,  and  such  no- 
tice given,  as  is  required  by  the  common  law,  it  will  be  deemed 
sufficient.  In  England,  though  no  judgment  can  be  sup- 
ported against  the  principal,  without  &  personal  summons,  yet 
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NEW-YORK,  in  proceedings  ^*Bgatnst  hail,  no  such  personal  summons  is 
May,  1811.  nocessary.  A  ca.  aa,  may  be  returned  nan  est  inventus;  and 
after  two  nihUs  returned  to  the  scire  facias,  the  bail  are  ab- 
solutely fixed  with  the  debt,  without  any  attempt  whatever  to 
give  them  personal  notice. 

We  are  aware  of  the  decisions  in  Kilbum  v.  Woodworth 
(5  Johns.  Rep.  37),  and  of  the  cases  there  cited  ;  but  in  all 
those  cases,  the  judgments  and  proceedings  were  against 
principals,  in  which  there  had  been  no  personal  service  ;  not 
against  bail.  There  is  a  material  distinction,  in  this  respect, 
between  a  suit  against  bail,  and  against  an  original  debtor. 

Again,  it  may  be  observed,  that  the  amount  of  damages  in 
the  case  was  ascertained  by  the  recovery  against  the  principal, 
and  the  undertaking  of  the  bail  to  surrender  the  principal,  or 
pay  those  damages,  is  matter  of  record.  There  is  not  the 
same  reason  for  personal  notice  to  the  -bail,  as  there  is  in  the 
case  of  the  principal.  The  bail,  from  the  terms  of  the  recog- 
nisance, are  presumed  to  be  in  court. 

H.  Bleecker,  contra.  This  case  is  not  distinguishable,  in 
principle,  from  those  already  decided,  in  regard  to  actions  on 
foreign  judgments.  If  the  defendant  had  no  notice  in  the 
suit  abroad,  the  judgment  cannot  be  enforced  here.  This 
court  said,  in  Kilbum  v.  Woodworth,  that  it  was  against  all 
principle  to  charge  a  person  without  notice.  The  undertaking 
of  the  bail  amounts  to  the  same,  as  if  he  had  given  the  f^ain- 
tiff  a  bond  of  indemnity.  There  is  the  same  reason  that  bail 
should  have  notice,  as  any  other  defendant.  The  proceedings 
against  bail  in  Vermont  are  the  same  as  in  any  other  suit,  by 
writ  of  attachment.  If  it  was  by  scire  facias,  the  defendant 
is  entitled  to  personal  notice,  for  he  may  have  a  good  de- 
fence ;   he  may  plead  a  release,  or  payment  of  the  debt,  &c. 

'^It  appears  from  the  case,  that  Ward  was  not  an  inhabitant 
of  Vermont,  but  was  domiciled  in  this  state.  He  was  not 
subject  to  the  laws  of  Vermont.  He  ought  not  to  be  made 
liable,  on  general  principles,  without  personal  notice ;  and  is 
entitled  to  the  protection  of  the  laws  of  this  state.  It  is  no 
answer  to  say,  that  all  the  proceedings  were  regular  and  valid, 
according  to  the  law  of  the  place  where  the  judgment  was  ren- 
dered ;  for  such  was  the  fact  in  all  the  cases  in  which  the 
judgments  of  the  foreign  courts  were  disregarded,  for  want  of 
a  personal  notice. 

Again,  it  is  said,  the  law  of  the  two  states,  in  proceedings 
against  bail,  are  the  same;  so  that  this  is  not  a  confiifius  le- 
gum.  But  the  case  of  a  confiictus  legum  is  not  the  only  one 
in  which  the  lex  looi  will  not  be  enforced.  It  is  enough  that 
the  foreign  law  will  produce  inconvenience  or  iiyury  to  the 
inhabitants  of  this  state.  It  is  no  answer  to  this  to  say  that 
by  the  cconmon  law  of  England,  or  of  this  state,  a  judgment 
may  be  obtained  against  bail,  without  any  personal  notice  of 
68 


♦90] 


UF  THE  STATE  OF  NEW-YOAK.  00 

the  proceedmgs.     That  is  not  the  ground  on  which  the  deci-  neW-TORK, 
wons  on  this  subject  rest.  kH^^^L^^ 


Per  Ouriam,  The  principle  adopted  by  this  court  in  the 
case  of  Kilbum  v.  Troodwortk  (5  JohM.  Mep.  41),  must 
govern  the  present.  It  was  there  held,  that  we  would  not 
sustain  an  action  here  upon  a  judgment  in  another  state, 
where  the  suit  was  commenced  by  attachment,  and  no  per- 
sonal summons  or  actual  notice  given  to  the  defendant,  he 
not  being,  at  the  time  of  issuing  the  attachment,  within  the 
state.  In  the  case  before  us,  it  is  not  positively  stated  that 
Ward,  against  whom  the  judgment  was  recovered  in  Vermont , 
was  not  at  the  time  of  issuing  the  attachment  a  resident 
within  the  state,  or  within  the  jurisdiction  of  the  court.  It  is 
evident,  however,  from  the  facts  stated  in  the  case,  that  he 
was  npt.  The  process  was  served  by  attaching  a  hay-knife  *at  [  *  ^M 
one  Lemuel  Burrows',  in'  Bridport;  and  the  sheriff,  in  his 
return  to  the  attachment;  describes  Ward  as  being  late  of 
Bridport ;  manifestly  implying  that  he  was  not  then  a  resi- 
dent there.  At  all  events,  there  was  no  personal  service  or 
actual  notice.  And  in  the  case  of  Kilbum  v.  Woodworth,  it 
is  said,  that  to  bind  a  defendant  by  a  judgment,  when  he  was 
never  personally  summoned,  or  had  not  notice  of  the  pro- 
ceedings, would  be  contrary  to  the  first  principles  of  justice. 
And  whether  the  proceedings  were  valid,  and  according  to  the 
course  of  Jthe  court  in  the  place  where  such  judgment  was 
obtained,  or  not,  would  make  no  difference,  according  to  the 
case  of  Buchanan  v.  Rucker  (9  Ea^,  192.)  The  principle 
on  which  these  decisions  turn,  applies  to  the  present  case, 
notwithstanding  Ward  was  sued  as  bail  in  Vermont.  The 
proceedings  against  him  there  were  in  the  nature  of  a  new 
suit ;  and  the  bail  might  have  had  a  good  and  substantial  de- 
fence to  make.  There  is,  therefore,  the  same  reason  for  his 
having  notice  as  in  any  other  case.  We  are  accordingly  of 
opinion  that  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


VosBuitGH  against  Rogxrs* 

THIS  was  an  action  of  aMumpsit.    The  declaration  was  where  a  cause 
for  goods  sold  and  delivered,  to  wit,  300  bushels  of  salt,  and  j*      amoved 

,_o  __      -  >-rfc      •  -rfc*  •*        •  1  from  a  court  of 

16  tons  of  piaster  o£  Parts.  Plea  non  assumpsit,  with  no-  common  pleas 
tice  of  set-off.  Th^  suit  was  originally  eommenc^  *in  the  [  ♦  92  ] 
court  of  common  pleas  of  Columbia  county,  on  the  13th  of  into  Uiis  court 
December,  1807,  and  afterwards  removed  into  this  court  by  ^y  ^^  fT 

.    ,  '  '  •'    pus,  the  plain* 

habeas  corpus.  tiff    may    de 
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NEW-YORK,      The  cause  was  tried  at  the  Columbia  circuit,  in  Septemben^ 

J^^J^^J^il;^  1810,  before  Mr.  Justice  Thompson.    The  defendant  admitted 

VosBDRou     the  whole  of  the  plaintiff's  account,  amounting  to  442  dollars 

Rogers       ^^^  ^^  cents.     It  was  proved  that  the  plaster  of  Paris  was 

sold  to  the  defendant  on  the  20th  of  October y  1807,  on  a 

Clare    in   this  Credit  of  90  days,  and  the  money  was  not,  of  course,  due 

fereni^cau*se*^of  ^^^^  ^^^  ®"^^  ^^  ^^^^  Commenced,  but  it  became  payable  a 

action,andfora  few  days  after,  and  before  the  removal  of  the  cause  into  thi^* 

subsequent  to  The  defendant  proved  a  set-off  for  articles  sold,  as  stated  in 
meni  o?SuU  ^^^  account.  He  also  proved  that  he  sold  and  delivered  to 
below,  and  pri-  the  defendant  a  pair  of  horses,  on  the  26tli  of  October,  1807, 
v'ai'o/lheirare  ^^^  }^9  dollars,  for  which  he  was  to  be  paid  in  freight,  the 
into  this  court}  plaintiff  being  then  the  owner  of  a  sloop,  which  plied  between 
!!Ilfmayt?n''i?ke  ^^^'York  and  Kinderhook,  It  appeared  that  the  plaintiff 
manner/ plead  failed  somc  time  in  November,  1807,  and  was  not  of  such 
denJ^d  whicJ  ^^^^it  as  generally  to  be  intrusted  with  goods  on  freight" 
ha8  accrued  The  defendant  also  offered,  in  support  of  his  set-off,  a 
brin'S^"'  the  pr<^"^issory  note  drawn  by  the  plaintiff  for  217  dollars  and  65 
action  below,  ccfits,  payable  to  one  JReynolds  or  order,  and  endorsed  by  him 
rr«il1?'*i^u-!  ^o  ^he  defendant,  after  the  suit  was  commenced  in  the  court 

removal  to  this      ^  i  i  i     /«  i  i    • 

court;  but  he  oi  commou  pleas ;  but  before  the  cause  was  removed  mto 

limiiliians  or  The  judge  charged  the  jury,  that  the  plaintiff  having  be- 
raauer"^*suhse-  ^^^^  insolvent,  the  defendant  was  not  bound  to  request  him 
oueutiy  arising,  to  take  goods  ou  freight  for  the  amount  of  the  horsey,  and 
tW  does  not  go  that  the  jury  ought  to  allow  the  whole  of  the  defendant's  ac- 

to  the  merits  of  ;?„,  •'.O-  ,  ,.         ^         ,  i--r«»/» 

the    plaintiff's  count.      1  he  jury  found  a  verdict  for  the  plamtifi  for  one 
demand,  (a)      dollar  and  five  cents ;  but  if  the  court  should  be  of  opinion 
that  the  note  offered  by  the  defendant   ought   also  to  be 
allowed  as  a  set-off,  then  they  found  for  the  defendant  for 
216  dollars  and  62  cents, 
f  *  93  ]  *Van  Buren,  for  the  plaintiff.     1.  The  whole  of  the  debt 

became  due  before  the  cause  was  removed  into  this  court. 
Where  a  cause  is  removed  by  habeas  corpus,  the  record  is 
not  removed,  but  the  plaintiff  must  commence  de  novo.  It  is 
a  new  suit,  and  is  not  considered  as  a  continuance  of  the  suit 
commenced  in  the  court  below,  unless  for  the  purpose  of  jus- 
tice, as  to  prevent  a  plea  of  the  statute  of  limitations  or  cov- 
erture. (Piatt  V.  Plait,  Col  Cases,  36.  Salk.  352.  Skin, 
246.     14  Viner,  229.     Hab,  Corp.  (O).     1  Wils.  277.) 

2.  Had  the  defendant  a  right  to  set  off  the  note,  endorsed 
to  him  after  the  commencement  of  the  suit  below,  though  be- 
fore the  removal  of  the  cause  ?  Though,  at  first  view,  he 
may  appear  entitled  to  set  off  such  a  demand  as  well  as  the 
plaintitf  to  declare  for  a  debt  which  had  become  due  after 
the  commencement  of  the  suit,  yet  there  is  just  ground  for  a 

fa)  Ace.  Bank  of  Niagara  v.  McCracken,  18  Johns.  Rep.  493.  And  see  Bell  «. 
Hall,  12  Johns.  Rep.  152.  Caldwell  v.  Blanchard,  14  Johns.  Rep.  333.  Kirkha^a  ». 
Fox,  19  Johns.  Rep.  126. 
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iistinction.  The  defendant,  if  he  removes  the  cause,  is  en-  NEW-york, 
iitled  to  no  favour,  nor  can  he  gain  any  other  advantage  than  yj^^^l^^^^^ 
the  delay.  If  he  is  allowed  to  set  off  a  demand  acquired  sub- 
sequent to  the  commencement  of  the  suit  in  the  court  below, 
he  might  always  defeat  the  plaintiff's  action,  where  it  was 
above  250  dollars,  by  removing  it,  and  pleading  a  set-off ;  and 
he  would  take  advantage  of  his  own  act  of  delay,  to  defeat 
the  plaintiff. 

3.  The  defendant  had  no  right  to  set  off  the  price  of  the 
horses,  without  previously  requesting  the  plaintiff  to  take 
goods  on  freight,  in  payment 

E.  WilliamSy  contra.  If  the  plaintiff  has  a  right  to  recover 
for  a  debt  which  was  not  due  at  the  commencement  of  the 
action  in  the  common  pleas,  it  seems  equally  reasonable,  that 
the  defendant  should  avail  himself  of  the  right  of  set-off,  for 
a  demand  acquired  also  since  the  commencement  of  the  suit. 
'J'hough  the  defendant  cannot  avail  himself  of  the  delay  oc- 
casioned by  the  removal  of  the  cause,  in  order  to  plead  the 
statute  of  limitations,  there  is  no  reason  why  he  may  not 
plead  to  the  merits  of  the'  action  a  payment  or  set-off. 

*The  plaintiff  cannot  declare  for  a  demand  accruing  afler  a  [  *  94  J 
capias  ad  respondendum  has  issued,  by  which  the  defendant 
is  brought  into  court ;  and  for  the  same  reason  he  ought  not 
to  be  allowed  to  declare  in  this  court  on  a  demand  not  due 
until  afler  the  habeas  corpus^  which  is  only  another  method 
of  bringing  the  defendant  into  this  court. 

After  the  failure  of  the  plaintiff,  who  had  become  incompe- 
tent to  take  goods  on  freight,  it  would  be  unreasonable  and 
absurd  to  require  of  the  defendant  to  tender  him  goods  to 
carry  on  freight,  before  he  could  be  entitled  to  demand  or  re- 
cover payment  for  the  horses. 

Per  Curiam.  It  does  not  appear  whether  the  plaintiff  had 
declared  in  the  court  below,  before  the  cause  was  removed 
into  this  court  by  habeas  corpus  ;  nor  was  that  fact  material, 
for  the  record  is  not  removed  by  this  writ,  and.  the  plaintiff 
declares  de  novo,  in  this  court,  and  may  declare  for  a  differ- 
ent cause  of  action.  The  suit  here  is  not  a  continuation  of 
the  suit  below,  technically  considered,  though  for  certain  pur- 
poses of  justice  the  court  will  take  notice  of  the  former  suit; 
the  plaintiff  was  therefore  entitled  to  recover  for  the  plaster 
of  Paris,  as  that  debt  was  due  before  the  commencement  of 
the  suit  here.  (Coleman's  Cases,  36,  Piatt  v.  Piatt,)  The 
next  question  is,  whether  the  defendant  was  entitled  to  set  off 
the  note  purchased  after  the  commencement  of  the  suit  be- 
low, and  before  the  suit  was  removed  into  this  court.  As  the 
plaintiff  is  entitled  to  declare  for  a  cause  of  action  accruing 
after  the  suit  below,  it  would  be  unjust  not  to  allow  the  de- 
fendant to  meet  such  new  cause  of  action  by  a  new  defence, 
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NEW-YORK,  perhaps  accruing  out  of  thai  very  cause  ;  as  where  tho  plain 
^Jj2^Jfill/  ^ff  should  declare  on  a  new  running  account,  or  upon  a 
i'ossuRoa    transactioii  occurring  in  a  course  of  mutual  dealings.     In  one 
^*  case  the  court  will  take  nolice  of  the  former  suit,  so  as  to  pro- 

tect the  plaintiff;  and  that  is  the  case  of  the  plea  of  the  statute 
f  *  95  1  ^  *limitations ;  for  it  would  be  tlie  heig:ht  of  injustice  to  allow 
the  defendant  to  defeat  the  plaintiff  of  his  remedy,  without  his 
default.  (1  Syfl  228.  2  Salk.  424.  2  Ld.  Raym.  1427.)  It  is 
said  to  be  a  general  rule,  that  the  court  will  not  suffer  the  de- 
fendant to  prejudice  the  plaintiff,  by  removing  the  cause  ;  and, 
therefore,  if  special  bail  was  required  in  the  court  below,  and  not 
in  the  court  above,  according  to  the  usual  course  of  the  court ; 
yet,  in  this  case,  the  defendant  must  give  bail,  because  it  was 
required  below.  (12  Mod.  046.)  And  yet,  in  another  case, 
the  books  seem  not  to  be  consistent  in  the  support  of  this 
principle.  In  Hetherington  v.  Reynolds  (1  Salk.  8),  it  was 
ruled,  that  if  a  feme  «d5«  be  sued  in  an  inferior  court,  and 
after  plea  marries  and  removes  the  cause  by  habeas  corpus^ 
she  may  plead  coverture  in  abatement  to  the  new  declaration 
above.  It  was,  however,  subsequently  ruled  otherwise  in 
Haddock  v.  Howard  (Barnes,  365) ;  and  the  latter  deci- 
sion is  certainly  the  most  sound  in  principle.  These  pleas, 
then,  of  the  statute  of  limitations  and  of  coverture,  are,  per- 
haps, the  only  ones  which  the  plaintiff  has  been  permitted  to 
defeat,  by  replying  the  suit  below.  And  unless  he  be  confined 
in  his  declaration,  to  a  cause  of  action  accruing  prior  to  the 
suit  below,  he  ought  not  to  confine  the  set-off  to  that  period. 
This  rule,  to  be  just,  must  be  mutual.  It  may  be  said,  that 
a  defendant  can  thus  defeat  a  valid  cause  of  action,  by  remo- 
ving the  cause,  and  purchasing  a  note  to  set  off  against  the 
demand.  The  answer  is,  that  the  plaintiff  may  equally  in- 
crease his  demand  by  such  means  ;  and  that  he  is  not  obliged 
to  declare  in  the  court  above,  for  he  cannot  be  nonsuited  for 
not  declaring,  (a)  And,  perhaps,  if  the  feet  of  the  defendant's 
purchase  of  a  note  was  suggested  to  the  court,  on  the  return 
of  the  habeas  corpus,  it  might  be  ground  for  a  procedendo, 
according  to  the  intimation  of  the  K.  B*  in  the  case  of  Hether-- 
in^Um  V.  Reynolds. 

"^The.next  point  in  the  case  is,  whether  the  set-off  of  the 
*  96  ]         horses  was  admissible.     We  think  it  was,  for  the  reason  men* 
tioned  by  the  judge  at  the  trial ;  and,  consequently,  the  judg- 
ment is  to  be  entered  for  the  defendant,  for  216  dollars  and 
62  cents.  Judgment  accordingly. 

(a)  But  if  he  loet  not  declare,  the  defendant  ia  not  bound  to  plead  {ChutkMu  v.  Z.ei0w,  1 
Qrinej,  256.) 
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NEW-YORK, 
Majr,18n. 

Brown  against  Bement  and  Stroito.  brown 

BeMX5T. 

THIS  was  an  action  of  trover,  for  three  horses  and  a  chair. 
iThe  cause  was  tried  at  the  Columbia  circuit,  in  September,  ^^^^^^^^'f 
1810,  before  Mr.  Justice  Thompson.  tl^^^^  thre« 

The  plaintiff  proved  that  he  was  possessed  of  the  horses  and  ^"cs  to  B,  for 
ch^iir,  and  that  afterwards,  on  the  26th  April,  1810,  he  ten-  tion  of*2io  dS- 
dered  the  sum  of  283  dollars  and  5  cents  to  Beme7it,  one  of  Jars  5  and-B.  at 
the  defendants,  and  demanded  the  horses  and  chair,  who  re-  ravcto^.awr^ 
fused  to  deliver  them,  and  referred  the  plaintiff  to  Strong,  the  tmg  or  defeas- 
other  defendant.  The  plaintiff,  on  the  next  day,  made  a  ten-  orthe^^^ft 
der  of  the  same  sum  to  Strong,  and  demanded  the  property,  of  the  210  doi- 
but  Strong  refused,  saying  the  horses  and  chair  were  in  pos-  J^^  %  Tays^ 
session  oi  Bement.  '  *o  deliver  tho 

The  defendants  then  produced  in  evidence  an  absolute  bill  -tTtirberd^thai 
I  of  sale  of  the  horses  and  chair  to  the  defendants,  under  the  thiswasamort- 
Ihand  and  seal  of  the  plaintiff,  dated  27th  October,  1809,  for  l^ftyfJ^dnoi% 
I  the  consideration  of  210  dollars  and  35  cents.     And  the  plain-      technical 
'  tiff  gave  in  evidence  a  writing  bearing'the  same  date,  executed  5i^^|^t*havil^ 
by  the  defendants,  by  which  they  stipulated,  on   the  payment  paid  nor  ten- 
of  210  dollars  and  35  cents  to  them,  by  the  plaintiff,  in  14  days  Ss^^'wiu.in 
from  the  date,  to  deliver  to  the  plaintiff  the  horses  and  chair ;  the  14  days,  the 
but  if  the  property  was  lost  in  the  mean  time,  they  were  not  came'forfeited" 
to  be  responsible ;  nor  for  any  expenses  attending  the  property  and  the  mort- 
during  that  time.  '      ^^Jt^. 

*It  was  proved,  that  before  the  commencement  of  the  suit,  [*  97  ] 

Bem£nt  had  told  the  plaintiff  he  was  wilHng  to  return  the  pro-  est  in  the  prop- 
perty  which  remained,  bu^  that  one  of  the  horses  had  been  sold,  l^^'l^  ^^nb^l 
The  plaintiff  answered,  that  if  they  could  agree  as  lo  the  price  cment  tender  01 
of  the  horse  sold,  that  would  create  no  difficulty.  A,anTdemand 

A  verdict  was  found  for  the  plaintiff,  by  consent,  subject  to  of 'the  propertv 
the  opinion  of  the  court ;  and  it  was  agreed  that  if  the  plain-  *J^jj  no?mSn- 
tiff  was  entitled  to  recover  the  whole  property,  the  verdict  taia  trover  for 
should  be  entered  for  438  dollars ;  but  if  for  the  one  horse  only  **•   ^*) 
which  had  been  sold,-  then  the  verdict  was  to  be  for  85  dol- 
lars ;  and  if  the  court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  at  all,  then  a  judgment  of  nonsuit 
was  to  be  entered. 

Three  points  were  raised  for  the  consideration  of  the  court. 
l.That  the  writing  given  by  the  defendants  to  the  plaintiff 
made  the  property  a  pledge,  redeemable  at  any  time. 

2.  That  on  tender  of  the  money,  the  plamtiff's  right  of 
action  was  complete. 

3.  That  the  plaintiff  was  entitled,  at  least,  to  recover  the 
value  of  the  horse  sold. 

(a)    Where  goods  are  mortgaged,  if  payment  be  not  made  at  the  da}^  the  interest 
•f  the  mortgagor  becomes  absolute.    Ackleu  v.  FtiKk,  7  Cowen,  290.  \ 
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Nf  w^YORK,      E.  miliama,  for  the  plaintiff. 
Van  Buretiy  contra. 

Per  Curiam.  The  plaintiff  has  not  shown  a  right  c  f  action. 
Here  was  a  complete  transfer  of  the  title  to  the  goods  in  ques- 
tion, with  a  condition  of  defeasance,  on  the  payment  of  210 
dollars  and  35  cents  in  14  days.  This  was  a  mortgage,  not 
a  technical  pledge  ;  and  all  that  was  said  in  the  case  of  Cof 
telyou  V.  Lansing  (2  Cainea's  Cases  in  Error,  200),  respect 
ing  the  nature  and  redeemableness  of  pledges,  has  no  appli- 
cation to  the  case.  The  distinction  between  a  pledge  and  a 
mortgage  of  goods  was  recognised  by  this  court  in  Ban^ow  y. 
r*98J  Paxton*{b  Johns.  Rep.  258).  A  mortgage  of  goods  is  a 
pledge  and  more  ;  for  it  is  an  absolute  pledge  to  become  an 
absolute  interest,  if  not  redeemed  at  the  specified  time.  After 
the  condition  forfeited,  the  mortgagee  has  an  absolute  interest 
in  the  thing  mortgaged ;  whereas  a  pawnee  has  but  a  special 
property  in  the  goods  to  detain  them  for  his  security.  (2  Ves. 
jun.  378.  1  Powell  on  Mort.  3.)  The  title  of  the  defend- 
ants here  became  absolute  after  the  14  days  ;  and  though  it 
does  not  appear  whether  one  of  the  horses  was  sold  before  or 
after  the  expiration  of  the  time  to  redeem,  that  omission  is  not 
material,  as  no  attempt  was  made,  in  season,  to  redeem. 

Judgment  of  nonsuit  must,  therefore,  be  entered  according 
to  the  stipulation  in  the  case. 


Strong  against  Tompkins  and  another. 

Where  a  depu-  THIS  was  an  actiou  of  assumpsit,  brought  by  the  plaintiff, 
Bt^ad  of  \akin^  as  endorsee  of  a  promissory  note  for  500  dollars,  against  the 
f  ^*'l  \°"^  defendants,  as  makers,  dated  29th  May,  1807,  payable  to 
he"had  a^reT-  Henry  Pitcher  or  order,  on  the  1st  May,  1809.  There  was 
ed,  took  from  a  blank  endorsement  to  the  payee,  and  by  Isaac  Spoor,  which 
b™notetmade  endorsement  was  made  before  the  note  became  due.  The 
by^- which  4.  cause  was  tried  at  the  Columbia  circuit,  in  September,  1810, 
WanT^to  ihe  bcforc  Mr.  Justicc  Thompson. 

deputy  sheriff,  The  defendants  gave  in  evidence  a  receipt,  signed  by  the 
amUhe^deprnv  plaintiff,  as  follows  :  "  Received  from  Henry  Pitcher,  a  pro- 
sh'ff  afterwards  missory  notc,  drawn  by  iVici^Aame/  Tompkins  and  Nehemiah 
arJndorTCai  Tompkins,  payable  to  Henry  Pitcher  or  order,  dated  9th 
rainst  tiie  ma-  May,  1809,  and  payable  the  1st  May,  1809,  which  is  left  in 
it^'^rJidd^ihai  wiy  hands,  to  be  applied  to  the  settlement  of  a  demand,  on 
the  assigniiieut  which  he  is  sucd,  in  favour  of  Nicholas  Kilmore,  and  also  to 
the  Doteto'  the  ^'^G  settlement  of  a  demand  of  Henry  Avery  and  Charles 
[  *  99]  *Suydam  against  Isaac  Spoor,  on  which  said  Spoor  also  is 
deputy  sheriff,  sued.  It  is  uudcrstood  that  the  said  Pitcher  and  Spoor 
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are  to  attend  to  the  entry  of  special  bail  in  the  said  causes,  in  new-york, 
due  season,  and  to  do  whatever  is  necessary  to  be  done,  to  in-  ^^^^^jl^il*, 
demnify  said  Strong,  as  sheriff,  in  said  suits,  or  to  forfeit  the 
amount  of  the  said  note.     Jeremiah  H.  Strong J^ 

The  plaintiff's  counsel  objected  to  this  evidence,  but  the  ob- 
jection was  overruled  by  the  judge,  and  the  evidence  admitted,  was  illegal  and 
It  was  admitted,  that  the  plaintiff  was  deputy  sheriff,  and  acted  void,beingcoji- 
as  such,  when  he  took  the  note  and  gave  the  receipt :  and  the  itatute ;  °  and 
judge  was  of  opinion,  that  the  evidence  was  sufficient  to  pre-  '**?V^®  maket 
vent  the  plaintiff's  recovery.     The  plaintiff  then  offered  to  SSf  o/i£s 
prove,  that  he  had  paid  the  moneys  recovered  by  the  plaintiff,  ^^ct  to  defeat 
in  the  suits  mentioned  in  the  receipt ;  but  this  evidence  was     ®  ^^  ***** 
overruled  by  the  judge,  who  directed  the  plaintiff  to  be  called, 
and  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiff  to 
move  the  court  to  set  it  aside. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Van  Buren  and  Foot,  for  the  plaintiff,  contended,  that  this 
cause  was  within  the  settled  rule  of  law,  that  the  maker  of  a 
negotiable  note,  endorsed  before  it  was  payable,  could  not,  in 
an  action  brought  by  the  endorsee,  set  up  a  want  of  consider- 
ation, or  avail  himself  of  any  matter  of  defence  arising  between 
him  and  the  payee. 

If  this  was  a  suit  between  the  parties,  on  an  obligation,  it 
might  be  within  the  13th  section  of  the  act  (24th  sess.  c.  28. 
[2.  R.  S.  286,  s.  59 J),  which  prohibits  sheriffs  from  taking 
obligations,  by  colour  of  their  office,  other  than  in  the  form 
prescribed'  by  the  act.  But  the  transfer  of  the  note  to  the 
plaintiff  was  a  mere  authority  to  sue,  and  the  defendants  can- 
not possibly  be  prejudiced  by  the  present  action.  Their  rights 
are  not  varied,  or  affected,  by  the  conduct  of  the  plaintiff  and 
the  other  parties.  They  ought  not,  *  therefore,  to  be  allowed  [  *  100  ] 
to  set  up  this  defence  to  defeat  the  plaintiff's  action,  and  to 
avoid  their  own  responsibility.  The  defendants  cannot  be  en- 
titled to  that  relief  which  the  statute  gives  to  the  party  in  the 
suit  in  which  the  security  is  taken. 

E.  Williams,  contra.  If  the  transaction,  out  of  which  the 
endorsement,  or  the  plaintiff's  right  to  sue,  originated,  was  il- 
legal, and  contrary  to  the  statute,  the  court  will  not  lend  its 
aid  to  enforce  the  payment.  The  statute  requires  the  sheriff  to 
take  a  bond,  in  a  particular  form,  and  prohibits  him  from  taking 
any  other ;  and  if  he  does  take  an  obligation  in  any  other  form, 
it  is  utterly  void.  If  utterly  void,  how  is  it  possible  that  it  can 
be  enforced  ? 

Again,  the  plaintiff  took  the  endorsement  as  a  deputy  she- 
riff.    The  iissignment  to  him  was  conditional,  or  by  way  of 

(a)  Vid.  Love  v.  Palmer,  7  Johns.  R.  159, note  (a). 
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NSW-jf  oRK,  secimty ;  and  though  the  condition  is  not  expressed  in  the  en* 
Afay,igii.     (iorsement,  it  can  imke  no  difference ;  for  it  was  all  one  entire 
JACK90N      transaction,  and  the  note  being  taken  by  the  plaintiff,  in  vio 
^-  lation  of  the  statnte,  no  right  of  action  was  assigned,  or  trans 

ferred,  hj  the  emdorsem^ii  to  him* 

Per  Curimn,  The  plaintiff,  as  deputy  sheriff,  took  the  note 
in  question,  instead  of  tidLing  bail  of  Pitcher  and  Spoor.  He 
took  it  by  way  of  indemnity,  and  under  the  penalty  of  a  for- 
feiture of  the  note,  if  he  was  not  indemnified  ;  and  the  note 
was  to  be  applied  towards  the  settlement  of  the  demands  for 
which  P.  and  S*  were  sued.  All  this  agreement  was  abso- 
lutely void,  by  the  statute  (Laws,  vol.  1,  p.  210.  [2  R.  S.  286, 
8.  59])  which  declares,  that  ^^  no  sheriff  or  other  officer  shall 
take  any  obligation,  for  any  cause  aforesaid,  or  by  colour  of 
their  office,  but  only  to  themselves,  and  by  the  name  of  their 
office,  and  upon  condition  written,  that  the  prisoner  named 
therein  shall  appear  at  the  day  and  place  required  in  the  pro- 
[•  101  ]  cess  ;  ''''and  if  any  sheriff  or  other  officer  take  any  obligation 
in  other  form,  by  colour  of  their  office,  it  shall  be  void," 
Though  the  statute  speaks  only  of  an  obligation,  yet  it  has 
been  long  settled,  under  the  statute  of  23  Hen.  VI.  of  which 
our  act  is  a  copy,  that  a  promise  to  save  harmless  is  equally 
within  the  statute.  (10  Co.  101.  b.)  The  plaintiff  in  this 
case,  as  it  appeared  upon  the  trial,  had  no  right  of  property  in 
the  note.  He  was  not  the  legal  holder,  because  the  assign- 
ment to  him  was  a  nullity  ;  and  he  had  no  more  right  to  sue 
the  defendants  than  if  the  name  of  the  payee  had  been  forged. 
To  give  effect  to  such  contracts  would  lead  to  the  greatest 
abuse  and  oppression,  and  would  be  suffering  the  provision  of 
a  very  beneficial  statute  to  be  eluded. 

Motion  to  set  aside  the  ncmsuit  ought  to  be  denied. 

Motion  denied 


Jackson,  ex  dem.  Bromley  and  others,  against 
Benjtamix. 

The  act  of  22d  THIS  was  an  action  of  ejectment,  for  eight-thirteenths  of 
(u'^sess.  c.^42'  ^  &"»?  *»  Chatham^  in  the  county  of  Columbia.  The  .cause 
s.  11,)  some-  was  tried  at  the  Columbia  circuit,  in  September,  1810,  before 
'i^Tn^f^^^'^f  Mr.  Justice  Thompson. 

Canaan       acty         _  -i     i  ■»-»••       -r  » 

mnted  tjie  It  was  provcd  that  Benjamin  Ingraham  was  m  possession 
thwewhovlere  ^^  ^®  "premises  aixmt  45  years  ago;  that  he  sold  them  to 
[  ^  102 1  Ebenezer  Ben/amiHy  who,  a  fewy ears  before  *his  death,  put  his 
in  possession,  SOU,  the  present  defendant,  in  possession,  who  has  continued 
in  their  own  ^^  reside  thcreoh  ever  since  that  time,  or  about  27  years 
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fngntham  held  the  premises  as  his  own  property.    The  pres*  nbw-yokk, 
ent  defendant  afterwards  used  them  as  his  own  pToperiy.    The  ^.^Jjij^J^i^ 
lessors  of  the  plaintiff  are  the  heirs  at  law  of  Ebenezer  Benr     Uav-ww 
jamin.     The  deed  from  Ingrakam  to  Benjamin  was  dated    bjekjI'miw 
the  12th  December,  1782.     Ebenezer  Benjnmin  died  in  Ot^ 
tobeTy  1789,  and  just  before  his  death  the  defendant  applied  right,  and  not 
to  him  for  a  deed  of  the  premises,  but  he  refused  to  give  it.  5!^e  r^Tff  an" 
Until  the  act  of  the  legislature  relative  to  the  lands  in  Omaan,  other,    where 
which  then  included  Chatham,  was  passed,  in  1791,  no  deeds  j^'  Han^ln 
were  given  for  those  lands  except  quit-claim  deeds.     When  i782,  and  pat 
that  act  was  passed,  the  defendant  was  in  possession  of  the  foL^n  imme' 
land,  claiming  it  as  his  own.  ^  diate    posses- 

On  the  28th  of  September,  1808,  the  defendant  executed  a  eDd^he  hti 
bond  to  the  lessors,  as  heirs  at  law  of  Ebenezer  Bevgamin^  bought  it  for 
conditioned,  that  if  the  heirs  would  release  to  him  the  prem^  waliirdJ^d^Ti 
ises  in  question,  he  would  release  to  them  all  his  right  to  the  i789,  leaving 
residue  of  his  father's  estate ;  and  some  of  the  heirs  have  ac-  drenrhis  hdrs 
cordingly  released  to  the  defendant.  at  law,  and  B. 

It  was  also  proved,  that  Ebenezer  Benjamin,  in  his  life-  ^^^1'^,^  of 
time,  had  said,  that  he  purchased  the  farm  for  the  defendant,  the  land  above 
and  that  it  was  his ;  that  the  defendant  paid  200  dollars,  by  ^^ih^urhavhl'i 
the  request  of  his  father,  as  part  of  the  consideration  for  the  obtained  a  deel 
farm.  The  defendant  took  possession  immediately  after  In-  [[^^vashetdjlhat 
graham  sold  it  to  his  father,  who  never  was  in  actual  posses-  B.  >yas  in  'pos- 
sion  of  it.  That  it  was  agreed  between  the  defendant  and  his  hts"  falher""a1ld 
father,  about  a  year  before  the  death  of  the  latter,  that  the  not  in  his' own 
defendant  should  pay  250  dollars,  and  his  father  would  give  '^f^^^^y^'l^  ^^t 

him  a  deed.  falher}  *id  that 

The  defendant  also  read  in  evidence  the  act  of  the  legisla-  Confirmed  ^™ 
ture,  passed  the  22d  of  March,  1791  {Greenleaf^s  ed.  of  right  to  the  laud 
Laws,  vol.  2,  p.  368, 370),  which  declares,  "  that  all  the  estate,  I'^yfemiiyf 
right,  title,' interest,  claim,  and  demand  of  *the  people  of  the  [*  103] 
state  of  NeW'York,  of,  in,  and  to  any  lands,  tenements,  or  on  whom  the 
hereditaments,  in  the  town  of  Canaan,  in  the  county  of  Co-  heritancV^\ud 
lumbia,  now  possessed  by  any  person  or  persons,  shall  be,  and  that  the  rest  of 
hereby  is,  granted  to  the  respective  possessors  of  such  lands,  5  were  «Iuti«[ 
&c.  and  to  the  heirs  and  assigns  of  such  possessors  respcc-  to  thejr  prooor- 
tively  for  ever.  Provided  always,  that  such  possessor  or  pos-  ^o  ocwpiedby 
sessors  shall  be  construed,  and  taken  to  be,  the  person  or  per-  b. 
sons  holding  in  his  or  her  own  right,  and  not  occupying  or 
improving  in  the  right  of  another." 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

Van  Buren,  for  the  {^iatiff. 

E.  Williams,  contra. 

Yates,  J.  delivered  the  opinion  of  the  court.  The  act  of 
the  22d  March,  1791  (14th  sess.  c.  42,  s.  11),  relative  to  the 
subject  in  controversy,  declared  that  all  the  rights  of  the  peo-  ^^ 
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NEW-YORK,  pie  of  this  state  to  any  lands  in  Canaan  (which  tlien  inch.- 
May,  1811.  j^j  Chatham),  and  then  possessed  by  any  person,  was  there- 
by granted  in  fee  to  such  possessors  ;  but  with  a  proviso,  that 
such  possessors  should  be  construed  and  taken  to  be  the  per- 
sons holding  in  their  oion  rights  and  not  occupying  and  im- 
proving in  the  right  of  another.  From  the  fects  disclosed  in 
this  case,  I  think  it  is  evident,  that  the  defendant  entered 
under  his  father,  and  always,  until  his  father's  death,  occupied 
and  improved  in  right  of  his  father.  Ebenezer  Benjamin 
purchased  the  land  and  took  a  deed,  and  settled  the  defend 
ant,  his  son,  upon  it,  immediately.  If  he  intended  that  it 
should  be  the  defendant's,  why  did  he  not  take  the  deed  in 
his  name,  at  once  ?  He  never  parted  with  his  right,  nor  does 
it  appear  that  the  son  ever  meant  or  intended  to  hold  inde- 

f  *  1 04  ]  pendent  of,  or  adversely  to,  his  father's  *right.  He  must,  con- 
sequently, be  deemed  to  hold  under  that  right,  as  one  of  the 
heirs.  There  is  no  (act  showing  that  he  had  set  up  an  inde- 
pendent right  in  himself;  and  the  bond  which  he  executed  to 
the  heirs,  so  late  as  the  year  1808,  shows  conclusively,  that 
he  still  continued  to  possess  under  Jiis  father's  title,  as  one  of 
the  heirs ;  nor  can  the  right  of  those  heirs  be  at  all  affected 
by  the  act  of  1791.  That  act  only  went  to  confirm  the 
right  of  the  heirs  generally  ;  for  the  law  had  cast  the  inherit- 
ance upon  them  ;  and  the  possession  of  the  defendant,  as  one 
of  the  heirs,  could  not  destroy  the  right  of  the  others ;  but 
must  be  considered  as  the  possession  of  all  of  them. 

Judgment  ought,  therefore,  to  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Ho  OLE,  Widow,  &LC.  against  Stewart. 

The  act  limit-  THIS  was  an  action  of  dower,  brought  by  the  demandant, 
jDg  *^«^^p^«^|^d  iQ  recover  her  right  of  dower  as  the  widow  of  John  Hogle, 
ciaimsandpro-  in  110  acrcs  of  land,  situate  in  the  town  of  Cambridge,  in 
galnltTrfeited  ^^^  couuty  of  Washington,  The  writ  was  returnable  in  No- 
estates,  passed  vembcT  term,  1808. 

m^nuhscl^s.  The  demandant  was  married  to  John  Hogle,  some  time  be- 
0.62),  does  not  fore  the  commencement  of  the  late  war  between  this  country 
bal^lhe  daimi  ^^^  Great  Britain.  John  Hogle  was  seised  of  the  premises 
of  the  ioidotos  in  qucstion,  during  the  coverture,  and  he  died  seised  and  in 
uiifted  for  their  P^ssession  of  the  premises  in  the  year  1777,  and  Elizabeth 
doicer  inihees-  HogU  has  coutiuucd  a  widow  ever  since.  John  Hogle  was 
and  sold  by'the  ^"^^  attainted,  for  adhering  to  the  enemies  of  this  state,  in  the 
commissioners  late  War.  On  the  25th  of  February,  in  the  year  1781,  the 
of  forfeitures,  commissioners  of  forfeitures  for  the  western  district,  sold  the 
[  *  105]  premises  of  ^'which  dower  is  demanded,  for  the  consideration 
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■f  £330  to  Nathaniel  Henry,  on  the  conviction  of  John  Ho-  new  ork, 
gle.  Henry  conveyed  to  the  tenant,  who  has  held  the  same  ^JlS^J^ill^ 
ever  since,  under  that  title. 

A  case  containing  the  above  facts  was  submitted  to  the 
court  without  argument ;  and  it  was  agreed  that  if  the  court 
should  be  of  opinion  that  the  demandant  is  entitled  to  recover, 
then  judgment  should  be  entered  that  she  recover  her  dower. 
If  not,  then  judgment  of  nonsuit  was  to  be  rendered. 

Van  Ness,  J.  delivered  the  opinion  of  the  court.  The  for- 
feiture of  the  husband's  estate,  by  his  attainder,  did  not  affect 
the  wife's  right  of  dower  (^Palmer  v.  Horton,  1  Johns.  Cos. 
27).  The  estate  that  was  sold  by  the  commissioners  of  for- 
feitures, was  the  estate  of  the  husband  only  ;  the  wife's  right 
of  dower  remained  as  perfect  as  if  no  forfeiture  had  ever  been 
incurred. 

The  question  then  arises,  whether  the  statute  of  the  29th 
March,  1797  (3  R.  S.  348),  limiting  claims  and  prosecutions 
against  forfeited  estates,  appUes  to  a  case  of  dower,  I  think 
It  clearly  does  not.  It  is  true  that- the  state  is  bound  to  de- 
fend the  purchasers  of  forfeited  estates  against  all  claims 
whatsoever.  The  deeds  given  by  the  commissioners  of  for- 
feitures, were  for  an  absolute  estate ;  but  as  it  was  known  that 
the  attainder  did  not  impair  the  widow's  right  of  dower,  the 
state  intended  to  indemnify  the  purchaser  against  such  right, 
whenever  it  should  be  made  and  enforced.  The  words  of  the 
1st  section  of  the  statute  are,  "  that  no  persons,  &*c.  who  now 
have,  or  shall,  or  may  hereafter  have,  any  estate,  right,  title, 
claim,  or  demand,  to  any  lands,  &c.  supposed  to  have  been 
forfeited,  &c.  and  which  have  been  heretofore  granted  or  con- 
veyed to  any  person,  &c.  shall,  after  the  expiration  of  five 
years  from  and  after  the  passing  of  this  act,  &c.  prosecute, 
sue,  or  maintain  any  action  or  suit  at  law  for  the  recovery 
thereof,  against  tJie  right  and  title  so  granted  *by  the  peo-  [*  106  J 
pie  of  this  state  as  above  said."  The  second  section  is,  "that 
if  any  person,  &c.  shall,  &c.  after  the  period  of  five  years, 
sue  or  prosecute  any  suit,  &c.  for  any  of  the  said  lands,  <fec. 
so  as  aforesaid  granted,  &c.  such  person,  &c.  shf  I  from  thence- 
forth be  utterly  barred  for  ever  of  all  and  every  such  suit,  &c. 
against  the  right  or  title  so  granted  or  conveyed  by  the  peo- 
ple of  this  state  as  aforesaid."  Although  the  provisions  of  this 
act  are  loaded  with  a  great  number  of  words,  yet  none  of  them 
reach  this  case.  The  words  that  no  person  who  at  the  time 
of  passing  the  act  had  any  estate,  &c.  in  any  lands  forfeited 
and  conveyed  by  the  commissioners,  shall,  after  the  expiration 
of  five  years  fi-om  the  passing  of  this  act,  prosecute,  &c.  might, 
perhaps,  embrace  this  case,  were  they  not  qualified  and  re- 
strained by  what  follows.  I  think  there  is  some  doubt,  how- 
ever, even  upon  this  part  of  the  act,  because  the  estate  spoken  * 
of  is  the  estate  in  lands  forfeited  and  conveyed,  whereas  the 
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NEW-YOBK,  widow's  estate  never  was  forfeited  and  conveyed.      But  how- 
^^^^^^^2iil^  ever  this  may  be,  it  is,  I  think,  demonstrable,  that  when  the  re- 
maining part  of  the  same  section  is  taken  in  connection  with 
HoGLs       the  part  just  adverted  to,  that  the  widow's  right  is  completely 
Stewart     ©^cl^ded :    No  action  shall  be  prosecuted  or  maintained,  after 
the  expiration  of  five  years,  against  the  right  and  title  granted 
bjf  the  cammissianers.    The  right  of  dower  is  neither  adverse 
to  the  estate  forfeited,  nor  is  it  ^^  against  the  right  and  title'* 
granted  by  the  state,  but  is  in  concurrence  with  both.      The 
seisin  of  the  purchaser  from  the  state  is  derived  from  the  hus- 
band, and  is  a  continuation  of  that  seisin  upon  which  the 
claim  of  dower  is  founded.     If  this  construction  of  the  first 
section  of  the  act  be  correct^  it  is  obvious  that  the  second  sec- 
tion creates  no  bar  to  this  suit« 

This  construction  of  the  act  ^  fortified  by  a  recurrence  to 
the  mischief  which  it  was  intended  to  remedy,  as  disclosed  by 
the  preamble,  which  recites,  that  "  whereas  the  title  deeds  and 
[  *  107  ]  other  documents  relative  to  fi>rfeited  *  estates,  were  generally 
carried  away  by  the  former  proprietors,  whose  conduct  caused 
their  forfeiture,  and  the  title  of  the  state,  as  resulting  from* . 
such  forfeitures  y  is  therefore  peculiarly  liable  to  be.  obscured 
or  defeated ;  ilierefore  it  is  enacted."  This  oa§'e  does  not  fall 
within  any  of  the  reasons  enumerated  id  the  preamble.  In- 
deed, when  all  the  statutes  on  the.  subject  are  carefully  ex- 
amined, it  is  clear  the  legislature  never  intended  to  apply  the 
short  and  rigorous  limitation  of  the  statute  of  the  29th  March, 
before  noticed,  to  any  cases  except  those  in  which  claims  were 
made  against  the  right  which  had  been  acquired  by  the  state, 
in  consequence  of  the  attainder  of  persons  adhering  to  the 
enemies  of  the  country.  The  statute  was  passed  in  reference 
to  such  claims  only,  and  never  was  intended  to  extend  so  far 
as  to  bar  a  claim  or  interest  which  never  had  been  either  for- 
feited or  sold. 

There  ought,  therefore,  to  be  judgment  for  the  demandant 

Sfencer,  J.  I  cannot  concur  in  the  opinion  just  given. 
The  act  of  the  28th  of  March,  1797,  in  my  opinion,  is  a  bar 
to  the  demandant's  recovery.  The  preamble  to  that  act  can^  ^ 
not  control  the  operation  of  the  strong  and  express  language 
of  the  enacting  clause.  The  cases  are  numerous,  dear,  and 
decided,  in  support  of  this  principle ;  and,  without  quoting,  I 
refer  to  Lord  Hardwicke's  opinion  in  Basset  v.  Basset  (3  Atk. 
203).  The  King  v.  jiihos  (8  Mod.  144).  Mr.  Justice  Bvi^ 
ler's  opinion  (4  Term  JR^p.  793\  and  to  Lord  Monoid's 
opinion  in  Patterson \.  Banks  (C!ou>p.  543). 

The  enacting  words  are  full  and  explicit :  ^^  no  person  who 
then  had,  or  might  thereafter  have,  any  estate^  title,  claim,  or 
demand  in  or  to  any  lands /^  &c.  supposed  to  have  been  for- 
feited by  any  attainder  or  conviction  during  the  late  war,  and 
which  had  theretofore  been  granted  by  the  commissioners  of 
80 


OF  THE  STATE  OF  NEW-YORK,  107 

forfeitures,  &c.  skally  after  the  expitaiion  of  five  years  from  NKW-rdRiv, 
the  parsing  the  act,  &c.  "^have,  prosecute^  or  mairUain  any  ^^^J^^fi^;^ 
action  or  suit  at  law,  for  the  recovery  thereof,  against  the  ^"""^ 

Tight  gf  anted  by  the  people  of  this  state,^^  &c. 

Does;  the  act  include  the  ctemand  of  dower,  and  is  it  a  suit 
for  the  recovery  of  lands  forfeited  by  attainder,  against  the 
right  graiited  by  the  state  ?     It  cannot  require  any  argument       r  *  108 1 
to  show,  that  the  present  suit  is  a  claim  or  demand  in  or  to       *^  ^ 

the  lands  which  have  been  granted  by  the  state  ;  for,  on  a 
recovery,  the  demandant  has  her  writ  of  seisin,  and  must  be 
pul  in  possession  of  one  third  of  them.  That  it  is  a  suit  for 
the  recovery  of  lands,  against  the  right  granted  by  the  people, 
will  be  manifest,  by  adverting  to  the  acts  of  the  22d  of  Oc 
tober,  1799  (1  Green,  26),  and  of  the  12th  of  May,  17B4, 
(1  Green.  127.)  By  these  acts,  the  conveyances  given  by  the 
commissioners  are  declared  lo  operate  as  warranties  from  the 
people  to  the  purchasers,  against  all  claims,  titles,  and  encum- 
brances whatever.  The  case  then  stands  thus  :  the  people, 
by  their  commissioners,  have  sold  the  land  whereof  dower  is 
sought,  in  allodium,  and  they  have  warranted  it  against  all 
claims,  titles,  and  encumbrances.  If  the  demandant  has  judg- 
ment, this  warranty  is  broken,  and  the  state  is  bound  to  an  in- 
demnity. This  suit  then  is  directly  adverse  to  the  right  granted 
by  the  people  ;  because  they  have  undertaken  to  grant  these 
lands  as  absolutely  their  own,  and  against  every  claim  and  en- 
cumbrance ;  and  this  brings  the  case  precisely  within  the  let- 
ter and  spirit  of  the  act.  It  is  in  vain  to  say,  that  the  widow's 
dower  is  not  a  claim  adverse  to  the  tif  le  acquired  by  the  state. 
Is  it  adverse  to  the  right  granted  by  the  state  ?  That  is  the 
real  question. 

I  cannot  perceive,  neither,  why  we  should  do  away  the  ob- 
vious meaning  of  the  legislature,  which  was  to  establish  a^short 
statute  of  limitation,  in  favour  of  a  claim  so  stale  as  is  the 
present.  The  act  is  a  constitutional  one.  *The  demandant  [*  109  | 
has  slept  on  her  rights  until  they  are  forfeited  and  gone,  and 
I  am  not  disposed  to  help  her  by  overruling  an  act  of  the 
legislature. 

Judgment  for  the  defendant. 


Vaughan  against  Havens. 

IN  error,  from  the  court  of  common  pleas  of  Essex  county,  xosayofo  per 

This  was  an  action  of  shmder.     The  declaration  contained  J^^'^f^fg®  ,^^* 

six  counts.  The  first,  second,  third,  and  fourth  counts,  charged  *<nas  taken  a 

the  defendant  below  with  having  said  of  the  plaintiff  below,  J^ftctSnabiJ* 

'*  You  swore  felse :  You  took  a  fiilse  oath."     (Meaning  that  Md^UicTmean-^ 
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NEW-YORK,  he  had  perjured  himself.)     The  fifth  and  sixth  counts  charged 

^il^^O^iL/  ***®  defendant  with  sapng  of  the  plaintiff,  "  You  have  been 

Vaughah     guilty  of  perjury."     The  defendant  below  pleaded  the  general 

Hayehs      issue,  with  a  notice  that  he  would  prove,  at  the  trial,  that  the 

plaintiff  had  committed  perjury,  on  the  execution  of  a  writ  of 

in^     of     ihe  inquiry,  before  the  sheriff. 

be°e1fiar*^ldb**  There  was  a  general  verdict  on  all  the  counts,  on  which  the 
an  ^"twl^m^  court  bclow  gavc  judgment.  The  case  was  submitted  to  the 
Vet        these  court  without  argument. 

words  may  bo  ^ 

aided  so  as  to 

dara^Sn**if  t£^  Spencer,  J.  delivered  the  opinion  of  the  court.  It  has  been 
defcndanVinhis  frequently  decided  in  this  court,  that  to  charge  a  person  with 
piea  of  justifi-  haviug  swom  false  is  not  actionable,  unless  there  be  a  collo 

cation,  allege  or         ^/j.i-  'av*  \  •  i 

confess  that  be  ^u%um  (and  there^is  none  ijfi  this  case,)  concernmg  a  proceed 
spoke  the  words  ing  in  a  court  of  competent  jurisdiction,  and  the  words  ar^ 
f^seo^aSTtslen  alleged  to  havc  been  spoken  in  reference  to  that  proceeding, 
by  the  plaintiff  (a)  It  has  also  been  repeatedly  decided  that  an  innuendo^ 
competent  jur-  enlarging  the  natural  meaning  and  import  of  the  words,  is 
isdiction.   But  inadmissible  and  naught. /fr^ 

[  *  no  ]  *It  is  also  well  settled,  that  when  the  verdict  and  judgment 

^'i^dlhe^^enc-  ^'®  general,  and  there  are  some  bad  counts,  the  judgment 
farissue,^Tnd  must  be  reversed ;  because  it  is  impossible  to  say  whether  the 
rives  notice  of  damages  have  not  been  given  on  the  bad  counts,  as  well  as 

his  justification,  xl  l*    i  i 

this  notice  will  on  thosc  which  are  good. 

not  help  the  de-      The  principal  reUance  for  the  affirmance  of  the  judgment, 
fsnot^coisider-  is  on  the  case  of  Drake  v.  Corderoy  (Cro.  Car.  288^,  in 
*f»**nSrXBsft  ^^^^^  ^^  ^^  **^^^'  ^^^^  "where  the  declaration  is  uncertain, 
?oTO°any**part  but  the  defendant,  by  a  special  plea  on  which  issue  is  taken, 
•'•the  record,     confesscs  that  he  spoke  the  words,  by  reason  of  the  plaintiff's 
oath  taken  at  the  sessions,  and  justifies  the  plea,  that  clears 
the  question  whereof  he  intended  to  speak."     The  case  cited 
would  apply  and  warrant  an  affirmance  of  the  judgment,  if  the 
notice  annexed  to  the  plea  could  be  considered  in  the  light  of 
a  special  plea ;  but  it  cannot.     The  notice  is  intended  for  the 
ease  and  benefit  of  the  defendant.     He  may,  or  he  may  not, 
rely  upon  it.     It  has  been  uniformly  held,  that  it  is  not  an  ad- 
mission  of  the  matters   charged   in   the   declaration.     The 
plaintiff  is  bound,  notwithstanding  the  notice,  to  prove  the 
facts  set  forth  in  the  declaration.     The  notice  forms  no  part 
of  Ihe  record,  and  cannot,  therefore,  be  considered  as  a  special 
plea,  which  admits  and  avoids  the  cause  of  action  set  forth  by 
the  plaintiff. 

The  Judgment  must  be  reversed. 

(a)  See  1  Johns.  Rep.  605, 506.  2  Johru.  Rep.  10.  1  Gaines,  347.  [Chapman  • 
Smith,  13  Johns.  Rep.  78.] 

(bj  The  office  of  an  innuendo  is  merely  explanatory.  It  cannot  enlaree  Ihe  mean 
ing  of  wordi  beyond  their  natural  signification.    Goodrich  v,  Woolcott,  3  Cowen,  tSl. 
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*Smith  and  others  against  Jaitsen.  "V"^ 

Jahseit. 

IN  error,  from  the  court  of  common  pleas  of  Ulster  county,  ^*7*'uP^ 
The  declaration  in  the  court  below  was  in  debt,  for  54  fortJc^gaoiiib- 
doUars  and  33  cents,  on  a  bond  dated  the  18th  September,  crtics  was  lak 
1807,  given  for  the  gaol  liberties  granted  to  Smith,  one  of  Sm  double*^ 
the  defendants  below,  who  was  committed  to  gaol  on  three  p^^  ^\^^ 
executions,  issued  by  a  justice  of  the  peace,  amounting  in  the  p^risone^  was 
whole,  with  the  officer's  fees  for  poundage,  &c.  endorsed  couimittcdjbut 
thereon,  to  27  dollars  and  16  1-2  cents.  The  defendant,  after  sisted^^of  ^the 
craving  oyer,  and  setting  forth  the  condition  of  the  bond,  de-  officer's  fees  on 
murred  to  the  declaration,  and  the  plaintiff  joined  in  demur-  uifswiw^hcTda 
rer.  The  court  below  gave  judgment,  on  the  demurrer,  for  g^oodbondwith- 
the  plaintiff;  but  stayed  the  entry  of  the  judgment,  until  the  *°in\n*acliOTl 
damages  should  be  assessed  on  a  breach  to  be  suggested.  The  °J"  ^®***  ^^  '"<^^ 
plaintiff  then  suggested  a  breach  on  the  record,  that  Smith  ffestion**of 'i£ 
did  not  remain  a  true  and  faithful  prisoner,  according  to  the  breach  general- 
condition  of  the  said  bond ;  but  escaped  and  went  without  jf'the^ondSion 
the  liberties  of  the  gaol,  &c.  A  venire  was  thereupon  award-  «.  sufficient, 
ed,  and  a  jury  summoned,  who  found  the  truth  of  the  breach  JT^Se  pi^cul 
suggested,  and  assessed  the  damages  of  the  plaintiff,  to  27  lardainages.(a) 
dollars  and  16  cents,  and  his  costs  at  six  cents.  The  court  w^a'^dcm^rw 
gave  judgment  thereon  ybr  the  debt,  and  six  cents  costs,  to-  to  a  declaration 
gether  with  the  damages  assessed  by  the  jury,  and  also  for  31  ^d^^the*  court 
♦dollars  and  78  cents  costs,  adjudged  of  increase,  which  dama-  [  *  112  ] 
ges  in  the  whole  amount  to  59  dollars.  adjud^ng  the 

declaration  to 
b^  sufficient,  the 
entry  on  the  re- 

Sudam,  for  the  plaintiff  in  error.  1.  The  bond  is  void,  by  «/^™  ^^f  ^^^ 
the  statute  [2  J?.  S.  433,  s.  41]  being  taken  for  more  than  on^the^demurrer 
double  tfie  amount  for  which  Smith  was  committed.  'd*"**'i th  ''*^h 

2.  The  bond  being  taken  merely  for  the  indemnity  of  the  of  "the  breach 
sheriff,  the  breaches  assigned  should  show  how  much  he  has  *°  ^  «"f- 
been  damnified.  {Bos.  fy  Pull  312.^  This  is  not  a  case  in  frascertaiSed*] 
which  the  plaintiff  can  recover  nominal  or  technical  damages,  ^^  '*»«  d^ma^ 
but  he  must  show  actual  damage.  Admitting  the  plaintiff  SSswM^heMtJ 
may  recover  nominal  damages,  yet  as  he  proved  no  actual  becorrectwith- 
damage,  he  is  entitled  to  no  more.     (5  Johns.  Rep,  42.)  m\es.  e!wlV, 

3.  The  judgment  is  erroneous,  being  in  assumpsit,  and  ^•ifif^'lf?' 
not  in  debt,  and  includes  a  sum  beyond  the  penalty  of  the  to   receive   a 

bond.  liberal  and  ben- 

4.  The  form  of  the  judgment  on  the  demurrer  is  erroneous.  Son.  Tbewig^ 
Instead  of  saying,  "  therefore  it  is  considered  that  the  pla  atiff  pestion       ©f 

•^      ^  *  breaches    may 

be  before  a  for 
(a)  Vid.  People  o.  Brush,  6  Wendell,  454.  mal    entry  oi 

83 


112  CASES  IN  THE  SUPREME  COURT 

^  M^™n?^'  ought  to  recover  his  damages ;"  the  court  below,  after  saying 
^,^,^p-^;^.^^^  that  the  declaration  was  sufficient,  &c.  proceed:   "but  be- 
Smith       cause  it  is  convenient  and  necessary  that  judgment  hereof 
Jahsbh.      should  not  be  given,  until  the  truth  of  a  certain  breach  here- 
after suggested  shall  be  inquired  into,  and  the  damages  which 
judgment    on  the  plaintiff  has  sustained  by  reason  of  that  breach  be  assessed 
iBuTwhereVSl  ^Y  ^  j^^y,  &c.  let  judgment  be  stayed  until  such  time  as  the 
the  final  jahg-  premises  shall  be  ascertained  as  aforesaid."     ^1   Saund.  58, 

ment,  thecoun        x     n  \  ^ 

of^     common  ^^^®  \j 

^leas  gave  5.  The  recovery  is  not  only  for  the  debt,  and  six  cents 
tV*^bt'  Md  <^osts,  but  also  for  the  damages  assessed  by  the  jury ;  and  the 
six  cemu  costs,  costs  of  executing  the  writ  of  inquiry  are  stated  to  be  costs 
fhrtam^  of  increase.  (2  Saund.  187,  note.  Doug.  49.  2  Bl.  Rep 
assessed  by  the  1190.     6  Term  Rep.  303.     2  Term  Rep.  388.) 

jury,  and  also  ^ 

tiie  costs  of  suit 
arijudged  of  in- 
crease} this  was       Van  Vechten,  contra.     1.  Most  of  the  errors  assigned  are 
and  ^he°°/udg-  amendable ;  and  there  is  something  by  which  the  amendment 
™en'   of    tn«  can  be  made.     This  court  will  do  what  is  right  and  just,  and 
was'reversed^as  ^ot  suffcr  the  party  to  be  prejudiced  by  mere  form. 
[*113]  *2.  It  is  sufficient  to  assign  a  breach  in  the  words  of  the 

to  the  sum  as-  condition  or  covenant ;  and  the  objection  is  not  eood  after  a 

sessed  for  dam-  j*    x         •         •  •*• 

a^s,  but  suffer-  verdict  or  mquisition. 

ed  to  stand  3.  The  plaintiff  states  all  the  sums  for  which  the  prisoner 
iebt  Md  *costs*  was  confincd ;  and  the  bond  is  only  double  the  amount,  in- 
including    the  eluding  the  constable's  fees.     This  can  never  be  considered 

costs  of  assess-  •  •    1   ^«  n  m\.        ^   ^    ^ 

ment  5  and  nei-  ^S  a  VloIatlOJl  OI  the  Statute. 

iher  'party  in      4.  The  form  of  the  judffment  is  amendable,  and  the  court 

this    case   was  .  •.  *      <=» 

held  to  be  enti-  ^lay  corroct  It. 

tied  to  costs  on 
the  writ  of  er- 

'°'-  ^""^  Kent,  Ch.  J.  delivered  the  opinion  of  the  court.     I.  The 

first  error  alleged  by  the  counsel  for  the  plaintift*,  is,  that  the 
bond  was  void,  as  it  appears  to  have  been  taken  for  more  than 
double  the  sum  for  which  Smith  was  committed.  The  penal- 
ty of  the  bond  is  54  dollars  and  83  cents,  and  the  amount  of 
the  three  justices'  executions  against  Smith  (including  pound- 
age, mileage,  serving  execution,  and  other  fees,  endorsed  on 
each  execution,)  was  27  dollars  and  16  cents.  These  several 
items  amounted  to  93  cents  upon  each  execution,  and  the 
question  is,  whether  they  were  part  of  the  sum  for  which  the 
prisoner  was  confined.  He  was  to  remain  in  gaol,  according 
as  the  law  stood  in  September,  1807,  (Laws  of  N.  Y.  28th 
sess.  c.  93)  until  "the  judgment  with  all  taxable  costs  were 
fully  paid ;"  (Vid.  2  R.  S.  249,  sec.  131.  2  R.  S.  376,  s.  16.) 
and  the  bonds  for  the  gaol  liberties  were  to  be  in  double  the 

(a)  Bradshaw  v.  CalWhan,  infra,  558.    Anon.  12  Johns.  R.  340.    Richard  v.  Wa) 
ton,  12  Johns.  R.  434.    Seward  v.  Jackson,  8  Cowen  406. 
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amount  of  "the  sum  for  which  the  prisoner  was  confined."  (2  new-vork, 
R.  S.  433,  sec.  41.)     According  to  the  opinion  of  this  court  ..^^^^ij^^ 
in  Dole  v.  MauUon  (2  Johns.   Cases^  ^06),  the  poundage       Smith 
and  fees  of  execution,  as  well  as  the  sum  in  the  execution,       -^  ^^-^ 
were  to  be  paid  by  the  debtor,  before  he  was  discharged. 
What  was  the  amount  of  the  mileage  for  serving  the  execution 
does  not  appear,  and  cannot  be  ascertained  firom  tlie  record, 
for  it  is  not  stated  at  what  distance  from  the  gaol  of  the  county 
the  execution  was  served  by  the  constable.     There  are  93 
cents  charged  on  each  execution,  in  addition  to  the  *amount       [  *  1 14  ] 
of  the  judgment  itself,  and  the  19  cents  for  the  execution; 
and,  for  aught  that  appears,  the  lawful  charges  of  the  consta- 
ble might  have  been  that  sum,  and  the  whole  costs  not  exceed 
5  dollars.     The  sheriff,  when  he  took  the  bond,  would  na- 
turally look  to  the  amount  of  the  debt  and  costs,  endorsed  on 
the  execution.     He  never  would  think  of  scrutinizing  into  the 
accuracy  of  the  precise  amount  of  the  costs ;  and  the  prisoner 
Smith,  and  his  sureties,  by  giving  the  bond  in  exactly  double 
the  amount  of  the  debt  and  costs  charged  on  each  execution, 
must  have  acquiesced  in  the  correctness  of  the  sum.     When 
there  is  no  allegation  or  pretence  of  extortion,  or  undue  means 
exercised  by  the  sheriff,  in  procuring  the  bond,  it  is  right  and 
just  that  the  obligors  should  be  concluded  by  that  acquies- 
cence ;  and  such  was  the  opinion  of  the  court,  in  the  case  of 
Dole  V.  Moulton,  already  referred  to. 

2.  The  next  error  suggested,  is,  that  a  competent  breach  is 
not  assigned.  The  breach  suggested  is,  that  the  prisoner  did 
not  remain  a  true  and  faithful  prisoner,  according  to  the  con- 
dition of  his  bond ;  but  that  he  escaped  without  being  dis- 
charged by  due  course  of  law.  This  suggestion  assigns  the 
breach  generally,  by  negativing  the  words  of  the  condition, 
and  when  such  a  general  assignment  necessarily  amounts  to 
a  breach,  it  is  sufficient.  (5  Johns.  Rep.  114.)  The  sugges- 
tion goes  beyond  the  case  of  an  accidental  or  involuntary  es- 
cape, for  it  alleges  that  the  prisoner  did  not  remain  true  and 
faithful,  but  escaped.  And  if  the  fact  of  a  voluntary  escape 
(as  this  must  be  taken  to  be)  be  once  established,  the  condi- 
tion of  the  bond  is  broken,  and  the  bond  forfeited.  So  it  was 
declared  by  the  court,  in  Woods  v.  Rowan  (  5  Johns.  Rep. 
42.)  The  rest  was  a  mere  question  of  damages,  and  rested 
upon  the  proof  to  be  produced  to  the  jury.  The  assignment 
states  a  cause  of  action,  by  alleging  a  breach  in  fact,  and  that 

was  *enough  to  sustain  the  action,  and  to  entitle  the  plaintiff       [  *  115  j 
to  recover  some  damages.     The  question  of  the  excess  of 
damages  never  can  be  examined  upon  a  writ  of  error.     The 
evidence  is  not  spread  upon  the  record. 

3.  The  other  errors  alleged,  are  merely  formal.  They  go 
to  the  form  of  the  record,  and  do  not  touch  the  merits  of  the 
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new-VDrk,  case.     It  is  said,  that  there  is  no  judgment  upon  th^  record, 
**^y^Jf^*-     after  the  demurrer,  and  before  the  assignment  of  breaches. 
Smith       I'he  form  in  1  Saund.  58,  note  1 ,  gives  a  judgment  in  such 
V.  case ;  yet  the  entry  goes  on  immediately  to  say,  that  it  is  con- 

venient that  judgment  should  not  be  given,  but  should  be 
stayed  until  the  breaches  are  assigned  and  the  damages  assess- 
ed. The  record  before  us  is  more  consistent  and  rational.  It 
omits  the  entry  of  the  judgment,  and  declares  it  to  be  post- 
poned until,  &c.  This  is  agreeable  to  the  truth  and  history 
of  the  proceeding.  The  statute  does  not  mean,  that  the 
formal  entry  of  judgment  in  cases  of  demurrer,  or  by  confes- 
sion, or  nil  dicit,  is  requisite  before  the  entry  of  the  suggestion 
of  breaches.  A  previous  determination  upon  the  demurrer  is 
sufficient.  The  statute,  as  the  court  of  K.  B.  said  in  Ethersey 
V.  Jackson  (8  Term  Rep,  255^,  is  to  receive  a  liberal  and 
beneficial  construction ;  and  that  as  the  statute  enabled  the 
plaintiff  to  enter  a  suggestion  on  the  record,  even  after  judg- 
ment, a  fortiori  it  might  be  done  before. 

The  only  remaining  difficulty  is  as  to  the  form  of  the  final 
judgment.  It  would  seem  to  be  the  better  construction  of 
the  act,  that  the  assessment  is  only  to  regulate  the  sum  to  be 
levied  on  the  execution,  and  that  the  judgment  is  to  be  enter- 
ed as  if  there  had  been  no  assessment  of  damages ;  for  the 
statute  says,  the  judgment  is  to  be  entered  as  "^  heretofore.*^ 
The  judgment  would,  therefore,  be  for  the  penalty,  which  is 
the  debt  and  the  costs,  in  which  may  be  included  the  costs  of 
the  assessment  of  the  damages.     This  is  the  construction  given 

f  *  I16j  to  the  act  by  Serjeant  M'illiams.  (1  Saund.  53,  note  1.  *2 
Saund.  187,  notes  a,  b,  c.)  Independent  of  authority,  it 
would  appear  to  be  consistent  with  the  end  and  design  of  the 
statute,  that  the  judgment  should  be  pronounced  on  the  dama- 
ges assessed ;  for  the  plaintiff  is  bound  to  have  his  damages 
assessed,  and  to  put  that  assessment  upon  the  record  (4 
Johns.  Rep.  214),  and  he  cannot  recover  beyond  the  assess- 
ment. But  the  course  of  precedent  and  decision  is  according 
to  the  letter  of  the  statute,  and  ought  now  to  be  followed.  In 
the  present  case,  the  judgment  is,  as  usual,  for  the  debt  and 
costs,  but  it  is  also  for  the  27  dollars  and  16  cents,  assessed  by 
the  jury.  In  this  consists  the  gravamen.  The  case  of  Han- 
kin  V.  Broomhead  {3  Bos.  fy  Pull.  607),  is  very  much  in 
point,  to  prove  that  the  judgment  for  the  sum  assessed,  in  ad- 
dition to  the  judgment  for  the  original  debt,  is  erroneous ;  and 
Lord  Alvanley  approves  of  the  form  of  entry  suggested  by 
Serjeant  Williams.  We  are  therefore  under  the  necessity  of 
reversing  the  judgment  upon  the  assessment,  for  the  27  dol- 
lars and  16  cents ;  and  leaving  it  unim peached  as  to  the  debt 
and  costs,  including  the  costs  of  the  assessment.  The  judg- 
ment here  consisting  of  distinct  parts,  may  be  reversed  as  to 
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one  part  only.    (Str.  188,   2  Ld-  Raym.  893,  1534.)    The  NEW.york, 
judgment  of  reversal  must^  therefore,  be  entered  with  tnis  lim*  v,^j2^^J!!i^ 
itation ;  and  neither  party  will  be  entitled  to  costs  upon  the       colx 
writ  of  error.  ^Ji,^^ 


Cole  against  Wendel, 

THIS  was  an  action  of  assumpsit.  The  declaration  con-  -4.,byawriiicn 
tained  a  count  of  sixty  shares  of  stock  in  the  bank  of  *Hudson,  [  *  117  ] 
sold  and  deUvered  for  one  thousand  dollars ;  and  a  quantum  contract,  a- 
valebant  thereon.  There  was  also  a  count  on  a  written  con-  ^ve  of^B.% 
tract,  signed  by  the  defendant,  dated  July  28,  1809,  as  fol-  «hares  of  the 
lows :  "I  promise  hereby  to  take  from  Mr.  Peter  Coh,  sixty  ^"^^^ich^^io 
shares  of  the  stock  in  the  bank  of  Hudson,  if  legally  trans-  dollars  per 
ferred  to  me,  for  which  I  promise  to  deliver  him  his  note  of  paw^smatode" 
six  hundred  and  sixty-seven  dollars,  and  pay  the  balance,  in  live/B.  his  note 
cash,  on  said  stock ;  and  I  promise  to  pay  an  advance  of  ^^^d  pay  him 
five  per  cent,  when  received  by  me."  the  balance  in 

On  the  5th  of  September,  1807,  Cole  transferred  to  Wendel,  tT  piy^s  *^r 
on  the  books  of  the  Hudson  bank,  sixty  shares  of  stock,  on  cent,  advance, 
each  of  which  no  more  than  10  dollars  had  been  paid.     The  J^ountT^lTh 
defendant  was  not  present  at  the  transfer,  but  resided  in  the  share  being  so 
city  of  New- York.     A  receipt  was  given  by  the  attorney  of  e^ld^nie  ^w^ 
the  defendant  to  the  plaintiff,   as  follows:     "Received  of  held  admissible 
Peter  Cole  a  certificate  of  the  cashier  of  the  Hudson  bank,  J^nt^tS^^'^con! 
for  sixty  shares  of  stock,  subject  to  the  further  payment  of  tract,  or  whc- 
forty  dollars  on  each  share,  which  stock  is  certified  to  John  i!jS.  *^adva^ce 
G.  fVendel,  and  I  hold  the  same  subject  to  such  final  settle-  was'to  be  paid 
ment  as  Mr.  Cole  and  Mr.  Wendel  may  make.     December  ?"o^earsKJi 
28,  1809."     The  attorney  of  the  defendant,  when  he  gave  only,    or    on 
the  receipt  stated  that  he  took  the  certificate  as  collateral  S^^r^y*  ** 
security  only  for  the  note  of  Cole  to  Wendel  for  667  dollars, 
put  in  his  hands  for  collection.     The  plaintiff  offered  the  cer- 
tificate to  the  defendant,  if  he  would  allow  five  per  cent,  on 
the  full  amount  of  the  share ;  but  the  defendant  refused  to 
allow  the  five  per  cent,  on  more  than  the  ten  dollars  paid  in 
on  each  share ;  but  offered  to  give  up  the  certificate  and  re- 
assign the  stock,  on  payment  of  the  note.     The  plaintiff 
refused  to  accept  the  certificate  or  pay  the  note. 

A  witness  was  called  to  prove  that  when  the  written  agree- 

(a)  How  far  the  expressed  coruideratioti  of  a  written  contract  may  be  varied  by  parol 

5 roof,  see  Schermerhom  o.  Vanderfaeyden,  1  Johns.  Rep.  139.    ehephard  v.  Little,  14 
obns.  Rep.  210.    Bowcn  v.  Bell,  20  Johns.  Rep.  338.  Maigley  t\  Haner,  7  Johns.  Rep. 
34X      Spencer  v  Tilden,  5  Cowen,  144. 
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NE\v-YORK,  mont  was  signed  by  the  defendant,  the  defendant  agreed  to 
^'  allow  the  five  per  cent  on  the  whole  amount,  or  on  fifty  dol- 

lars Cor  each  share  ;  and  the  witness  who  drew  the  ^contract; 
was  requested  so  to  state  it.  This  evidence  was  objected  to, 
but  admitted  by  the  judge.     It  appeared  that  if  five  per  cent 

[  '^  118  1  ^^  allowed  on  the  sum  only  actually  paid  in  on  the  shares, 
there  would  be  nothing  due  to  the  plaintiif,  but  a  balance  due 
to  the  defendant.  The  judge  charged  the  jury  that  the  plain- 
tiff was  entitled  to  recover  for  his  stock,  and  that  five  per 
cent,  was  to  be  added  either  on  the  ten  dollars  paid  in,  or  oh 
the  nominal  amount  of  fiftydollars  for  each  share,  which  they 
must  determine  ;  and  the  jury  found  a  verdict  for  the  largest 
sum. 

The  defendant  moved  for  a  new  trial :  1.  Because  the  parol 
evidence  to  explain  the  written  contract  ought  not  to  have 
been  received. 

2.  For  the  misdirection  of  the  judge. 


E.  Williams,  for  the  defendant. 
Van  Buren,  contra. 


Spencer,  J.  delivered  the  opinion  of  the  court.  The  only 
question  presented  by  the  cas.e  is,  whether  it  was  competent 
to  the  plaintifl'  to  explain,  by  parol,  whether  the  five  per  cent. 
advanced  on  the  shares,  was  to  be  on  the  sum  then  actually 
paid  in  (which  was  ten  dollars  on  each  share),  or  on  the 
nominal  amount  of  the  shares.  The  terms  of  the  contract 
are  equivocal,  and  the  ambiguity  is  a  latent  one ;  as  such, 
and  on- the  strictest  principles,  the  circumstances  of  the  case 
may  be  proved  and  taken  into  consideration,  in  determining 
how  the  five  per  cent,  advance  was  to  be  calculated.  {Peake's 
Evid.  IV2.) 

There  is,  moreover,  intrinsic  evidence  that  the  five  per  cent. 
advance  was  to  be  calculated  on  the  nominal  amount  of  the 
shares.  The  plaintifi*  owed  the  defendant  six  hundred  and 
sixty- seven  dollars  on  a  note ;  the  defendant  agreed  to  accept 
sixty  shares,  pn  each  of  which  ten  dollars  had  been  paid,  to 
pay  an  advance  of  five  per  cent,  deUver  up  the  note,  and  pay 
[  *  1 19  ]  the  balance  in  cash  ;  but  if  the  five  per  cent,  was  to  *be  allow- 
ed on  the  ten  dollars  paid  on  each  share,  there  would  be  no 
balance  to  be  paid  by  the  defendant,  but  the  plaintiff  "would 
still  remain  in  debt.     It  is  evident,  therefore,  that  the  parties 
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contemplated  that   the  advance  should  be   on  the  nominal  new-york, 
amount  of  the  shares.  M^y^im. 

Motion  denied. 

(a)  The  dHficwlty  here,  as  in  many  other  cases,  consists  more  in  the  due  and  correct 
apphcatioB  of  principlefl  to  the  given  case,  than  in  ascertaining  and  defining  the  princi- 
ples themselves.  It  is  a  general  and  settled  distinction  running  through  all  the  cases 
on  this  subject^  that  extrinsic  evidence  cannot  be  received  to  contradict,  vary,  or  add  to, 
an  instrument  in  writing,  but  only  to  explain  and  elucidate  it,  and  this  only  in  the  case 
of  a  latent  ambiguity.  Pr«  Thompson,  Ch.  J.  delivering  tjie  opinion  of  the  court  in 
Jackson  v.  Sill,  II  Johns.  Rep.  Z15.  A  latent  ambiguity  is  such  as  arises  from  evi- 
dence dehors  the  instrument    ToU  v.  Hardy,  6  Cotpev,  J3d. 


Rogers  and  Lambert  against  Warner  and 

BOSTWICK. 

THIS  was  an  action  of  assumpsit.  At  the  trial,  the  plain-  a.  &  B.  ad- 
tiff  gave  in  evidence  the  following  writing,  signed  by  the  of^^redit^tlf^c' 
defendants  :  "  Messrs.  Rogers  fy  Lambert,  if  Elias  Warner  saying,*"  u  d\ 
and  X>.  W.  Bostwick,  our  sons,  wish  to  take  goods  of  you  on  ^^®^®^  ^?  ^*^« 

,.^  .„.    '  ,        -  '  ®  .         ^  goods    of    you 

credit,  we  are  wiUmg  to  lend  our  names  as  security  for  any  on  credit,  we 
amount  they  may  wish.  Canaan,  May  3,  1804."  After  the-^j;®^  our  nfmes 
delivery  of  this  letter  of  credit  to  the  plaintiffs,  the  persons  as  security  for 
in  whose  favor  it  was  written  took  goods  of  the  plaintiffs  ^^  ^jSj^^ifo* 
several  times,  on  credit,  for  which  they  paid,  from  time  to  3^*^^1804."  X? 
time,  and  for  which  no  notes  w^e  given.  In  December,  £*^^q^**^'^[ 
1805,  they  took  another  parcel  of  goods,  for  which  they  gave  several  times, 
their  note,  on  which  a  balance  remained  due  to  the  plaintiffs  ^®*:  ]*'**'<^^  ^ 
of  two  hundred  sixty-seven  dollars  and  ninety-four  cents.  A  !Ke.'i805,took 
v^dict  was  taken  for  the  plai^tifFs,  subject  to  the  opinion  of  J?*****®^f ^'^^^ 
the  court,  on  the  single  question,  whether  the  defendants  were  wedft^  ^  for 
liable  for  that  sum,  on  the  letter  of  credit.  Y"}^^^^  ^  s^I^ 

'  bts  note  to  C, 

which  was  not 
paid.      In     an 

JET.  Bleecker,  for  the  plaintiffs,  cited  Hutchinson  v.  Bell,  iT'c.  a'^^t 
(I  Taunton's  Bsp.  558.)  if-^  ^-  *'  ^J? 

letter  of  credit 
did  not  extend 

jC.  WUHamSf  contra  parcel  of  good$ 

delivered  to  D., 
and  that  A.  &, 
B.  were  not  Ha- 

*Per  Curiam.  The  true  construction  of  the  letter  of  [*120] 
credit  is,  that  it  is  to  be  confined  to  the  first  parcel  of  goods,  ^gfi^^^e  *"tim«* 
It  would  be  unjust  and  unreasonable  to  extend  it  to  an  indefi- 
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^  M^'^1811^'  ^^*®  credit  for  an  indefinite  time.  The  plaintiffs  did  not, 
^^^^^J^^^^,„^^  probably,  understand  it  so;  for  after  goods  had  been,  at 
Ten  ErcK  several  times,  taken  up  on  credit  and  paid  for,  they  took  a 
Vandebpokl.  ^^^^  ^^^  ^^^  ^^^  parcel,  which  was  above  a  year  and  a  half 
after  the  first  transaction.  This  is  a  very  different  case  from 
but  only  to  an  that  of  Hutchiuson  V.  Bell  (1  Taunion,  558,)  for  that  was  a 
!!ll!«?''l.  ^«I  case  of  a  fraudulent  representation,  and  the  defendant  there 

mount  for  one  i«i  i       i«it  t  •■•  -11        •  ▼▼ 

Ume.  was  held  to  be  hable  only  withm  a  reasonable  time.     Here 

the  letter  of  credit  was  given  in  good  faith.  It  must  have 
been  intended  as  an  introduction  for  their  sons  to  business 
and  credit.  The  natural  inference  is,  that  a  continuing  credit 
was  to  depend  on  the  future  conduct  of  the  sons.  The  letter 
gave  an  unUmited  credit  as  to  amount.  Here  it  was  explicit, 
but  was  silent  as  to  the  continuance  of  the  credit  to  future 
sales.  Expreasio  uniua  est  exclusio  alteriua.  Judgment 
ought  to  be  given  for  the  defendants. 


Judgment  for  the  defendants. 


Tev  Eyck  and  others  against  Vanderpoel. 

Where  i4., as  THIS  was  an  actiou  of  a^^ump^t^.  The  declaration  was 
*^"j^»'sirator  on  a  promissory  note,  made  by  the  defendant,  on  the  18th 
ed,  gave^^^a  May,  1809,  by  which  the  defendant,  "  as  administrator  of 
[*  121]  Peter  Bregau,  deceased,  promised  to  pay  the  *plaintiffs  sixty- 
promissory  note  one  dollars  and  seventy-two  cents,  for  value  received,  by  John 
he  "  promised  Bregttu  and  heirs,  on  demand,  with  lawful  interest  until  paid." 
^o  pay  c.  61  There  was  a  demurrer  to  the  declaration  and  joinder  in  de- 
cente^for^vaiue  murrcr,  which  was  submitted  to  the  court  without  argument. 

received  by  J5. 

on      demand'      P^^  CuHam,     The  declaration  does  not  state  a  considc/a- 
w>*!>     .jnjerest  tiou  for  the  promise.     The  defendant,  as  administrator,  prom- 
notc  ^was  held  iscs  to  pay  a  debt  in  the  right  of  others.     The  note  states, 
to  be  void  for  that  the  value  received  was  by  third  persons,  and  there  is  no 
Sderauo*  \a)'  Consideration  or  inducement  for  the  promise.     The   writing 
repels   any   presumption   of   consideration   from    the   words 
*^valii£  received,^'    because    it   admits    that    the   value   was 
received  by  "  John  Bregau  and  his  heirs,"  and  the  defend- 
ant signs  as  administrator.    The  case  of  Rann  v.  Hughes 
(7   Term  Rep.  350,  note.     7  Bro.  C.   C.  550,)  is  in  point 
Judgment  must  be  for  the  defendant. 

(a)  Ace.  Schoonmaker  v.  Roosa^  17  Johns.  Rep.  301. 
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Mills  and  another  against  Twist.  V";" 

TWI8T. 

THIS  was  an  action  of  assumpsit.  The  action  was  found-  where  ihe  wn. 
ed  on  a  written  contract,  to  the  execution  of  which  there  were  Jl^rittenconiract 
two   subscribing  witnesses,   who  were  the  sons  of  the  de-  were  the  sons 

4U.«r]»»4  of  the  defend- 

fendant.  ...  ,  ,   .        ant,wboexeca. 

At  the  trial,  at  the  Washington  circuit,  in  1809,  the  plain-  tedthe  contract, 
tiff  proved  that  the  defendant  lived  sixteen  miles  from  the  SS^th^^da^^bS- 
county  court-house  ;  that  one  of  the  witnesses  was  under  age,  fo/e  the  sitting 
and  lived  with  the  defendant,  and  the  other  worked  in  a  shop  ^nV^ed^^i^ihe 
at  a  short  distance  from  the  defendant's  house.  On  Monday^  defendant  for 
before  the  trial,  the  plaintiff  went  with  a  subpoena,  and  in-  £  ord^\Tj^iI^ 
quired  of  the  defendant  for  *his  two  sons,  the  witnesses,  and  [*  122  1 
the  defendant  said  they  had  gone,  a  few  days  before,  on  a  pcwui  them, and 
journey  to  the  westward,  and  he  did  not  know  when  they  J'^  ^a^ind^ 
would  return.  The  plaintiff  proved,  that  one  of  the  witnesses  that  ihoy  were 
was  seen  at  the  defendant's  house,  in  the  morning  of  the  day  SeyV^'s^was 
he  called,  or  during  the  evening  before;  and  an  officer  was  hcWnottobea 
employed  on  Tuesday,  the  next  day,  to  make  diligent  search  ^f  fo^'admH^ 
for  them,  in  order  to  serve  the  subpoena,  and  that  the  wit-  ting  other  testi- 
nesses  could  not  be  found.  The  plaintiffs,  who  resided  in  ^^^J  Jriting^ 
Connecticut,  then  offered  other  testimony  to  prove  the  con-  the  plaintiff  not 
tract;  and  also  offered  parol  evidence  of  the  agreement,  but  guffi"^nt  "dSf 
this  was  objected  to  by  the  defendant's  counsel,  and  rejected  gence  to  pro 
by  the  judge,  and  the  plaintiffs  were  nonsuited.  A  motion  neJ|es.1[a)  ^* 
was  made  to  set  aside  the  nonsuit,  which  was  submitted  to 
the  court  without  argument. 

Per  Curiam.  The  proof  that  the  witnesses  to  the  written 
contract  could  not  be  found,  was  too  loose  to  let  in  the  se- 
condary evidence  of  proof  of  their  hand-writing.  There  is 
no  case  that  has  relaxed  the  rule  to  this  length.  The  wit- 
nesses Uved  in  the  same  county,  and  the  party  never  attempt- 
ed to  subpoena  them  until  the  day  before  the  court.  All  the 
proof  that  the  party  kept  them  out  of  the  way  is,  that  he 
endeavoured  to  deceive  the  person  who  called,  by  falsely  * 
telling  him  they  had  gone  on  a  journey.  This  would  have 
been  a  sufficient  excuse  for  not  bringing  on  the  trial ;  and 
might,  perhaps,  have  been  ground  for  a  rule  of  this  court  to 
help  the  party,  if  the  same  deception  should  be  repeated. 
One  of  the  witnesses  did  not  live  with  his  father,  and  appears 
to  have  been  of  age,  and  not  under  his  control.  The  cases 
of  Cunliffe  v.  Left  on  (2  East.  183),  and  of  Crosby  v.  Percy 
(I  Taunt.  364),  are  the  strongest  m  favor  of  a  relaxation  of 

{a)  Vid,  Jackson  v,  Gager,  5  Cowcn,  383,    Jackson  v.  Cody,  9  Cowen,  140. 
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NEW-YCWK,  the  rule ;   and  they  do  not,  by  any  means,  reach  thi«  <iase. 
^JlJ^^;^^^^  The  party  is  bound  to  show  that  he  has  made  fair  and  diligent 
WiLLETT     inquiry,  and  cannot  procure  the  *witness.     Here  was  not 
Starr       ^^^^^Y  and  sufiicieiit  ditigeoce  used. 

The  attempt  to  prove  a  parol  contract  Uke  the  one  in  writ- 
I  *  223 1       i^S'  a^^  foiling  to  prove  the  latter,  was  contrary  to  the  settled 
rules  of  law,  and  the  motion  to  set  aside  the  nonsuit  must  be 
denied. 


Motion  denied. 


WiLLETT  against  Starr. 

Where  an  at-  THIS  was  an  actiou  of  assumpsit.  The  plwntiff's  de* 
(wm^wM  sied  naand  was  for  twenty-five  dollars  and  ninety-three  cents,  and 
in  Not^emher,  the  defendant,  who  is  an  attorney  of  this  court,  had  a  set-off 
d^ars  alld  ^  ^f  twenty  dollars  and  twenty-five  cents,  which  was  disputed 
cent«,  and  had  by  the  plaintiff. 

doiiarr^and  S  The  bill  was  filed  against  the  defendant  in  November  term, 
rents,  and  ihe  1809,  and  the  causc  was  tried  in  Rensselaer  county,  when 
Alfred's  doiiira  <^e  l^^y  found  a  verdict  for  the  plaintiff  for  five  dollars  and 

aiul  63  cents,  it   sixty-cight  CCUtS. 

the*  d^fendMt  '^^^  ^"ly  qucsticms  submitted  to  the  court  were,  whether 
was  entitled  to  either  and  which  party  was  entitled  to  costs,  and  whether  the 
bu^t°'^?hat^*'\he'  damages  recovered  might  not  be  set  off  against  so  much  of 
piaintifT  might  the  defendant's  costs  ? 

get  off  the  a- 
raount  he  had 
recovered      a- 

ifi^ecuJ^^""        ^^  Curiam.    This  suit  ought  to  have  been  brought  befwe 

a  justice  of  the  peace.     The  defendant  is  entitled  to  recover 

costs,  but  the  amount  of  the  plaintiff's  recovery  may  be  set 

off  against  so  much  of  the  defendant's  costs.     (See  6  Johns. 

«      Rep.  332.    Ad,  2Bth  sess.  c.  93,  s.  6.  (a) 


(a)  Infru,  S57.  Porter  v  Lawe.     WaUh  v.  Sackrider,  7  Johns.  R.  fi87.     Wood  v 
Gibson,!  Cw<n.597. 
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*Stow  against  Wadlkt, 

THIS  was  an  action  of  assumpsiif  on  a  promissory  note,  n  was  agreed 

•lated  17th  June,  1808,  by  which  the  defendant  promised  to  ^^"^^^^/^  ^ 

pay  the  plaintiff  one  hundred  and  eleven  dollars  and  fifty-  should  give  his 

three  cents,  in  one  year  from  the  date.  promissory 

It  appeared  that  the  plaintiff,  at  the  time  the  note  was  wiuin     sum^ 

given,  declared  to  the  defendant,  that  there  had  been  a  mis-  ^^^^^  ^-   ai- 

take   in  the   settlement   of  accounts   between   them,  about  to^\iiiJ][*for"a 

four  years  before,  of  eighty-four  dollars,  in  favor  of  the  de-  mistake  made 

fendant.     The  defendant  denied  that  there  had  been  any  ©faccomrtrCe- 

mistake ;  but  it  was  agreed  between  the  parties,  that  the  de-  j.weeii  ihem  a 

fendant  should  give  a  note  to  the  plaintiff  for  the  eighty-four  ffrre.  f>ut  whiwi 

dollars  and  interest,  which  should  be  lodged  in  the  hands  of  jj®**^®     ^^* 

A.  Ten  Eyck,  with  directions,  that  if  the  defendant  should,  and  ^  thaf  ihe 

within  sixty  days,  exhibit  to  Ten  Eyck  evidence  by  which  note  should  i>e 

he  should  think  the  defendant  ought  not  to  pay  the  note,  that  h^n^^g    of  c\, 

then  the  note  should  be  delivered  to  the  defendant,  otherwise  andifRwiihni 

it  was  to  belong  to  the  plaintiff.     The  defendant  accordingly  exhibit^'proor  Id 

made  the  note,  on  which  the  action  was  brought,  which  was  ^'v from  ^hirh 

placed  in  the  hands  of  Ten  Eyck,  with  the  agreement  of  the  s]  oSghuio^^ 

parties,  and  he  gave  notice  to  the  defendant  to  produce  the  pay  3»e 

evidence.     The  defendant,  within  the  sixty  days,  insisted  on  be^deiiU^rcd 
giving  parol  evidence,  which  Ten  Eyck  conceiving  himself  JB,  otherwise  it 

not  authorised  to  admit,  returned  the  papers  to  the  plaintiff,  to^lij  Jnd  ?? 

without  doing  any  thing  further  in  the  business.  insisted  on  pro- 

At  the  trial  of  the  cause,  at  the  circuit  in  Lewis  county,  p"oo"^  j^  ^''[^^ 
m  June,  1810,  the  jury,  under  the  direction  of  the  judge,  which  he  re- 
found  a  verdict  for  the  plaintiff,  for  one  hundred  and  twenty-  in^asuhaglkisi 
eight  dollars  and  fourteen  cents.  B.  on  the  none, 

*A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  .     [  *  125  ] 

trial,  which  was  submitted  to  the  court  without  argument.  the  ^defendant 

was  not  in  the 

defaalt,       and 

^  that  his  default, 

Per  Curiam.  The  case  shows  that  there  was  no  considera-  or  the  decision 
lion  for  the  note.  Ten  Eyck  decHned  to  act,  and  would  not  ^  ^^  ^^^^^^_ 
receive  the  parol  evidence  that  the  defendant  offered.  The  dition  prece- 
defendant  was  not  in  defauh,  and  his  default,  or  a  decision  udUy  ^d  bindl 
of  Ten  Eyck  against  him,  was  a  condition  precedent  to  the  mg  operation 
validity  and  binding  operation  of  the  note.  The  verdict  ought  ""^"^  '^'^'  ^^^ 
to  be  set  aside,  and  a  new  trial  awarded,  with  costs,  to  abide 
tlie  event 

(a)  Vid.  Taylor  v.  BtiUea,  6  Cowen,  624b 
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NEW-YORK, 

May,  1811. 

Van  Antwerp  against  Stewart, 

V. 

Stewart. 

THIS  was  an  action  of  dtbt  on  an  arbitration  bond.  Plea, 
ISaT  ^^^  wW-  ^^  ^ward.  Replication,  that  the  arbitrators  took  upon  them- 
iratbn  bond]  sclvcs  the  burden  of  the  award,  and  met  together,  and  were 
*^«  d^d*'^"***"'  willing  to  award,  but  the  defendant  delivered  a  countermand 
waJdJand  the  or  revocatiou  of  the  submission,  in  writing,  under  his  hand, 
pl^^nuffTepWed  dated  the  16th  September y  1607.     To  this  replication  there 

that  the  defend-  ,    ,       •'^  i  •    •    j  *^ 

ant  revoked  the  was  a  general  demurrer  and  joinder. 

submi$swn,&c.  fhc  objcctious  werc,  that  the  replication  did  not  state  that 
state  that  Ae  the -revocation  of  the  submission  was  under  seal ;  nor  was  it 
'^nd*r^taJMbe  ^^^^^  ^^  averred  that  the  arbitrators  did  not  make  an  award. 
repifcatlon  wag  The  demurrer  was  submitted  to  the  court  without  argument. 

held  bad.  faj 

Per  Curiam.  The  replication  is  bad  in  not  stating  that 
the  revocation  of  the  bond  of  submission  was  under  seal.  A 
parol  revocation  would  have  been  a  nullity.  There  are  no 
terms  of  art  used  in  the  replication,  which  import  that  the' 
f*126]  revocation  was  by  deed,  and  the  court  *cannot  intend  it. 
(l  Saund.  291.  Cabell  v.  Vaughan,  note  1,  and  the  authori- 
ties there  cited.)  The  replication  is  also  defective  in  not 
averring  a  breach  of  the  bond,  and  that  no  award  was  made 
by  reason  of  a  revocation,  or  that  an  award  was  made,  and 
that  the  defendant  refused  to  abide  by  it. 

Leave  is,  however,  given  to  the  plaintiff  to  amend  accord- 
ing to  his  prayer,  upon  payment  of  the  costs  of  the  demurrer, 
and  of  the  proceedings  subsequent. 

faJ  Vid.  Allen  v.  WaUon,  16  Johns.  R.  205.    FreU  v.  Frets,  1  Cowen,  333. 


Rattoon  and  another  against  Overacker,  Executor 

of  Craig. 

tTon  *  ^fnifl"  THIS  was  an  action  of  assumpsit.  The  declaration  was 
aTe^iltor  of  ou  a  promissory  note  made  by  Moses  Craig,  deceased,  and 
B.,  the  defend-  foj  oroods  sold  and  delivered,  and  for  the  use  and  occupation 

ant  pleaded  in      -.  |°     ,  '  ^ 

abatement  that  OI  land. 

tote^and  Ute^*      ^^^  defendant  pleaded  in  abatement  of  the  declaration,  be- 
ef ^admindstra^  cause  Craig  died  intestate,  on  the  21st  January,  1809,  and 
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after  his  death,  to  wit,  on  the  24th  November,  1809,  adminis-  NEW-york, 
tration,  &c.  was  granted  to  the  defendant  and  his  wife,  with-  yj^^^l^^^^ 
out  this,  that  the  defendant  is  or  ever  was  executor,  &c.  and     Rattoov 
that  he  is  ready  to  verify,  &c.  wherefore  he  prays  judgment  qteracker 
of  the  said  bill,  and  that  the  same  may  be  quashed,  &c. 

The  plaintiffs  replied,  that  previous  to  granting  the  letters  tion  were  after. 
of  administration,  &c.  the  defendant  became  executor,  &c.  J^*^*  5cfen? 
the  defendant  became  executor,  &c.  of  his  own  wrong,  &c. ;  ant,&c. 
that  is,  the  defendant,  previous  to  the  granting  of  administra-  ^  The  piai^^r 
tion,  &c.  took  possession  of  and  converted  to  his  own  use,  prevfous  to 
the  goods,  chattels,  and  credits  of  the  said  Mosea  Craig,  and  gJJ^J["^  ^^^Jj* 
sold  part  of  them,  and  discharged  debts,  thereby  making  nistration,  the 
♦himself  executor,  &c.  of  his  own  wrong ;  and  this  they  are  defendantmade 

,      ^  .y       p'  ° '  •'  himself  execu- 

ready  to  verify,  (fee.  F  *  127  1 

To  this  replication  there  was  a  special  demurrer.     The  tor  <u  son  tori, 
causes  of  demurrer  were,  that  the  replication  was  double ;  *J:  , 

f.  m  .  Ill**  On  demurrer, 

that  it  attempted  to  put  at  issue  several  and  distinct  matters ;  the  replication 
and  was  multifarious,  (fee.  ?^*f  i>e'd^to  be 

'  bad.    and    the 

declaration  was 
c^uashed.  Tak- 
inff  out  letters 

Per  Curiam,     The  plea  is  good,  and  the  replication  ill,  ©r  administra- 
because  the  taking  out  letters  of  administration  legalised  those  aU^^J^^^^nSh 
act?  which  were  tortious  at  the  time.     In  Vaughan  v.  Browne  w«re     before 
{Sir,  1106  and  328),  the  court  of  K.  B.  laid  down  this  doc-  ^^'^s^Vho^s 
trine,  that  though  a  person  who  is  sued,  as  executor  de  son  sued  as  execu- 
tort,  shall  not  defeat  the  suit,  by  taking  out  letters  of  admin-  {aUt  oTt  '^d' 
istration  pending  the  suit,  because  the  suit  was  well  com-  ministration 
menced;  yet  that  such  an  administration  will  legitimate  all  suuf"iiouffh^^ 
intermediate  acts  ab  initio,  and  justify  a  retainer.     This  case  will'  not  defeat 
is  very  fully  reported  in  And.  328;  and  Lord  Kenyon,  in  w;^tcii'^tm. 
Curtis  V.  Vernon  (3  Term  Rep.  587),  cites  this  decision  as  menced,  ;ret  it 
good  law.     It  must,  therefore,  be  considered  as  overruling  the  ^timfdiate"^* 
more  ancient  decisions,  which  declared,  that  though  an  execu-  acts  ab  initio, 
tor  de  son  tort  did  afterwards  take  out  letters  of  administra-  retlinirf  o^;  * 
tion,  yet  it  was  still  in  the  election  of  the  creditor  to  charge 
him  as  executor  or  administrator.     The  case  in  Strange  and 
Andrews  cannot  be  reconciled,  upon  principle,  with  the  former 
doctrine ;  and  as  that  case  was  three  times  argued,  and  very 
solemnly  decided,  upon  demurrer,  it  ought  to  prevail.     It  is 
the  more  reasonable  rule;  for,  as  the  court  observed,  **It 
would  be  very  hard  to  lay  it  down,  that  if  a  man  who  sues  for 
administration  is  opposed,  and  the  cause  runs  out  into  any 
length,  that  the  dLCting  pendente  lite  should  be  construed  such 
a  wrongful  executorship,  as  can  never  be  purged  so  as  to  give 

faj  But  a  person  intermeddling  with  the  estate  of  a  decedent  is  liable,  if  he  acts 
withottt  authority,  to  be  charged  as  executor  de  son  tort,  although  he  has  taken  out 
letters  of  administration  in  a  neighboring  state.    Campbell  ».  Tousey ,  7  Cowen,  64. 
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N£W.TORK,  him  the  benefit  of  retaining."     And  if  the  letters  of  adminit- 

^^J^Jj^Jf^^  tration  will  purge  the  tort,  so  as  to  justify  a  retainer,  there  b 

jAcxsoir      no  reason  why  it  should  not  cure  the  act  altogether,  by  a 

V-         retrospective  ^'effect.     It  does  no  possible  injury  to  the  cre- 

ooLEY.      di^Qj     ipjjQ  declaration  must,  therefore,  be  quashed. 
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Jacksox,  ex  dem,  Ross,  Wilson,  and  others,  against 

COOLEY, 

f'"  ^  tme^      THIS  was  an  action  of  ejectment     The  cause  was  tried 
Sie  ieMow^"of  at  the  Essex  circuit,  before  Mr.  Justice  Van  Nese,  the  15th 

ihe  plainiiff  re-  Jcmuarjf,  1811. 

Tand, and  ciaJm^  The  plaintiff  produced  in  evidence  a  patent  for  2,000  acres 
ed  to  be  heirs  of  of  land,  in  Boquett,  from  the  king  of  Great  Britain,  dated 
dietTseSLTof  l^th  April,  1765,  to  James  Boss,  and  an  exemplification  of 
the  land  in  a  deed  for  the  same  land  from  Ross  to  JVUliam  fVUson  and 
winw^'**  here  «^^^*»  Goodrich,  in  fee,  dated  10th  August,  1765;  recorded 
deposed  that  he  in  the  Secretary's  office.  The  deposition  of  Cary  Ludlow,  of 
ces^tof,andhad  ^^6  City  of  New-York,  taken  by  consent  of  the  parties,  was 
ct»ajs«  of  th«  also  read  in  evidence.  He  testified,  that  about  thirty  years 
^at,  Md'cOT-  agOj  he  knew  William  Wilson,  who  then  resided  in  New- 
respinded  with  xork,  and  rcmovcd  to  England,  prior  to  the  year  1783,  where 
hifdealh,  ^th  he  died,  as  the  witness  understood,  between  the  year  17S8 
the  lessor', who  and  1795;  that  he  was  not  married;  that  the  witness  never 
*r"\o™act^°for  heard  that  he  left  any  children,  nor  any  brother  or  sister, 
him,  as  heir  and  ncphcw  or  niccc,  cxccpt  his  nephcw  John  Wiison,  one  of  the 
aTi  hls'infomi^  Icssors,  who  claimed  to  be  heir  at  law  and  devisee  of  William 
ation  was  also  Wilson.  The  witness  was  tho  agent  of  WiUiam  Wilson,  in 
persons  ^^IT-  ^is  life-time, 'and  superintended  his  lands,  particularly  those 
ouaiiited  with  in  tRc  patent  to  Ross,  and  corresponded  with  him ;  and  after 
the  iIss""orf 5  k  ^^c  dcccase  of  miliam  Wilson,  John  Wilson  sent  a  power  of 
[  *  129  y  attorney,  in  which  he  *styles  himself  the  heir  at  law  and  de- 
was  held  that  visee  of  William  Wilson,  to  the  witness,  which  was  dated  the 
dint'l^denc^;  ^^th  November,  1798.  The  witness  had  corresponded  with 
prima  facie,  oi  John  WUson,  and  bad  alwaysr  understood  frcwn  persons  ac- 
Kilslip!  to  go  qnainted  with  the  family,  that  he  was  the  heir  at  law  and 
to  the  ju'ry.  devisec  of  his  uncl&  WiUiam  Wiison,  who  claimed  one  undi- 
de^Tis^suffil  ^l<i^^  moiety  of  the  land  patented  to  Boss,  and  John  Good- 
cicnt  to  prove  rich  the  Other  moiety.  The  witness  was  the  agent  of  Good- 
*^he^ackiiow^  ^*^*»  ^^  ^^^  lifc-timc,  and  was,  afterwards,  empowered  to  act 

ledgment  of  a 
deed  from  per- 
sons describing       (a)  Vid.  Jackson  v.  Browtief,  IS  Johns.  R.  37.    Jackson  v.  King,  6  Cowco,  237 
themselves    as  David  v.  Wood,  1- Wheal  6. 
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as  agent  of  the  children  and  co-heiresses  of  Goodrich^  who  are  new-york, 
also  lessors  of  the  plaintiff.     The  information  of  the  witness  ^^^^i^jfi^ 
was  derived  from  the  several  powers  of  attorney  he  had  re-      jackson 
ceived,  during  a  correspondence  with  the  parties,  and  from  ▼• 

conversations  with  Goldsbarough  Banyar  and  Samuel  Corpy        **^'''^ 
and  others,  acquainted  ivith  the  families  of  WUson  ^nd  Good-  bcirg^  taken  at. 
rich,  but  he  had  never  seen  Joseph  Wilson,  or  the  children  c?'d»ng  to  the 
of  Goodrich,  M  of  whom  resided  in  England.  tTl^TMorl 

A  witness  for  the  defendant  testified,  that  five  or  six  years  ^itj*^^''  .^^ 
before,  a  Mr.  Kempthorne  came  to  view  the  ^premises,  who  a  circTm"a^ice 
said,  that  he  was  the  grandson  of  John  Goodrich,  and  that  of  vvcigiu    n 
there  were  sixteen  or  eighteen  heirs  of  Goodrich  who  claimed  ^digrcl  faj"* 
half  of  the  patent,  and  several  sisters  belonging  to  the  family. 
There  was  also  some  evidence  on  the  part  of  the  defendant, 
relative  to  an  adverse  possession  of  the  tenants,  which  it  is 
unnecessary  to  state. 

It  appeared  that  Mr.  Ludlow  had  paid  the  taxes  in  1786 
and  1787,  and  directed  the  tenants  to  pay  the  taxes  on  the 
land  in  their  possession.  The  jury,  under  the  direction  of  the 
judge,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  submitted  to  the  court,  without  argument. 

Thohpson,  J.  delivered  the  opinion  of  the  court.  The 
lessors  of  the  plaintiff  claim  title  to  the  premises  in  *question,  [  *  1  iU  J 
as  heirs  at  law  of  William  Wilson  and  John  Goodrich,  de- 
ceased. A  regular  title  from  the  government  having  been 
shown  in  their  ancestors,  the  only  question  upon  the  trial  was, 
whether  the  evidence  warranted  the  jury  in  finding  that  the 
lessors  were  the  heirs  of  Wilson  and  Goodrich.  No  objec- 
tion was  made  to  the  competency  of  the  evidence.  It  was, 
therefore,  a  question  altogether  for  the  jury.  Cary  Ludlow 
testified  that  he  was  well  acquainted  with  William  Wilson^ 
when  he  resided  in  New- York;  that  he  removed  from  this 
country  to  England  prior  to  the  year  1783 ;  that  he  was  his 
agent  here,  and  superintended  his  lands ;  that  he  died,  as  he 
has  always  understood,  some  time  between  the  years  1788 
and  1795 ;  leaving  no  children,  or  brother  or  sister,  and  that 
John  Wilson  was  his  only  nephew  and  heir  at  law ;  that  after 
the  death  of  William  Wilson,  he  acted  as  the  agent  of  John 
Wilson,  in  relation  to  the  lands  in  question,  by  virtue  of  a 
power  of  attorney  from  him,  bearing  date  the  18th  oi  Novem^ 
ber,  1795,  wherein  he  is  styled  the  heir  at  law  of  William  ^ 
Wilson;  jthat  he  has  corresponded  with  John  Wilson,  and 
hoA  always  understood,  from  the  acquaintances  of  the  family, 
and  the  people  who  claimed  an  interest  in  these  lands  under 
the  patent  to  Ross,  that  John  Wilson  was  both  devisee  and 

(aj  Vid.  Jackson  v.  King^,  ul  supra.    Jackson  v,  Russell,  4  Wendell,  643. 
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NEW-YcnuL,  heir  at  law  to  WUUam  TRCtofi^  who  claused  an  unijUvided 
*^>  ^^'  ^  moiety  of  the  lands  granted  to  Ro9i9y  and  ihat  John  Good 
rich  claimed  the  other  moiety.  The  testimony  of  Ludlow^ 
showing  that  the  other  lesaovs  of  the  pkontifT  were  the  heir» 
at  law  i^Jfohn  Gvoirii^,  was  substantially  the  same.  In  ad^ 
dition  to  which,  a  dc^  from  them  to  Ezra  CoaUf  smother 
lessor,  was  produced*  wherein  they  are  described  as  sucji 
heirs.  This  deed  was  duly  acknowledged  before  the  nuiyor 
of  London^  agreeably  to  the  statute  o^  this  state.  Mr.  Xcud- 
laiv  further  stated,  that  his  information  was  derived- from  the 

I  *  131  ]  several  powers  of  attorney  he  received  and  *correspondence 
with  the  parties,  and  conversations  with  Gfddsborough  Batir 
yary  Samuel  Corp,  and  other  acquaintances  of  the  familbs 
of  fVilson  and  Goodrich. 

This  testimony  was  sufficient,  prima  facie,  to  be  submitted 
to  the  jury.  Had  there  been  any  evidence,  on  the  part  of  the 
defendant,  casting  any  doubt  or  suspicion  on  the  subject,  the 
sufficiency  of  the  evidence  might  be  somewhat  questionable* 
Testimony,  as  to  pedigree,  is  not  to  be  tested  by  the  ordinary 
rules  of  evidence.  The  subject  necessarily  requires  a  relaxa? 
tion  of  those  rules  ;  and.it  is,  of  course,  always  treated  as  an 
excepted  case.  Hearsay  evidence,  or  any  thing  which  shows 
a  general  reputation,  is  admissible  to  establish  a  pedigree. 
{Peak,  Evid.  9.)  The  declarations  of  persons,  who  from  their 
situation  were  likely  to  know,  are  competent  evidence.  Lord 
Mansfield  (Goodright  v.  Moes,  Cowp.  591),  says,  tradition 
is  sufficient  in  point  of  pedigree.  Circumstancea  may  be 
proved ;  such  as  an  entry  in  a  family  bible ;  an  inscription,  on 
a  tombstone ;  a  pedigree  hung  up  in  a  family  mansion ;  which 
are  all  good  evidence.  In  this  case,  also,  the  recUaU  in 
deeds,  the  finding  of  a  special  verdict  between  other  parties^ 
sJating  a  pedigree  CBuikry  233^,  a  bill  in  Chancery  by  an 
ancestor  (7  2'erm  Aep.  3,  note),  though  not  admissible  in 
other  cases,  are  competent  to  prove  a  fimuly  pedigrea  The 
declarations  of  the  members  of  a  femily,  and  of  others  living 
in  habits  of  intimacy  witli  them,  are  saKl,  by  Lord  Kmymk, 
to  be  received  as  evidence  of  pedigree  {Term  Rep.  783)  ; 
and  he  does  not  confine  it  to  the  declamtions  of  deceased  perr 
jons  only.  The  acknowledgment  of  the  deed  to  Coats,  by 
the  heirs  of  Goodrich,  before  the  mayor  of  London,  is  a  frict 
oi  some  importance  in  proof  of  pedigree.  Our  statute  re- 
quires that  the  officer  taking  the.  acknowledgment  should 
know,  or  have  aatis&ctory  evidence,  that  the  grantora.  at^iAs 
persons  described,  therein,  and  ivho  executed  the  deed.  The 
graniors  being  described  as  such  heirs,  their  identity  must 

[•132]  have  been  known  to  the  *mayor,  or  proof  thereof  given  to 
him.  And  this,  though  ex  parte,  is  entitled  to  as  much,  if 
not  more  weight,  than  many  circumstances  we  find  in  the 
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books  which  have  been  received  as  evidence  of  pedigree.  The  NEW-YCMIK, 
books  furnish  us  with  no  definite  or  precise  rule  on  the  subject.  /^'^^^ 
Almost  any  circumstances,  which  are  calculated  to  show,  a 
general  reputation,  and  afford  reasonable  grounds  of  belief^ 
are  received  as  evidence  of  pedigree ;  and  I  cannot  say  that 
the  testimony  given  to  the  jury,  in  this  case,  was  not  sufficient 
to  warrant  the  verdict,  in  finding  that  the  lessors  of  the  plain- 
tiff were  the  heirs  at  law  of  ^t^onand  Ooodfichy  especially 
as  it  was  in  proof,  that  the  defendant  does  not  pretend  to 
claim  the  title  to  the  premises,  or  any  thing  more  than  th« 
mere  naked  possession. 

-  The  opinion  of  the  court,  accordingly,  is,  that  the  motion 
for  a  new  trial  must  be  denied. 


Spenceh,  J.  (dissenting).  On  the  trial  of  this  cause,  a* 
title  to  the  premises  in  question  was  shown  in  Williani  Wit" 
son  and  John  Goodrich,  each  a  moiety,  both  of  whom  are 
dead ;  and  it  became  necessary  to  prove  that  John  fVilson 
wtks  the  heir  at  law  of  William  Wilson,  and  that  Margaret 
Choodrich  and  others  were  co-heiresses  of  John  Goodrich. 

The  only  proof  of  the  pedigrees  of  those  claiming  to  be 
the  heirs  of  William  Wilson  and  John  Goodrich,  was  the 
deposition  of  Cary  Ludlow.  He  states,  that  WUUam  Wilson 
died  in  England,  as  he  has  always  understood,  between  the 
years  1788  and  1795,  leaving  John  WUson,  his  nephew,  heir  * 

at  law ;  that  he  (Ludlow)  was  the  agent  of  William  Wilson 
during  his  life,  and  superintended  his  lands,  particularly  those 
in  question;  that  he  corresponded  with  Willittm  Wilson,  and 
after  hiife  decease  John  Wilson  empowered  him  to  act  as  his 
agent  on  the  premises.  The  power  is  dated  18th  November, 
1195,  and  in  it  John  Wilson  is  styled  the  heir  at  law  and  de- 
visee of  William  ^WUson;  that  he  hml  corresponded  with  [•1331 
J(A,n  t¥Uson,  and  has  always  understood  fiT>m  all  the  ac- 
quaintances of  the  fiimily,  and  the  people  who  claimed  an 
interest  'm  said  lands,  under  the  patent  to  Ross,  that  John 
Wilson  was  both  devisee^nd  heir  at  law  of  WilHam  Wilson, 
since  John  succeeded  to  the  estate ;  that  he  was  the  agent  of 
John  Goodrich  in  his  Irfe-time,  and  after  his  death  he  was 
empowered  to  act  as  the  ageiit  of  the  children  and  co-heiresses 
of/.  Goodrich,  who  are  the- lessors  of  the  plaintiff;  that  he 
never  heard  that  W.  Wilson  left  any  children,  or  brother  or 
sister,  or  any  other  nephew  or  niece  than  J(An  Wilson;  that 
this  information  was  deriv>6d  from  the  several  powers  of  attor- 
ney he  received,  from  correspondence  with  the  parties,  and 
conversations  with  Goldshorough  Bcmyar,  Sanmd  Corp,  and 
other  acquainidnces  of  iiie  families  of  Wilson  and  Goodrich; 
that  he  had  atWays  paid  the  taxes  on  the  land  h^  knew  was 
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NEW-yoRK,  improved.     A  deed  from  Margaret  Goodrich  and  others  to 
^^^^^yj^^i^  Ezra  Coats,  jun.  dated  2d  September,  1807,  was  then  offere^d 
JACKS05      in  evidence,  and  was  objected  to  on  the  ground  that  the  heir- 
^-  ship  of  the  grantors  was  not  sufficiently  proved,  though  it  was 

ooLxy.      admitted  that  John  Goodrich  was  dead.     The  deed  was  ad- 
mitted. 

The  defendant's  counsel  raised  several  other  objections,  aH 
of  which  I  consider  so  clearly  untenable,  as  not  to  require. an 
opinion  on  them  ;  the  only  objection  I  shall  examine,  is  this  : 
whether  the  evidence  of  Mr.  Ludlow  made  out,  legally,  the 
facts,  that  John  Wilson  was  the  heir  of  William  Wilson,  and 
that  Margaret  Goodrich  and  the  other  grantors  in  the  deed 
to  Coats,  were  the  heirs  of  John  Goodrich, 

I  had,  at  first,  supposed  that  there  was  fuller  proof  in  favor 
of  John  Wilson's  claim  to  be  heir  of  William  Wilson,  than 
with  respect  to  those  alleging  themselves  to  be  heirs  of  John 
Goodrich,  but  I  am  satisfied  they  stand  on  the  same  footing: 
As  a  general  rule  of  law,  all  material  facts  are  to  be  proVied 
[  *  134  ]       by  persons  having  personal  knowledge  of  the  *facts  to  which' 
they  depose  ;  for  evidence  signifies  that  which  demonstrates 
the  truth  of  the  point  in  issue.     There  are  several  exceptions 
to  the  rule,  growing  out  of  the  particular  circumstances  of  the 
cases ;  and  in  questions  of  pedigree,  prescriptive  custom,  oi 
character,  hearsay  evidence  will  be  admitted,  for  the  reason 
that,  in  these  instances,  (and  some  others  might  be  added),  the 
*  facts  to  be  proved  are,  in  their  very  nature,  not  susceptible  of 

positive  proof;  but  whilst  the  general  rule  of  law  is  rdaxed'to 
the  necessity  of  particular  cases,  care  should  be  taken  not  to 
go  beyond  that  necessity,  and  admit  the  most  vague  hearsays. 
The  testimony  of  Mr.  Ludlow  goes  to  show,  first,  that  be 
was  th^  agent  of  William  Wilson  and  John  Goodrich,  in 
their  life-times  ;  second,  their  deaths ;  third,  powers  of  attor- 
ney from  John  Wilson,  the  supposed  nephew  of  TVilliam 
Wilson,  and  fi-om  the  children  and  co-heiresses  of  John  Good- 
rich ;  fourth,  that  he  paid  taxes  on  the  improved  lands  in 
behalf  of  his  constituents ;  and  fifth,  information  derived  as 
well  from  the  powers  of  attorney,  and  correspondence  with 
the  parties,  as  from  conversation  with  Messrs.  jBanj^ftr  and 
Corp,  and  other  acquaintances  of  the  families  of  Wilson  and 
Goodrich,  that  they  are  respectively  heirs  of  Wilson  and 
Goodrich,  * 

To  the  two  first  facts  there  can  be  no  objection.  Mr.  Lud- 
low^s  testimony  was  competent  to  prove  them.  The  other 
facts  do  not  establish,  even  prima  facie,  the  fact  of  heirship. 
The  powers  of  attorney  and  correspondence,  were  acts  done 
by  the  persons  asserting  themselves  to  be  heirs ;  and  upon  no 
principle  can  such  acts  be  evidence  in  their  favor,  to  estab- 
lish the  facts  they  set  up.  A  correspondence  with  a  person 
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abroad  may  enable  his  correspondent  here  to  testify  to  his  *^EW-york, 
handwriting;  and  the  writing  thus  proved  may  be  used  ^^^J^J^fJ^iJ^ 
against  the  foreign  correspondent ;  but  he  cannot  create  evi- 
dence for  himself.  *The  correspondence  and  powers  of  attor- 
ney might  be  evidence  against  the  persons  asserting  themselves 
to  be  heirs;  but  it  would  be  overthrowing  every  rulQ  of  I  135  J 
evidence  to  admit  them  as  evidence  for  them,  (5  Term  Rep. 
121).  The  circumstance  that  they  live  abroaa  cannot  alter 
the  effect  of  their  acts.  If  a  power  of  attorney  and  letters 
would  -be  evidence  of  the  heirship  in  this  case,  then  such  acts 
would  equally  be  evidence,  if  the  parties  resided  here. 

The  payment  of  taxes  is  thrown  in  as  a  make-weight.  It 
cannot  be  considered  as  any  evidence  whatever  of  ownership. 
Taxes  are  frequently  imposed  without  any  designation  of  the 
owner ;  and  if  payment  of  them  was  to  be  regarded  as  evi- 
dence of  title,  no  man  would  be  secure. 

It  comes  then  to  this :  is  the  information  of  Messrs.  Ban- 
yar  and  Corp^  and  other  acquaintances  of  the  famiUes,  that 
kind  of  hearsay,  in  the  case  of  pedigree,  which  the  law  re- 
quires ?     I  think  it  clearly  is  not. 

It  is  not  shown  in  the  case,  where  Messrs.  Banyar  nxid  Corp, 
and  the  other  acquaintances  of  the  families.,  reside,  or  whether 
they  are  living  oi*  dead.  If  they  reside  within  the  jurisdiction 
of  the  court,  then  it  follows,  that  instead  of  our  having  their 
knowledge  of  the  famihes,  we  have  the  intelUgence  at  second 
hand,  l^eake,  (in  his  Treaties  on  Evidence^  page  11),  after 
speaking  of  hearsay  evidence,  in  cases  of  pedigree,  prescrip- 
tion,, and  custom,  says,  "In  thes^  cases,  therefore,  the  law 
departs  from  its  genersil  rule,  and  receives  evidence  of  the 
declarations  of  deceased  persons,  who  from  their  situation 
were  likely  to  know  the  facts,  and  also  the  general  reputation 
of  the  place,  or  family  most  interested  to  preserve  in  memory 
the  circumstances  attending  it ;  any  thing  which  shows  such 
reputation  is,  on  a  question  of  this  sort,  received  in  evidence, 
though  oftentimes  wholly  inadmissible  in  other  cases."  Again, 
(p.  12),  "  So  to  prove  the  state  of  a  family,  as  who  a  man  mar- 
ried, what  children  he  had,  that  A,  died  abroad,  &c.  declara- 
tions of  *deceased  persons,  who  from  their  situation  were  [  *  ^36] 
likely  to  know,  and  the  general  belief  of  the  family,  are  suffi- 
cient." And,  (p.  13),  he  illustrates  the  distinction  between 
hearsay  evidence  of  mere  facts,  and  of  general  reputation, 
between  the  proof  in  cases  of  pedigree,  and  cases  of  custom 
and  prescription.     (1  BuU.  N.  F.  294,  295.) 

Had  Mr.  Ludlow  been  acquainted  in  the  families  of  Wilson 
and  Goodrich,  and  from  that  been  likely  to  know  the  relation 
which  these  persons  bore  to  Wilsonand  Goodrich,  his  testimony 
would  have  been  competent ;  but  it  is  derived  from  others, 
none  of  whom  appear  to  be  dead,  and  all  of  whom,  for  aught  that 
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^n^.TOSK,  appears,  may  be  amenable  to  our  process.  Such  testimoti] 
,^^j2;^^fj^  never  was  admitted  to  be  sufficient ;  and  though  to  admit  it  ia 
this  case  might  probably  relieve  the  party  from  expense  and 
trouUe,  and  promote  justice,  I  confess  I  am  unwilling  to  break 
in  upon  the  established  rules  of  evidence,  and  put  every  thing 
a  Boat 

It  appears  to  me,  therefore,  that  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit. 


Motion  denied. 


[  *  137  ]      *  Jackson,  ex.  denu  Humphrey  and  others,  ogaimt 

Given  and  others. 

tent  w^^u  THIS  was  an  action  of  ejectment,  to  recover  the  possession 
ed  for  a  miiiia-  of  lot  No.  30,  in  the  town  of  Dryden,  in  Cayuga  county. 
wbo'bld^bccn'a  The  cause  was  tried  before  Mr.  Chief  Justice  Kenty  at  the 
soldier  in  the  Cayuga  circuit,  the  12th  June,  1810. 

*^terf  Ste/M ;  'I^he  plaintiff  read  in  evidence  letters  patent  from  the  people 
and  who,  in  of  the  State,  dated  July  8,  1790,  granting  the  lot  in  question 
Md'  c^veyed  ^^  Alexander  Umphrey,  one  of  the  lessors,  &c.  for  his  servi- 
it  to  B.  c.y  in  CCS  as  a  soldier  in  the  army,  &c. ;  a  deed  from  the  patentee, 
fhe  skme^'K  ^^  ^PP^'^  Canada,  dated  5th  February,  1795,  for  the  conside- 
a  person,  pre-  ration  of  two  hundred  dollars,  to  Sctmuel  Umphrey,  which 
the  orifinai  pa^  ^^^  proved  and  recorded  in  the  office  of  the  clerk  of  Cayuga^ 
tentee,      and  on  the  4th  February,  1807. 

«ecS  a  T*^^  defendants  produced  a  deed,  dated  28th  June,  1793, 
deed  for  the  lot  which  had  been  duly  deposited  in  the   clerk's  office,  from 

toC,  whoaf-  . 

terwards    con- 
veyed it  to  D.,  who  sold  it  to  various  persons,  who  took  possession  under  him.    In  Atiff,  1804,  i4.,  th^ 
real  patentee,  executed  another  deed  ior  the  same  lot  to  W,,  which  was  first  recorder ',  aad  In  1806 
D.  purchased  the  title  of  W^  and  took  a  deed  from  him,  which  was  also  recorded. 

In  an  action  of  ejectment  broacht  by  B.  against  the  persons  in  possession  under  D,  It  was  held 
that  when  W,  purchased  of  A,/m  1604,  the  Iwna  was  held  adversely  under  a  vmd  title  j  but  as  X7.  af 
terwards  conveyed  it  to  !>.,  who  sold  it  to  various  persons,  who  took  possession  under  him.    In  Aug, 
1804,  ^.,  the  real  patentee^  executed  another  deed  for  the  same  lot  to  Ir .,  which  was  first  recorded )  aad 
in  1806  A  purchased  the  title  of  W.  and  took  a  deed  from  him,  which  was  also  recorded. 

In  an  action  of  eiJecUnent  brought  by  B.  against  the  persons  in  possession  under  D.  it  was  held,  that 
when  IF.  purchased  ofA»,  in  1804,  the  land  was  held  adversely  under  a  void  title ;  but  as  D.  aAerwaitis 
purebasedf  the  title  of  TV.,  derived  fi-om  the  real  patentee,  for  the  benefit  of  those  in  possession,  B.  could 
not  set  up  that  tuherte  possession,  to  defeat  the  purchase  by  W. ;  and  that  the  persons  holding  under  Z>. 
had  a  nghi  to  protect  themselves  oy  the  title  of  H^.  equally  as  if  they  had  purchased  it  of  W,  (a) 

The  deed  from  the  patentee  to  W,,  being  first  recorded,  w&s  entitled  to  a  preference,  under  ibe  stat- 
ute, there  being  np  satisfactory  proof  of  ad.  actual  or  implied  notice  to  W.  of  the  prior  deed  to  B. 

To  defeat  the  prior  registry  of  the  second  deed,  there  must  be  fraud  or  undoubted  notice. 

If  one  afiected  with  notice,  conveys  to  another  without  notice,  the  latter  is  as  much  pr oiecied,  as  if  ao 
notice  hail  ever  existed,  {b) 

(a)  A  person  In  possession  of  land  claiming  title,  may  always  purchase  in  an  outstanding 
title  tt>  protect  that  poesesston*  Juekgon^,  SmUk,  13  Johns,  B,  406.  Jucksen  v.  Hmringtm,  9 
Coioen,  86 ;  aB4  a  defen(lant  in  possession  without  claim  or  color  of  title,  may,  it  seems,  de- 
stroy a  plaintiff's  right  to  recover  by  shewing  title  oat  of  the  lessor  of  the  phuatiff.  Stkouher 
Y.  Jackiomy  3  fVetuUU,  14,  (reversinK  the  Judgment  ia  7  Cowen,  187.)  Jackson  v.  Rowland ^  6 
WendeU,  600.    Lorn  v.  Simms.     See  9  Wheat,  515. 

(b)  TliB  fdtovibg  are  the  principal  cases  on  the  suUect  of  notice.  Jatkson  v.  S&a>y|9 
Johiu,  R,  163.  Jackson  v.  BwrgoU,  10  Johns,  R,  457.  Jatkson  v.  Elsion,  111  Johns,  R.  493 
James  v.  Morep,  2  Cbieeii,  346.  Jackson  v.  mnslow,  9  Cowtn^  13.  Jaeksn  v.  Pags^  4  frsndsUt 
585      TuttU  V.  Jackson,  6  fTendcU,  213 
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Ahstander  Humphny  to  'Hmothy  Benedict ;  and  Fredenck  NEW-YOltK, 
Knox,  a  witness,  testified,  that  he  saw  the  deed  executed  by  ^^JJj^jSiJl 
the  grantor,  who  called  hitnmlf  Alexander  HmnphreyyBt Fair- 
field, in  the  state  of  Connecticut,  and  who  said  he  bad  been 
a  Serjeant  in  the  army.  He  appeared  to  be  about  45  years  of 
age,  and  said  he  was  a  native  of  Fairfield ;  but  the  witneas 
never  saw  him  before  nor  since  that  time. 

*A  deed  was  produced  from  Timothy  Benedict  to  Jomah      [  *  138  ] 
Masters,  dated  16th  July,  1793,  for  the  lot  in  question. 

A  witness  for  the  plaintiff  testified,  that  he  knew  Alexander 
Umphrey  more  than  forty  years  ago ;  he  resided  in  Wallkilf, 
in  Ulster  county,  and  enlisted  in  the  army  during  the  last 
wttr,  and  thfe  witness  heatd  that  he  was  a  serjeant.  After  thte 
war,  he  returned  to  Wallkill,  where  he  resided  about  a  year, 
and  then  removed  into  fVashington  county,  Trom  whence  he 
went  to  Canada.  The  witness  knew  him  well,  and  that  he  al-^ 
ways  wrote  his  name  Alexander  Umphrey,  not  Humphrey,  and^ 
the  witness  had  seen  him  frequently  sign  his  name  in  that  manner. 

The  defendant  then  produced  a  deed  from  Alexander 
Umphrey  to  Judah  Williams,  dated  August  31, 1804,  which 
was  recorded  7th  April,  1806  ;  and  a  deed  from  Judah  Wil- 
liams, dated  9th  April,  1806,  to  Josiah  Masters,  which  was 
duly  recorded. 

It  was  proved  that  Scofield,  one  of  the  defendants,  about  7 
jeaH  since,  purchased  200  acres,  part  of  the  lot  of  John  At- 
kinson, and  took  possession  ;  and  two  other  of  the  defend- 
ants occupied  parcels  under  Scofield,  and  two  other  of  the 
dt^fendanta  ptMrchaSed  of  Atkinson  one  hundred  acres  of  the 
san^  lot,  of  which  they  took  possession.  Atkinson  claimed 
title  td  the  whole  lot,  by  virtue  of  a  deed  from  Josiah  Mas- 
ters, executed  prior  to  the  31st  August,  1804,  and  Scofield, 
hi^ersoU  and  Smith,  were  in  possession  prior  to  that  time. 
Judah  WUlianhs,  afterwards,  brought  actions  of  ejectment 
agaiftst  them,  attd,  pending  the  suits,  Masters  purchased  the 
title  of  Williarhs,  and  the  suits  were  discontinued. 

It  appeared  that  Alexander  Umphrey  died  at  Augusta,  in 
'Upper  CanadA,  the  18th  May,  1806.  And  it  was  proved 
that  he  hid  Said,  that  he  was  in  the  army  of  the  United 
States,  ih  the  New-York  line?,  attd  hiid  dtawn  his  bounty 
lands.  A  wrtfless  also  testified  that  the  deed  of  *the  5th  of  [  *  1»)9  ] 
February,  1795,  frofti  Hiiii  to  hiS  brother  Samuel  Umphrey, 
wajs^  executed  at  Augusta. 

A  witness  also  testified  that  he  knew  Judah  Williams,  and 
saw  him  at  Augusta,  in  AUgu^t,  1804.  Williams  said  to 
hiih,  "  that  Alexander  Umphrtv  had  drawn  a  valuable  lot  of 
land  hi  New- York,  whkh  he  sfioald  be  glJld  to  purchase,  but 
he  had  understood  that  tJvipkrey  had  fooled  it  away,  and 
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NEW- YORK,  had  sold  it  several  times,  and  did  not  consider  it  worth  his 
May,  1811 .     trouWe  to  look  about  it." 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  defendants. 

A  motion  was  made  on  the  part  of  the  plaintiff,  to  setiaside 
the  verdict,  and  for  a  new  trial. 

Rodman  and  Shepherd^  for  the  plaintiff. 

E.  WUliams,  contra. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  1.  When 
Williams  purchased  of  the  patentee,  in  August,  1604,  At^ 
kinson,  and  those  in  possession  under  him,  held  the  lot 
adversely,  under  a  false  title  derived  from  a  fraudulent  source, 
and  not  from  the  real  patentee.  But  as  Williams- s  title  was 
afterwards  purchased  in,  hy  Masters,  fox  the  benefit  of -4f-» 
kinson,  and  those  in  possession  under  him,  the  lessors  of  t)» 
plaintiff  cannot  set  up,  against  those  very  tenants,  that  ad« 
verse  possession  to  defeat  the  purchase  by  Williams.  The 
defendants  have  a  right  to  protect  themselves  under  that  title^ 
equally  as  if  they  had  themselves  purchased  it,  in  the  first 
instance.  Why  not  ?  The  party  in  possession  may  always 
purchase  in  an  outstanding  title ;  and  Atkinson  and  those 
under  him  have  a  right,  by  the  purchase  under  WUliams,  to 
connect  themselves  with  the  patentee.  The  prohibition  from 
purchasing  pretended  titles  was  intended  for  the  benefit  of 
[  *  140  ]  the  party  at  the  time  in  possession ;  and  it  ought  *not  to  be- 
used  as  a  weapon  agsunst  such  party.  This  would  be  defeat-* 
ing  the  very  object  and  policy  of  the  rule.  In  the  case  of , 
Keite  v.  Clopton,  (Carter^  16),  Sir  O.  Bridgeman,  Ch»  J. 
said,  "that  an  act  may  be  void  in  several  degrees;  1.  Void, 
so  as  if  never  done,  to  all  purposes,  so  as  all  persons  may 
take  advantage  thereof;  2.  Void  to  some  purposes  only ;  3, 
So  void  by  operation  of  law,  that  he  that  will  have  the  benefit 
of  it,  .may  make  it  good."  Quisquis  potest  renunciare  jure 
pro  se  introducto.  The  statute  allows  the  party  in  possession  • 
to  buy  any  pretended  title  j  and  there  is  no  reason  that  the 
rule  making  the  purchase  of  a  pretended  title  void,  should  be 
applied  to  a  purchase  set  up  by  the  very  party  in  possession 
at  the  time.  The  title  so  set  up  cannot  be  to  the  prejudice 
of  any  person.     It  is  not  within  the  mischief  of  maintenance. 

The  deed  from  the  patentee  to  Williams  being  first  record- 
ed, is  entitled,  by  the  statute,  to  a  preference.  Nothing  can  de- 
feat this  preference,  but  the  fact  that  Williams,  when  he  made 
the  purchase,  had  notice  of  the  prior  conveyance  from  the 
patentee  of  the  5th  oi  February,  1795.  There  is  no  pretence 
that  he  had  any  express  knowledge  of  that  specific  convey- 
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ance ;  and  the  only  ground  from  which  we  can  deduce  luiy  ^^'yij?*^' 
implied  or  constructive  notice  of  it,  arises  from  the  conversa-  v^^i^^,,-^^^ 
tion  which  WiUiams  had  with  a  third  person  about  the  time  Ja^ksqv 
of  the  purchase,  in  which  he  said  that  "  he  had  understood  Q^iir 
that  Dmphrey  had  fooled  away  the  lot,  and  had  sold  it  seve-  wd  QtH«n. 
ral  times,  and  did  not  consider  it  worth  his  trouble  to  look 
about  it."  Even,  if  we  Vere  to  admit  that  implied  notice 
will  supply  the  absence  of  the  registry  of  the  prior  convey- 
ance, this  conversation,  unaccompanied  with  other  circum- 
stances, is  too  loose  to  justify  the  inference  of  such  notice. 
The  purchaser  under  the  prior  deed  was  not  in  possession, 
and  never  had  been.  That  deed  had  been  executed  nine 
years  before,  and  had  been  suffered  to  remain  dormant,  not 
only  without  being  recorded,  but  ^without  any  transfer  of  pos-  [  *  141 J 
session,  or  any  act  of  ownership  on  the  part  of  the  purchaser. 
If  the  vague  reports  which  Williams  might  have  heard,  be 
applied  to  this  particular  prior  deed,  he  might  well  have  pre- 
sumed that  it  was  not  hona  fide,  or  had  been  cancelled  ;  and 
it  would  be  rigorous  to  deprive  him  of  his  regular  legal  title 
under  the  statute,  by  the  imputation  of  a  fraud  so  imperfectly 
supported.  In  the  case  of  Hinev,  Dodd,  (2  Atk.  275,)  Lord 
JSardwttke  said,  that  mere  suspicion  of  notice  was  not  enough 
to  break  in  upon  the  registry  act ;  and  that  nothing  short  of 
fraud,  or  clear  and  undoubted  notice,  would  do.  This  decision 
was  cited  with  much  approbation  by  the  master  of  the  rolls,  in 
Jolland  v.  Stainbridge,  (3  Vesey,  478.)  But  if  WiUiams 
did  purchase  with  notice,  the  subsequent  purchase  by  Masters 
from  hitn  is  not  to  be  affected  by  the  fraud  of  Williams,  It 
is  a  settled  rule,  that  if  one  affected  with  notice,  conveys  to 
one  without  notice,  the  latter  shall  be  protected  equally  as  if 
no  notice  had  ever  existed.  (2  Vern,S84.2Fonb.  153.  Amb. 
313.  1  Johns.  Rep.  573,  574.) 

The  motion,  on  the  part  of  the  plaintiff,  ought,  therefore, 
to  be  denied. 

Motion  denied. 

Vol.  VIII.  14  lOB 
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NEW-TORK, 

May,  1811. 

^^v.        JACKSox  ex  denu  Harriis.  against  Margaret  Harris^ 

^.,  by  his  last      THIS  WRS  an  action  of  igedment^  tried  before  Mr.  Justice 


[ 


iii,d^vuedas  Spencer,  at  the  Schenectady  circnit,  the  24th  October,  *1810> 
follows :  "  As  when  a  verdict  was  taken  for  the  pkintifT,  subject  to  the  opin- 
louching  such  ion  of  the  court,  on  the  following  casje : 
wherowitr^h  Eb&Mzer  Harris,  who  died  seised  of  the  premises  in  ques- 
hath  pleased  tion,  by  his  last  will,  dated  the  12th  March,  1800,  devised  as 
mef I  '^ve^d^  follows :  *'  as  touching  such  worldly  estate  wherewith  it  has 
vise,  and  'dis-  pleascd  God  to  blcss  Hic  in  this  life,  I  give,  devise,  and  dis* 
same  In  the  P^^®  ^^  ^^^  Same  in  the  following  manner  and  form :  First,  I 
following  man-  givc  to  Jeremiah,  my  eldest  son,  forty  pounds^  &c.  to  be 
plret  I  c[ve"to  l^v*^d  out  of  my  estate.  Also,  I  give  to  my  son  Jcusob  forty 
Jeremiah,  my  pounds,  to  be  raised  out  of  my  estate,  &c.  and  my  dtughteir 
pouDds^to  b^  J^izabeth  five  dollars.  Also,  to  Polly  I  give  thirty  pounds, 
levied  'out  of  i&c  Also,  to  Pliehc  I  give  thirty  pounds,  &c.  Also,  to  my 
my  solT' jLci?  youngest  SOU  James,  I  give  and  bequeath  one  certain  lot  of 
40 pounds, &c.;  ground,  being  part  of  lot  No.  139,  &c.  Also  to  my  beloved 
jB"™5**dofiars'  ®^^  Henry  I  give  and  bequeath  all  this  certain  lot  of  land, 
&c.;  to  my  which  I  now  possess,  and  is  known  by  No.  136,  together  with  . 
Jawer^i  \e  ^^®  farming  utensils,  &c.  Further,  I  give  Henry  a  good  bed, 
and  beaueaflTa  &c. ;  to  Henry,  PoUy,  and  Phebe,  all  the  household  furni* 
AUo '"  to*' '^*^*  ^"*^'  ^^*  ^'^  these  several  legacies  before  mentioned,  is  to 
befoved*^  s^n  be  paid  the  1st  day  of  May,  1805,  all  of  which  is  to  b^ 
anT'^be^ufilh  ^^^^  ^"^  levied  out  of  my  estate ;  and  also,  I  do  appoint 
all  ihis^?enain  John  Victory  and  Henry  Harris  my  executors,"  &c. 
which^^i  llSw  ^^  ^^  proved  by  one  of  the  executors^  that  all  the  debts 
possess,  with  and  legacies  were  paid  out  of  the  personal  estate,  which  was 
mensiis^*"&?  ^PP^aised  in  the  inventory  at  1,071  dollars, and  the  debts  and 
and  'added)  legacies  amounted  to  509  dollars  and  thirty-six  cents. 
"all these icffa-  Henry  Harris,  the  devisee  named  in  the  will  of  Ebeneser 
mentioned,  to  Harris,  died,  after  making  his  will,  dated  16th  March,  1810 ; 
firsr^of^^Vo**^  ^^^  ^^^^^  giving  several  legacies  to  be  raised  out  of  his  estate, 
1805,  and  to Ife  he  deviscd  as  follows :  "  and  the  rest  of  ray  estate,  after  pay- 
raised  and  levi-  ing  my  debts  and  the  several  legacies,  I  give  to  my  beloved 
estate!"**.  B^i  wifc  Margaret.''  Margaret  Harris,  the  defendant,  has  been 
[  *  1 43  ]  in  possession  of  the  premises  *since  the  death  of  her  husband 
then  appointed  Henry  Harris,  and  claims  to  hold  adversely  to  the  lessors, 
anV°°anoA2f  who  are  the  children  and  grandchildren  of  Ebenezer  Harris. 

person   his  ex- 

WM  °heid,  that      J  B.  Yatcs,  for  the  plaintiff,  contended,  that  Henry  Har^ 
Henry  look  an  ris,  by  the  words  of  the  will  of  Ebetkezer  Harris,  took  no 

estate  for    life  •' 

only  it  being  contingent  whether  the  devisee  would  be  chargeable  with  the  payment  of  the  legacies,  (a) 

(a)  Vide  Jacktan  v.  BulL  10  Johns,  Rep.  148.    Jackson  v.  Martin,  18  Johns,  Rep.  til. 
Wri^fd  V.  Denn,  10  WhtaUm's  Rep,  20^ 
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more  than  an  estate  for  life.     The  words  "I  give  to  my  be-  NE^-york, 

loved  son  Henry  all  that  certain  lot,"  &c.  are  not  of  them-  ^^^^JJ^JSJi^ 

selves   sufficient  to  pass  an  estate  in  fee.    Then,  do  the     Jacxsoit 

introductory  words  give  them  a  greater  extent  ?    But  the  in-     umam 

troductory  words  must  be  connected  with  the  devising  clausCi 

to  tad  or  explain  it*  (Denn.  v.  Garkin^  CotOp.  657.)    But 

even  if  the  prefatory  words  are  connected  with  the  snbse- 

quent  clause,  they  will  have  no  effect,  unless  there  be  some 

ambiguity  in  the  devise.    It  has  been  repeatedly  decided,  that 

the  introductory  words  themselves  are  not  sufficient  to  carry 

a  fee.  (Cowp.  352.    5  Term  Bep.lS,  292,  558.    6  Term. 

Bep,  175,  610.    3  Atk.  486,  note.    The  case  of  Frogmorton 

V.  Wright,  (3  WUs,  414),  is  perfectly  analogous ;   and  Lord 

Chief  Justice  De  Grey  said,  that  words  such  as  are  used  in 

this  will,  were  never  determined  to  carry  a  fee;   that  the 

.  words  are  merely  descriptive  of  the  locaHty,  not  of  the  quan- 
tity of  the  estate. 

It  nmy,  perhaps,  be  said,  that  the  legacies  were  chargedble 
on  the  real  estate  devised.  But  there  are  no  words  in  the 
will  which  make  them  a  charge  on  the  real  estate.  Even  if 
the  real  estate  was  intended,  yet  the  devisee  will  not  take  a 
fee,  unless  the  real  estate  devised  be  specifically  charged.  (6 

.  Co,  16.     2  Atk.  341.    8  Term.  Rep,  497). 

It  will  be  objected,  that  the  parol  evidence  to  show  that 
the  personal  estate  was  sufficient  to  pay  all  the  debts  and 
legacies,  was  inadmissible.  In  Doe  v.  Bucknel,  (6  Term. 
Hep.  61<)),  it  seems  to  have  been  regarded  as  admissible,  and 
Lord  Kenyon  considered  it  as  perfectly  satisfactory,  though 
not  the  ground  of  the  decision  in  that  cade ;  and  such  appears 
to  have  been  the  opinion  in  the  case  of  Moore  v.  Price.  (3 
Ktb.  49.) 

*Henry  and  Vnn  Vechten,  contra.  The  testator  sets  out,  in  [  *  144  J 
the  usual  words,  denoting  an  intention  to  pass  all  his  estate, 
real  as  well  as  personal.  He  then  gives  several  legacies, 
cbai^eable  on  his  estate,  and  then  other  legacies,  and  fixes  a 
time  for  their  payment,  and  declares  that  they  are  to  be  raised 
oul^of  his  estate. 

Parol  evidence  to  show  that  the  pergonal  estate  only  waiS 
intended  to  be  charged  with  the  debts  and  legacies,  is  clearly 
inadmissible.  In  Ulrich  v.  lAtchfteld,  (2  Atk.  372),  Lord 
Hardwicke  said,  that  there  were  only  two  cases  in  which 
parol  evidence  could  be  admitted  in  the  construction  of  a 
will ;  first,  to  asciertain  the  person,  where  there  are  two  of 
Ifae  same  name  ;  lind  second,  to  rebut  a  resulting  trust. 
These  are  cases  of  a  latent  ambiguity.  But  there  is  no  such 
ambiguity  here.  A  man's  whole  estate,  comprehends  the 
real  as  well  as  personal ;  and  any  parol  evidence  to  confine 
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N£W-YORK,  the  meaning  to  personal  estate  would  contradict  tlie  will; 
May,  1811.     Admitting  that  there  was  personal  estate  sufficient  to  pay  aM 
the  debts  and  legacies,  it  does  not  follow  that  it  was  the  inte'*'' 
tion  of  the  testator,  that  Ihe  personal  estate  should  be  exclii 
sively  applied  to  that  purpose. 

Thea,  we  cont^id,  that  the  devise  to  Hemry  Hfkrris  pissed 
•  a  fee  by  necessary  implication,  the  legacies  being  in  gross, 
payable  on  a  certain  day,  out  of  the  whole  estate,  and  not 
out  of  the  ^profits^  Though  the  introductory  words  cannot 
control  the  devise,  yet  they  may  be  received,  in  exptanation 
of  the  intention.  (Cd^es  temp.  Talb.l51):  Appomtingthe 
devisee  exeeutor,  shows  an  intention  that  the  laxwl  should  be 
sold  for  the  payment  of  the.  legaoie&  The  words  ^^all  these 
legacies  are  to  be  raised  and  levied  out  of  my  estate,"  are  as 
strong  as  a  devise  of  lands  to  pay. debts.  (3  Burr^  1623.  3 
Wils,  143>.  This  point  was  expressly  decided  in  Jacksany 
ex  dem.  Decker  ai*d  otherSf  \.  Merrelly  (6  Jolma.  Bep.  185), 
in  this  court  The  charge  is  on  the  whole  estate^  which  in- 
cludes real  as  well  as  personal.     The  court  cannot  confine.it 

[*145]  exclusively  to  the  *  personal  estate.  (5  East y  81,  97).  It  is 
enough  if  the  devisee  might,  by  po8sU>ility,  be  injured,  if  the 
estate  was  not  construed  ta  be  a  &e. 

Spencer,  J.  delivered  the  opinion  of  the  court.  The  les- 
sors of  the  plaintiff  are  the  heirs  at  law  of  Ebenezer  Harris y 
and  claim  as  such.  The  defence  set  up  is,  that  K  Harris  de* 
vised  the  premises  in  question  to  Henry  HarriSy  and  that  he 
.  devised  them  to  the  defendant. 

The  question,  then,  between  the  parties,  turns  on  the  will 
of  E,  HarriSy  and  whether  under  it,  Henry  Harris  took  an 
estate  for  life,  or  an  estate  in  fee-simple.  It  has  been  con* 
tended,  on  the  part  of  the  defendant,  that  Henry  to(^  a  fee 
under  the  will,  Ist,  in  consequence  of  the  charge  on  the  real 
estate  devised  ;  and  2d,  by  the  words  in  the  introductory 
part  of  his  wiU,  by  which  he  evinces  an  intention  to  make  an 
entire  disposition  of  his  estate. 

It  appears  to  be  well  settled,  that  the  declaration  of  an  in- 
tention to  dispose  of  an  estate,  ^^  in  manner  and  form  follow- 
ing," or  such  like  words,  will  not  carry  a  fee.  The  declared 
intention  has,  sometimes,  been  called  in  aid  to  ascertain  the 
quantity  and  extent  of  the  devise,  but  has  nqver  been  adjudg- 
ed sufiicient  to  determine  ihe  quantity  of  interest  which  the 
devisee  took.  <Coaj|>.  660.  3JS«rr.  1618.  3  W^<i«- 141,  and 
414.     llEasty220y 

The  will  gives  the  premises  by  these  words :  "  also  to  iny 
beloved  son  Henry  Harris,  I  give  and  bequeath  all  this  cer« 
tain  lot  of  land,  which  I  now  possess,  and  is  known  by  No. 
136,  together  with  all  my  farming  utensils,  and  Ukewise  the 
108 


OF  THE  STATE  OF  NEW-YORK.  14& 

stock  belonging  to  my  estate  ;"    then^  after  some  specific  new-york, 

legacies,  are  these  words,  "all  these  several  legacies  before  v^^^S^J^J^iil, 

mentioned,  is  to  be  paid  the  first  of  May,  1805,  aU  cf  ivhieh 

U  to  he  raised  mid  levied  ovt  of  my  eetate.^'    The  residuum 

of  the  testator's  *personal  property  is  not  disposed  of,  and  he     r  #  |  ^/^  i 

makes  Henry  Harria  and  another  person  his  executors,  I     ^^^  J 

Soijao  s^ess  was  placed  on  the  word  "oZ/,"  in  the  devige 
of  the  premises  to  Henry,  To  show  that  such  a  word  is  to 
be  taken  as  descriptive  of  locality  and  not  of  interest,  the 
cases  of  BaiUs  v.  Gale,  (2  Ves.  jun.  48.  4  Cruisers  Dig. 
a49)j^  and  Hight  v.  Sidebotharrij  {Doug.  759),  are  in  point. 

In  decSding  this  case,  we  do  not  think  it  necessary  to  ex- 
amine and  pronounce  on  the  difference  between  the  effect 
of  a  charge  on  the  person  of  the  devisee,  in  consequence 
<if  the  devise,  and  a  charge  on  the  estate  devised ;.  there  is 
some  suhtUty  in  the  distinctions  on  this  subject.  But  we  are 
of  opinion  that  Henry  Harris  took  only  a  life  estate  in  thie 
lands  devised,  on  the  principle,  that  it  was  contingent  whether 
the  devisee  ever  would  be  chargeable  with  the  payment  of 
the  legacies  ;  and  that  to  carry  a  fee  by  implication,  it  is  ne- 
cessary Ibat.the  charge  should  be  absolute  and  certain. 

The  charge  here  is  on  the  testator's  estate  generally ;  and 
it  imports  his  property,  his  estate,  as  well  personal  as  real. 
If  the  personalty  was  safBcient  to  pay  the  legacies,  that  fund 
musit  ba  first  resorted  to  y  for  it  is  the  natural  and  legal  fund 
for.  the  payment- of  debts  and  legacies.  The  loading  case 
which  decides  that  a  contingent  charge  on  a  real  estate  will 
not  carry  a  fee,  is  that  o(  Merson  v.  Blackmdre,  (8  Atk.  341). 
The  master  of  the  rolls,  in  giving  his  opinion,  said,  "  where  a 
gross  sum  is  to  be  paid  out  of  the  lands,  to  be  sure,  it  gives  a 
fee  to  the  devisee  of  those  lands.  But  here,  the  debts  are  not, 
at  all  events,  charged  on  the  real  estate,  but  only  contingently, 
if  the  peci^onal  estate  should  be  deficient,  and  therefore  does 
not  come  up  to  the  cases  cited,  of  a  gross  sum  to  be  paid  out 
of  land,  and  consequently  gives  no  more  than  an -estate  for 
life."  The  very  point  arose  in  Doe  v.  Allen,  (8  Term  Hep. 
497),  The  decision  of  the  master  of  the  rolls  in  Hereon  v. 
Blackmore  wss  cited  *and  sanctioned  by  the  court.  The  case  [  *  1 47  ] 
€£  Doe  V,  Snelling  (5  Eaat^  87),  does  not  overrule  the  cases 
last  cited,  but  proceeds  on  a  different  principle. 

We  give  no  opinion  as  to  the  admissibility  of  the  parol 
proof,  going  to  show  that  the  executors  took  a  personal  estate 
mc»:e  t£an  sufficient  to  pay  off  all  the  debts  and  legacies,  as  it 
is  not  necessary  to  the  decision  of  the  cause. 

The  plaintiff  must  have  judgment. 
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M'CirLUTM  against  Gourlay. 

Where  a  bet  IN  errof,  on  Certiorari,  from  a  justice's  court.  The  plain- 
ed dfe'^money  tiff  brought  his  action  against  the  defendant  before  the  justice, 
or  property  has  to  recover  the  pricc  of  two  firkins  of  butter,  delivered  to  the 
©r"  delivered  defendant,  and  for  which  he  gave  a  receipt  to  the  plaintiff 
the  court  wii  "  to  account  with  him-  for  the  same ;  that  is,  if  Jonas  Piatt, 
plaintiff.'*      *  Esq.  is  elected  governor  of  the  state,  the  defendant^is  to  pay 

Whwre^.tte-  twenty-nine  cents  per  pound  for  the  butter,  and  if  not,  he  is 
two'firkiM  of  ^^  P^y  nothing."  The  justice  gave  judgment  for  the  de- 
butter,  and  a-  fendaut. 

greed  that  if  p. 

was        elected  -n     -tt         -rr     i  '        ' 

governor  of  the      P.  Van  Vechten,  for  the  plain tilBT  in  error. 

state,  B.  should 

pay    a    certain         -,     _ 

price  for   the      JRodman,  contra,  ^ 

Dutter,     other- 

pay'  nothing}      Per  Curiam,    The  butter  wa»  delivered,  in  the  first  iii- 

efect^drit*wM  staucc,  to  the  defendant,  the  winner,  and  the  payment  was  to 

held    that  A,  depend  on  the  event  of  the  election  of  governor.     The  plain- 

a?UoS**  afainst  ^^^  ^^^t  the  bet,  and,  by  the  terms  of  sale,  he  was  not,  in  that 

B.  for  the  but-  evcnt,  to  be  paid  any  thing  for  the  butter.     This  case  does 

*«'•<«)  not  appear  to  come  within  that  of  Bunn  v.  JRtfcer  (4  JoKns^ 

-     Rep.  426).     The  plaintiff  has  now  no  right  of  action ;  for 

potior  est  condito  defendentis.     The  courts  will  not  help 

[*148]        *the  plaintiff  to  obtain  relief  from  a  het,  when  the  money  or 

property  has  been  fairly  paid  or  delivered.     (1  East,  98.     8 

Term  Rep.  75.     2  Comyn  on  Contracts,  120). 

The  judgment  must  be  affinned. 

(a)  Tide  JfMMf  ▼.  IVaite,  7 /oAm.  i2<p.  434,  note  («). 
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Holly  against  Rathbone. 

IN  error,  on  certiarariy  from  a  justice's  court.  Rathbone  A,  an  over- 
sued  floBy  before  a  justice,  and  in  his  declaration  stated,  that  SSi^'Se^S'ani 
Holly  was  one  of  the  overseers  of  the  poor  of  Camden,  and,  agemwit  and 
as  such,  has  received  certain  moneys  of  Elizabeth  Potter^  a  pj^ny^f  a 
pauper  of  that  town,  and  expected  to  receive  more  moneys  a  pauper,  and 
which  belonged  to  the  pauper,  and  that  in  consideration  J^.^'^lon^ 
thereof,  he  promised  to  pay  to  the  plaintiff  a  certain  debt  due  to  her,  in  con- 
from  Elizabeth  Potter  to  the  plaintiff;  and  that  Holly  did,  '^^Z  pro 
in  fact,  receive  moneys  of  the  pauper  sufficient  in  amount  to  misedc.topajr 
paythedebtofthepldntiff.  ^  IS^^.^^'* 

Ine  defendant  pleaded  non  assumpsit,  and  the  statute  of  Thiswasbeida 

frauds  ^'<*      «ndcr. 

It  was  proved  that  Holly ,  as  overseer  of  the  poor,  had  the  an  express  pro. 
management  of  the  property  of  the  pauper,  and  haa  received  mw«»nwritingr, 

^  L    1         •         ^      1  J  xi     X  ^  J     xi  and  founded  on 

Aioney  belongmg  to  her;  and  on  that  account  made  the  pro-  a  valuable  con- 
mise  to  the  plaintiff,  and  had  paid  him  seventy  cents  in  part  "^olTa** return 
of  the  debt,  and  engaged  to  pay  the  residue,  being  four  dollars,  to^  a  cerHormn, 
The  justice  gave  judgment  for  the  plaintiff  below.  whi^i^J^t 

Clark,  for  the  pWntiff  in  error,  cited  1  Term  Hep.  72.  l"^^^  l^^ 
2  Vesey,  841.    6  Bro.  P.  C.  45.  Ambkr,  586.    Roberts  presum^tobe 

on  Frauds,  138.  140.  an  express  pro. 

«^f«  ^  »  «»H>«»v,  *VA^.  *-xw.  mise  in  writing, 

H.  Bleecker,  contra,  cited  1  Comyn  on  Contracts,  26.  ^p^^rldJ^l 
Bull  JV.  P.  129.     2  East,  507.     Cowper,  284.  289.  contrary. 

*Per  Curiam,  As  it  appeared  from  the  proof  that  HoUy  [  *  149] 
was  not  only  the  overseer  of  the  poor,  but  that  he  actually 
had  the  management  and  control  of  the  property  of  the  pau-- 
per,  and  as  a  trustee,  with  the  fund  in  hand,  made  a  promise, 
the  case  comes  within  the  doctrine  in  Beecker  v.  Beeeker. 
(7  Johns.  Rep.  99.) 

The  promise  is  to  be  taken  to  have  been  an  express  promise 
in  writing,  as  the  glaintiff  in  error  has  not  called  for  any  fact 
from  the  justice,  to  rebut  that  presumption.  This  was  said, 
in  Beecker  v.  Beecker,  to  be  the  acknowledged  rule.  The 
promise  was  one  which  Holly  ou^ht,  in  duty,  as  trustee,  to 
have  performed ;  and  it  was  founded  on  a  valuable  considera- 
tion.    The  judgment  ought  to  be  affirmed* 

(a)  Vid)  JB»g  V.  BuUer,  15  J^hu.  Rep.  9B1.    Olaey  T.  WU\mi,  18  Jtluu.  Rep.  12S. 
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NE\y.yoKK, 

stay,  1811.  ' 

A80£I» 

FEi^row.  Angel  against  Felton. 

;« !f™®4«"«^'»®  IN  error,  on  certiorari .  from  a  justice's  court.  The  plain- 
is  given  to  set-  .^v»,,  *'  «  .'  ••'i  %  t»  t  ■  t  t  *  %  \ 
lie  an  account,  tiff  below  brought  an  action  against  the  defendant  beloW;  b^- 

™««*  ^«r*-„  fore  the  justice,  and  demanded  six  dollars  and  seven  cents, 

cannot  give  in  J       ,  _  '  i     •         •■-*  a  ^m  i  -     •  •        • 

evidence  the  ou  accouut.  It  appeared  that  ISttsey  Thorpe,  having  given  a 
canhe give jpa-  ^^^®  ^^  ^^^  plaintiff  for  six  dollars  and  seven  cents,  afterwards 
roi  evidence  of  married  the  defendant,  and  that  the  present  suit  was  brought 
!k!  «*^,«*®Il!fioof  for  the  same  debt!     The  note  was  hot  offered  in  evidence,  nor 

the  note,  unless  .  i   /»       •  i     •  i  <        i   ' 

he  clearly  was  any  rcasou  assigned  for  its  not  being  produced,  except 
nmr\as"^bcen  ^^®  hearsay  report  of  witnesses,  that  the  note  had  been  de- 
losi  or  destroy-  stroycd.  Some  evidence  was  also  given  of  the  note  having 
^%he  husband  "^^^  altered ;  but  it  was  vague  and  inconclusive.  The  jury 
cannot  be  sued  found  a  verdict  for  the  plaintiff  for  six  dollars  and  seven  cents, 
^**l"®  r[°'   V®  on  which  judgment  was  rendered. 

debt  of  his  wife,  Jo 

contracted  be- 
fore their  mar-  p^j.  Curiam.  The  demand  was  founded  oii  a  note  given 
by  the  wife  of  the  defendant,  when  sole.  The  note  was  not 
[*  150  ]  produced,  and  there  was  some  mention  made  of  *an  alteration 
of  it;  but  no  account  was  given  why  it  was  not  produced. 
There  were  some  loose  reports  of  its  having  been  destroyed* 
Thdse  reports  "were  not  sufficient  evidence  of  that  fact,  so  as 
to  %varrant  parol  evidence  of  its  contents ;  and  if  any  inference 
was  to  be  drawn  from  them,  it  was  that  the  note  had  been 
voluntarily  discharged  by  the  plaintiff.  The  plaintiff  wa3  not 
entitled  to  give  the  account  in  evidence  for  which  the  note 
had  been  taken ;  (See  1  Johns.  Rep*  34.  37)  ;  nor  was  the  de- 
fendant liable  to  be  Boed  alone  without  his  wife.  This  was  so 
decided,  on  a  motion  in  arrest  of  judgment,  in  the  case  of 
Hutchinson  v.  Hewson.    (7  Term  Mep.  348). 


The  judgment  below  must  be  reversed. 

[a)  Vide  Cumming  r.  HacUey,  infra,  202.  Cary  v.  Campttellf  10  Jofins,  Rep.  363 
8mWi  V.  Lbckwood,  id,  300.  Raymond  v.'  Mcrchcnt,  3  Cowen*s  R*p.  147.  Hughes  v 
WhttUff  8  Cmcen's  Rep.  77. . 
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Chestwey  against  Coon. 

IN  error,  on  certiorari,  from  a  justice's  court.  Coon  sued-^'"^-^''^^®^^* 
Chestmy  before  the  ju3tice,  in  debt  for  five  dollars,  for  exact-  s.  i/rand'th« 
ing  toll,  as  a  toll-gatherer,  at  the  toll-gate,  on  the  first  great  ^^\?}^^  ^^*^' 
western  turnpike,  when  the  plaintiff  was  going  to  and  return-  son  is 'exempt 
ing  from  a  grist  mill,  for  the  purpose  of  having  his  grain  ^'^?"     l^^Tf 

ground.  grekt     western 

It  appeared  that  Chestney,  though  told  that  the  plaintiff  turapjke,  vhen 
was  going  to  Watson's  grist  mill  with  grain  to  be  ground,  f^lJ^ndiffereni 
e.\acted  the  toll,  and  after  the  grain  was  ground,  the  defend-  ^^p  ^^^^  •'» 
ant  obliged  the  plaintiff  to  pay  toll ;  though  informed  by  the  ^des,*  if  It  n;v 
plaintiff,  and  the  miller,  that  the  plaintiff  had  gone  to  the  mill  P«a^s  that  ho 
for  no  other  purpose.  It  appeared  that  the  plaintiff  resided  such  miiT^  v'hen 
in  Carlisle,  and  Watson's  grist  mill  is  in  Schoharie,  on  or  i^^ere  was  i>o 
near  the  turnpike,  and  that  the  plaintiff  and  his  neighbors  fJJS  town," an  i 
generally  went  to  Watson's  mill,  when  there  was  no  grinding  ^at  he  wcm 
at  the  mill  in  CarlisU.  ^o"  than'to 

The  act  (22d  sess.  c,  30,  s.  11.     11  R.  S.  584,  sec.  36),  have  his  com 
provides,  that  no  toll  shall  be  received  "  from  any  person  pass-  ^^^^^  ^"' 
ing  to  or  from  *public  worship,  or  to  or  from  his  common        r*15J  J 
business  on  his  farm,  or  to  or  from  any  mill ;"  and  the  act 
passed  11th  ^pri/,  1808,  (31st  sess.  c.  213,  1  R.  S.  id  sup,), 
explanatory  of  the  former  act,  says,  persons  shall  be  exempt 
from  toll,  ''  going  to  or  returning  from  any  grist  mill  to  which 
such  person  usually  resorts,  for  the  sole  purpose  of  grinding 
for  the  use  of  bis  family,  or  of  those  who  may  employ  him, 
and  no  other." 

The  justice  gave  judgment  for  the  plaintiff  below. 

Per  Curiam,  The  evidence  was  sufficient  to  support  the 
judgment.  The  plaintiff  below  went,  as  it  appears,  to  Wat- 
son's  grist  mill  to  get  his  grain  ground,  and  for  no  other^pur- 
pose,  and  he  generally  went  there  when  he  could  not  have  it 
ground  in  his  own  town.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 

{a)  Vide  Straiion  v.  Htrrict.  SirtOUm  ▼.  Rubbd,  9  Johns,  Rep.  S56,  357.  Hearsay 
r.  Pruun,   Hearsay  v.  Ba^^  7  Johu,  Rep,  179.  183.    Bates  v.  Sutherland,  15  Johns. 
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NEW-YORK, 

Maj,  1811. 


Bradish  against  Schiikck. 

LettiAff  land  IN  eiTor,  On  certiorariy  from  a  ju8tice*s  court.  Schenck 
fir°a  Miigte  brought  an  action  of  trespass  again&t  Bradish,  before,  the  jus- 
crop,  does  not  tice,  for  damage  done  by  the  hogs  of  the  defendant,  by  break- 
Sase°*o/*^the  ^^^g  *i*to  ^bo  encIosurc  of  the  plaintiff,  and  destroying  his  <;orn, 
land,  and  the  &c.  And  the  plaintiff  produced  the  certificate  of  the  fence- 
C8^  bring  tres-  Viewers,  appraising  the  damage,  pursuant  to  the  act,  (24th 
pass,  ironepf  sess.  c.  78,  8.  16,  2  R.  S.  517,  sec.  2,  3),  at  seven  dollars. 
commontinp  The  defendant  pleaded,  that  the  plaintiff  had  distrained  the 
an  action  of  hogs,  and  impounded  them  before  the  commencement  of  the 
omKntojoi^  suit;  and  that  the  plaintiff  was  not  in  possession  of  the  land 
the  other  can  OH  which  tjio  trespass  was  alleged  to  have  been  committed. 
[  *  152  ]  *It  was  proved  that  one  Curtiss  took  the  land  of  the  plain- 

adlmiteee**^of  ^^'  *^^  planted  it  with  corn,  upon  shares.  The  hogs  of  the 
b/T^ea  In  defendant  were  twice  driven  out  of  the  field,  and  were  after- 
•batement.  (a)  ^ards  impounded  by  the  plaintiff,  and  about  five  days  there- 
after replieved.  The  action  of  replevin,  grounded  on  the 
original  distress  damage-feasant,  was  withdrawn  Boon  after  it 
was  commenced ;  but  it  did  not  appear  why  it  was  withdrawn, 
or  whether  it  was  settled  before  the  commencement  of  the 
action  of  trespass.  The  jury  found  a  verdict  for  the  plaintiff^ 
on  which  the  justice  gave  judgment. 

Per  Curiam,  Letting  land  upon  shares,  if  for  a  single 
crop,  is  no  lease  of  the  land,  and  the  owner  alone  must  bring 
trespass  for  breaking  the  close.  (Cro,  Eliz.  143).  Schenck 
and  Curtisa  were  tenants  in  common  of  the  corn ;  but  the 
omission  to  join  Curtisa  was  only  to  be  taken  advantage  of 
by  pleading  it  in  abatement  (1  Saund,  291,  G). 

We  ought  to  intend  that  the  action  of  replevin  was  at  an 
end  when  this  suit  was  brought,  if  we  can  take  notice  of  it  all. 
It  was  not  pleaded,  and  the  only  pro<^  of  its  existence  was  by 
parci. 

The  judgment  must  be  affirmed. 
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TuTTXE  against  Bebee. 


NEW-VeRK. 

May,  1811. 

TUTTLE 
T. 

Bebke. 

,  THIS  wa$  an  action  ofcissump^.     The  cause  was  tried  at     in  an  action 
the  NeW'Y&rk  sittings,  in  December,  1809,  before  Mr.  Justice  bloughT^l'.' 

'Yate9.  against  B,  the 

The  plaintiff's  declaration,  which  was  of  August  term,  sef" off^*  S 
1808,  coutained  three  counts  :  riven  by  A,  to 

I.  On  a  written  agreement  dated  January  1st,  1798,  by  ,dhfat^'. 
which,  in  consideration  that  the  plaintiff  had  defivered  to  him  before  Oiecom- 
a  certain  quantity  of  goods,  of  the  value  of  *about  2,600  dol-       [*  153  ] 
lars,  as  collateral  security  for  a  promissory  note  of  the  plain--  mencemem  of 
tiff,  held  by  the  defendant,  for  1,420  dollars,  payable  the  1st  ^'"^'•^^' 
of  May y  1798.     The  defendant  promised,  in  case  the  note 
was  punctually  paid,  to  deliver  up  the  goods  to  the  plaintiff 
but  u  the  note  was  not  paid,  the  defendant  should  sell  the 
goods  at  auction,  and  pay  over  the  surplus,  if  any  should  re- 
main, after  discharging  the  note,  and  deducting  commissions 
and  charges,  to  the  plaintiff.     The  defendant  pleaded  non  aS" 
sumpsitf  with  notice  of  a  set-off.     The  agreement  or  receipt 
fpr  the  goods  was  produced  in  evidence. 

A  demand  of  the  goods  in  October,  1804,  was  proved,  when 
the  defendant  admitted  that  he  had  sold  the  goods,  and  that 
there  was  a  balance  in  favor  of  the  plaintiff,  which,  he  said, 
he  had  paid  to  certain  creditors  of  the  jdaintiff.  The  defend- 
ant, though  requested,  never  rendered  to  the  plaintiff  any  ac- 
count of  Uie  sale  of  the  goods. 

The  defendant  offered,  pursuant  to  the  notice  subjoined  to 
his  plea,  to  set  off  two  bonds  executed  by  the  plaintiff,  dated 
the  1st  of  June,  1801,  one  for  1,824  dollars  and.  fifty  cents,  . 
and  the  other  for  1,007  dollars  and  twenty-nine  cents,  given 
to  certain  persons,  in  Philadelphia,  and,  by  endorsement 
thereon,  assigned  to  the  defendant,  on  the  1st  of  January, 
1808,  which  was  prior  to  the  commencement  of  this  suit. 

The  plaintiff's  counsel  objected  to  the  admission  of  this  set- 
off and  it  was  rejected  by  thejudge. 

The  defendant  did  not  offer  to  produce  any  account  of 
sales  of.  the  goods ;  and  the  judge  charged  the  jury  to  take 
the  invoice  yakie,  naentioned  in  the  defendant's  receipt,  and 
after  deducting  the  amount  of  the  note,  with  5  per  cent,  comr 
missions  and  charges,  and  allowing  a  reasonable  time  for  the 
sale  of  the  goods,  to  find  a  verdict  for  the  plaintiff,  with  inter- 
est.   The  jury  found  a  verdict  for  the  plaintiff  for  1 ,850  dollars. 

*A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  [*1  M| 

trial.     The    material  question   was,  whether  the    defendant 

(a)  The  right  of  an  ustgnee  of  a  thosB  in  action  will  be  recognised  and  protected  in  a  court 
of  law.  RaYmondv.  Squirej  11  Johns.  Rep.  47  Jttdarsonv.  Fan  w4{«n,  IS  Johns.  Rep.  343. 
Briggs  V.  Dorr,  19  Johns.  Rep.  95.  Wksder  r  VFU^ler.  9  CownU  Rep.  34.  Welsh  V.  Mande- 
9me,imeaLRi.fX33.  t  r  ^^^ 
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NEW-VoRK,  ought  not  to  have  been  allowed  to  sot  off  the  bonds,  which 
May,  1811.     jj^d  been  assigned  to  him. 

TUTTLK  " 

V.  Woodworth,  for  the  defendant,  cited  3  Johns.  Rep,  425. 

Bebek.       4  rp^^^  j^^    35^^  ^j^^  opinion  of  BulUr,  J.     1  Hen,  Bl 

659 ;  and  relied  on  the  case  of  BottonUy  v.  Brook,  stated  by 
Lawrence,  J.  arguendo,  in  the  case  of  Winch  v.  Keely,  (1 
Term  Rep.  621),  as  in  point.     Montague  on  Set-Off,  11,  "27. 

Johnson,  contra,  admitted  that  courts  of  law  had,  of  late 
years,  gone  very  far  in  taking  notice  of  assignees,  and  per- 
mitting assignments  of  choses  in  action;  but  he  contended, 
that  to  admit  the  set-off  in  this  case  would  be  going  further 
than  this  court  had  ever  gone,  and  further  than  the  decisions 
of  the  English  courts.  It  would  entirely  overturn  the  maxiili 
of  the  common  law,  in  regard  to  the  assignment  of  chdses  in 
action,  and  abolish  all  distinction  between  a  court  of  equity 
and  a  court  of  law,  in  regard  to  equities  or  trusts  of  this  kind 

'^  Thompson,  J.  delivered  the  opinion  of  the  court.  The 
principal  question  in  this  case  is,  whether  the  defendant  ought 
not  to  have  been  permitted  to  set  off  the  bonds  offered  in 
evidence,  which  had  been  given  by  the  plaintiff,  and  duly 
assigned  to  the  defendant,  before  the  commencement  of  this 
suit.  It  has  been  repeatedly  ruled  in  this  court,  that  we  will 
recognise  and  protect  the  rights  of  an  assignee  of  a  chose  in 
action.  {I  Johns.  Rep.  bSl.  S  Johns.  Rep.  4^26).  This  doc- 
trine was  carried  so  far,  in  the  case  of  Andrews  v.  Beecker, 
(1  Johns.  Cas.  411),  that  a  release  by  the  obligee  of  a  bond, 
•  after  an  assignment  of  it,  and  notice  to  the  obligor,  was  held 
a  nulUty,  and  not  to  be  regarded.  This  is  conformable  to 
what  is  laid  down  by  the  court  of  C.  B.  in  Legh  V.  Legh  ;  (I 
[*  155]  Bos.  fy  Pull.  448)  ;  and  Eyre,  Ch.  J.  adds,  *that  it  follows, 
as  a  necessary  consequence,  that  the  obligor,  in  such  case, 
cannot  be  permitted  to  plead  payment  of  the  bond  to  the 
obligee.  The  assignee  seems  to  be  recognised  as  the  real 
party  in  the  suit,  except  not  allowing  him  to  bring  the  suit  in 
his  own  name.  And  this  arises  from  what  Buller,  J.  (4  Term 
Rep.  340)  calls  a  quaint  maxim  laid  down  in  our  old  books, 
that  for  avoiding  maintenance,  a  chose  in  action  cannot  be 
assigned.  VThe  good  of  that  rule,"  he  eays,"  seems  very 
questionable,  and  in  early  as  well  as  in  modern  times,  it  has 
been  so  explained  away,  that  it  remains,  at  most,  only  an 
objection  to  the  form  of  the  action,  in  any  case.'*  Althougii 
he  admits  that  courts  of  law  have  adhered  to  the  formal 
objection  that  the  action  shall  be  brought  in  the  name  of  th^ 
assignor,  yet,  he  sees  no  use  or  convenience  in  preserving  that 
shadow,  when  the  substance  is  gone ;  and  that  it  is  merely  a 
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shadow  is  apparent  from  the  later  cases,  in  which  the  courts  ne  w-york, 
have  taken  care  that  it  shall  never  work  injustice.  The  case  ^  ^I^'3^j 
of  Bottomly  v.  Brook,  in  the  C.  B.  referred  to  by  Mr.  Justice 
Ashhurst,  in  Winch  v.  Keely,  (1  Term  Rep.  623),  is  a  very 
strong  case  on  this  subject.  It  was  an  action  of  debt  on  a 
bond.  The  defendant  pleaded  that  the  bond  was  given  for 
securing  money  lent  to  the  defendant  by  E,  Chancellor,  and 
was  given,  by  her  direction,  to  the  plaintiff,  in  trust  for  her, 
and  that  JSI  Chancellor,  before  the  action  brought,  was  indebt- 
ed to  the  defendant  in  more  money  than  the  amount  of  the 
bond.  To  this  plea  there  was  a  demurrer,  which  was  with- 
drawn by  the  advice  of  the  court.  So  that  the  court  did  not 
look  to  the  person  on  the  record  legally  entitled,  but  to  the 
person  beneficially  interested.  The  authority  of  this  case  was 
afterwards  recognised  by  the  K.  B.  in  the  case  of  Rudge  v. 
Birch ;  (cited  1  Term  Rep,  622) ;  and  in  Winch  v.  Keeley, 
Mr.  Justice  Ashhurst  says,  "  It  is  true,  that  formerly  courts 
of  law  did  not  take  notice  of  an  equity  or  a  trust,  but  of  late 
years,  as  it  has  been  found  productive  of  great  *expense  to  [*156j 
send  parties  to  the  other  side  of  the  hall,  they  have  not  turned 
them  round  upon  this  objection.  Then,  if  this  court  will 
take  notice  of  a  trust,  why  should  they  not  of  an  equity.  It 
id  certainly  true  that  a  chose  in  action  cannot  strictly  be 
3;9signed  ;  but  this  court  will  take  notice  of  a  trust,  and  see 
who  is  benejScially  interested."  Courts  of  law  have  lately 
been  more  liberal  in  noticing  and  protecting  the  rights  of 
assignees  of  choses  in  action ;  and  some  principles  formerly 
adopted  on  this  subject  have  been  overruled.  In  the  case  of 
Bauman  v.  Radenius,  (7  Term  Rep,  Q&6),  a  case  is  mention- 
ed by  the  counsel,  in  argument,  where  an  action  was  brought 
in-  the  name  of  a  nominal  plaintiff,  by  the  persons  beneficially 
interested,  and  Lord  Mansfield,  upon  the  trial,  allowed  the 
defendant  to  produce  a  release  from  the  nominal  plaintiff,  and 
which  he  held  conclusive.  But  this  is  directly  at  variance  with 
the  decision  of  this  court  in  the  case  oi  Andrews  v.  Beecker; 
and  of  the  C.  B.  in  the  case  of  Legh  v.  Legh,  The  right  of 
an  assignee  to  avail  himself  of  a  set-off,  in  a  case  precisely 
like  the  present,  has  been  recognised  by  the  Supreme  Court  of 
SotAth'  Carolina,  in  the  case  of  TTie  Administrator  of  Comply 
V.  Aiken,  (2  Bay,  481).  Considering  that  the  statute  of  set- 
off ought  to  be,  as  it  always  has  been,  liberally  expounded  to 
advance  justice,  and  prevent  circuity  of  action,  we  are  of 
opinion  that  the  set-off  ought  to  have  been  admitted ;  and  we 
the  more  readily  adopt  this  cou/se,  because  it  appears  to  be 
most  in  harmony  with  the  general  rules  that  have  governed 
this  court  in  protecting  the  rights  of  assignees. 

A  new  trial  must,  therefore,  be  awarded,  with  costs  to  abide 
the  event  of  the  suit. 
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NEW-iORK,       Sfencee,  J.  observed,  that  though  he  concurred  in  the 
May,  1811.     opinion  of  the  court,  he  did  it  with  hesitation,  as  he  thought 
BR08H       the  decision  went  much  further  than  courts  of  law  had  gon^ 
_    v;  before,  on  this  subject. 

^^^^^^''  New  trial  granted 


[*157]  *BRtrsH  against  Booardits. 

Th«  master  of  IN  crror,  ou  Certiorari,  from  a  justice's  court.  BogardtUf 
*  ^^V^H^^  ^®  defendant  in  error,  sued  Brush  before  the  justice,  for  two 
river,^ between  dollars  of  debt     The  defendant  pleaded  nil  debet;  and  there' 

enrolled  as"^  a  Brusk  was  president  of  a  court-martial  held  at  Pow^ft- 
coastingvessei,  kcepste,  the  24th  Octobery  1810,  and  exacted  from  Bogardua 
der  T  nce^e,  &  fine  of  two  doUars,  for  his  non-attendance  at  the  battalion 
isnotamariner  qj  regimental  para<le,  on  the  I5ih  of  September,  1810.  J3o- 
Se^ea^-service"  gardus  alleged  that  he  was  not  liable,  by  law,  to  do  military 

and        exempt  dutV. 

ty  ™w?ihin^  the  Brush^  in  his  justification,  gave  in  evidence  the  act  of  con- 
p»i^w  of  the  gress,  (Laws,  vol.  2,  p.  92),  passed  May  8,  1792,  (2d  cong. 
of'^'the  Icf'of  1st  sess.  c.  38),  and  also  the  law  of  this  state,  passed  April 
congress,  (2d  2,  1810,  (33d  sess.  c.  121,  s.  24.  Vid.  I  R.  S.  286,  sec.  5), 
c!''^),*pMsed  by  which  it  is  provided,  among  other  things,  that  if  the  delin- 
May  8.  1792,  quent  is  a  person  employed  in  the  coasting  trade,  the  fine 
mmt!a     duty"  shal»  Hot  be  increased. 

under  the  laws      The  plaintiff  produccd  a  permanent  enrolment  of  the  sloop 
**^Whethe^r  the  Comelia,  of  Poughkeepsie,  as  a  coasting  vessel,  and  a  license 
decision   of  a  fof  her,  to  the  plaintiff,  for  one  year,  dated  18th  of  October, 
^der  Semi'  1810.     The  plaintiff  also  proved  that  he  had  sailed  in  the 
tia  law,  on  a  said  sloop,  as  master,  since  the  year  1801^,  and  produced  a 
wh!ch°°    they  return  of  the  seamen,  dated  October  18, 1810.     The  plaintiff 
have  due  cog-  relied  also  on  the  2d  section  of  the  act  of  congress,  (2d  cong. 
revlSwed'^^o?  l»t  s«sa.   c  33),  which  exempts   from   military   duty   "all 
traversed  in  a  mariners  actually  employed  in  the  sea-service  of  any  citizea  ot 
u^Toioir*!"  fia^hant,  within  the   United  States;  and  all  persons  who 
now  are,  or  may  hereafler  be  exempted  by  the  laws  of  the 
reapective  states."     He  also  produced  the  second  section  of 
the  act  for  the  relief  of  sick  and  disabled  seamen,  (Laws  'of 
ths  United  States,  vol.  4,  p^  223),  passed  July  17,  1798,  (5th 
[•158]       ^ceng.  2d  sees.  c.  94),  by  which  all  seamen  employed  on 
board  of  licensed  coasters  are  compelled  to  pay  hospital  mo- 
ney, in  the  same  manner  as  seamen  employed  in  foreign  trade, 
and  the  masters  are  required  to  make  returns  of  them  to  the 
collectors ;  also  another  act,  on  the  same  subject,  (vol.  6,  p. 
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174),  passed  May  3,  102,  (7th  c(mg.  1st  sess.  g.  51),  which  new-york. 
provicjtes,.  that  all  seamen  er  persons  employed  on  board  of  ^^^^JS^^J^j 
coaster^^  rails,  and  flats,  going  down  the  Miasiaaippi  to  New^' 
Orleanay  shall  be  considered  as  seamen  of  the  United  Statea^ 
an4  entitled  to  hospital  relief.  The  plaintiff  also  read  in  evir 
dence  the  second  section  of  the  act  of  congress,  passed  the 
16th  of  FabrvmTf,  ^^^^  (Lawa  ^  the  United  Statea,  vol. 
2,  168.  2d  cong,  2d  sess*  c.  8),  by  which  coasting  vessels 
enrolled  have  the  same  qualifications,  and  are  subject  to  the 
same  requisites,  as  registered  ships. 

The  defendant  objected,  that  though  he  gave  a  receipt  for 
the  money,  he  was  not  responsible  individually,  having  acted 
only  as  president  of  the  court-martial ;  but  this  objection  was 
overruled  by  the  justice.  The  defendant  proved  that  the 
plaintiff  was  within  the  regimental  district,  and  had  regular 
notice  to  attend  the  parade,  and  that  having  been  returned  as 
^  deli|;iquent,  was  fined  by  the  court. 

The  justice  charged  the  jury,  that  under  the  laws  .of  this 
state  the  fine  had  been  duly  assessed  ;  and  if  the  jury  thought 
there  was  nothing  contrary  to  the  laws  of  the  United  Stmea, 
they  ought  to  find  few:  the  defendant ;  but  that  it  appeared 
from  the  practice  of  the  custom-house,  that  the  plaintiff  and 
the  crew  of  the  sloop  were  considered  as  seamen  under  the 
act  of  congress ;  and  if  the  jury  were  of  that  opinion,  they 
ODi^hi  to  find  for  the  plaintiff. 

It  appeared,  also,  that  the  court-martial  was  duly  consti 
tilted,  and  that  Bogardua  appeared  before  the  court  and 
oiade  his -defence,  which  was,  that  he  was  master  of  the  sloop 
Cornelia,  having  a  coasting  license,  and,  as  a  *seaman,  was         #  i5j^ 
exempt  from  militia  duty  by  the  laws  of  the  United  StuUea. 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  the 
justiee  gave  judgment. 

The  cause  was  submitted  to  the  court,  on  the  return  to  the 
certiarariy  without  argument. 


P&r  Curiwn.  The  plaintiff  below  claimed  exemption  firom 
militia  duty  because  he  commanded  a  sloop  which  sailed  on 
the  Hudaoik  river,  between  Poughkeepaie  and  New- York. 
The  exemption  in  the  act  of  congress,  (Lawa  United  Statea, 
voL  2,  93),  applicable  to  the  case,  is,  "  of  all  mariners  actually 
employed  in  the  sea-service  of  any  citizen  or  merchant  within 
the  tmited  Statea.''  The  plaintiff  was  certainly  not  a  mari- 
ner within  the  purview  of  this  act,  for  he  had  nothing  to  do 
,with  the  sea-service.  The  act  of  tins  state,  (33d  sess.  e.  121, 
a.  24),  adopts  this  construction  ;  for  it  admits  expressly,  that 
"persons  employed  in  the  coasting-trade"  are  not  to  be  ex- 
empted firom   duty,  and   the  consequent  penalty  for  omis* 
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NEW- YORK,  sion  to  perform  it(a)    This  point  is  sufficient  to  reverse  tlw 

^^^Ji^^^J^  judgment,  and  the  court,  therefcH-e,  forbear  to  give  an  opinion, 

M'Inttre     whether  the  decision  of  a  court-martial,  on  a  question  of  which 

they  have  due  cognisance,  can  ever  be  reviewed  or  traversed 

in  a  collateral  action.     The  judgment  below  must  be  reversed. 

faj  But  by  the  revised  statutes,  every  person  actually  employed  by  tlie  year  cir  sea* 
son,  on  board  any  vessel,  in  the  merchant  service  or  coastins-traaey  unless  in  casei 
otherwise  specially  provided,  shall  be  exempt  from  military  duty,  except  in  cases  oT 
war,  insurrection,  or  mvasion.  (1  R.  S.286,  s.  d.)  •  ^  / 


ScotT. 


M'Intyre  and  Bradford  against  Scott, 

A  mortgagee 

of  a  ship,  out      THIS  action  was  brought  to  recover  the  value  of  articles 
Ts  not  Ifabirfor  fumished  by  the  plaintiffs,  who  were  ship-chandlers,  for  the 

repairs    or  ne-  brig  CcrCS. 

[*  160]  '  The  brig  arrived  from  a  voyage  the  17th  November,  1807. 
cessaries  fur-  Being  in  Want  of  ship-chandlery,  the  plaintiffs  *supplied  the 
mshed  the  ship,  articles,  from  time  to  time,  on  the  order  of  Charles  Dayton, 
the  master.  The  brig  was  owned  by  Henry  Wylie,  who 
resided  in  Netv-York,  where  she  was  registered;  and  when  in 
port,  previous  to  her  last  voyage,  was  supplied  by  the  plain^ 
tiffs,  on  the  order  of  the  master,  and  they  were  paid  by  Wylie. 
When  the  articles  in  question  were  furnished,  Wylit  was  in 
good  credit ;  and  the  defendant  having  lent  him  a  note  {<^ 
two  thousand  dollars,  dated  30th  November,  1807,  payable  in 
sixty  days,  for  his  accommodation,  took  from  him  a  bill  of  sale 
of  the  brig,  which  was,  in  its  terms,  an  absolute  bill  of  sale, 
being  in  the  usual  form,  dated  the  30th  November,  1807  ;  and 
on  the  9th  January,  1808,  it  was  deposited  at  the  custom- 
house, for  the  purpose  of  preventing  a  register  being  granted 
to  any  other  person.  The  bill  of  sale  was  taken  by  the  de- 
fendant, as  collateral  security,  for  the  payment  of  the  note 
when  it  should  fall  due ;  and  a  writing  or  defeasance-  was 
executed  by  the  defendant  and  Wylie  to  that  effect,  at  the 
time  the  bill  of  sale  was  executed,  which  was  not^  however, 
attached  to  the  bill  of  sale,  nor  deposited  at  the  custom-house 
with  it.  Wylie  stopped  payment  before  the  note  became  due, 
and  it  was  taken  up  by  the  defendant. 

After  the  bill  of  sale  was  executed,  Dayton,  the  master, 
continued  in  possession  of  the  brig,  acting  under  the  orders 
oi  Wylie;  and  after  the  defendant  had  paid  the  note,  he 
applied  to  Wylie  for  the  repayment  of  the  money,  or  that  the 
brig  should  be  delivered  into  his  possession:  but  ^!ieand 
Dayton  both  refused  to  give  up  the  brig  to  the  defendant, 
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mid  she  continued  to  remain  in  their  possession  and  urider  ^SJ^"™^'^' 
their  control,  until  the  3d  May,  1808,  when  Wylie  repaid  the  '^' 
two  thousand  dollars,  with  interest,  to  the  defendant ;  and,  by 
direction  of  Wylie,  the  defendant  exe'juted  a  bill  of  sale  of 
the  vessel  to  Dayton,  in  the  usual  form ;  and  for  the  purpose 
of  making  such  conveyance,  the  defendant  took  out  a  register, 
and  took  the  oath  prescribed  by  law,  for  that  purpose. 

*The  plaintiff  furnished  the  articles,  between  the  20th  [*16l] 
November,  1807,  and  the  8th  January,  1808,  inclusive;  and 
M^ylie  stopped  payment  on  the  9th  January,  1808.  The 
plaintiff  knew  nothing  of  the  bill  of  sale  to  the  defendant, 
until  after  he  had  conveyed  her  to  Dayton,  who  continued, 
during  all  the  time  as  the  master ;  and  his  wages,  the  wharf- 
age, and  other  charges,  were  paid  by  Wylie.  The  articles 
furnished  by  the  plaintiff  were  necessary  for  the  repair  of  the. 
vessel,  and  were  charged  to  the  brig  Ceres  and  owners. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  a  case  containing  the  above 
facts. 

S.  Jones,  jun.  for  the  defendant,  was  stopped  by  the  court, 
who  desired  to  hear  the  other  side. 

Wells,  contra.  The  general  question  is,  how  far  a  mort- 
gagee of  a  ship,  not  in  possession,  is  liable  for  necessaries 
fiirnished  for  the  ship?  The  cases  in  England  in  which  it 
has  been  decided  that  the  mortgagee  was  hot  liable,  are  those 
where  the  credft  was  given  to,  and  the  contract  made  with, 
the  mortgagor. 

In  Jackson  v.  Vernon,  (1  Hen.  Bt  114.  See  also.  Chin- 
ney  v.  Blackburne,  in  note,  p.  117),  the  goods  were  supplied 
!>y  order  of  Palnier,  the  owner,  and  therefore  the  credit  was 
giten  to  him.  The  court,  too,  in  that  case,  relied  on  the 
cases  of  Eaton  \,  Jacques,  (Doug.  454,  and  note  (1)  461. 
Walker  v.  Reeves),  as  analogous  and  in  point,  where  it  was 
held  that  the  person  to  whom  a  term  had  been  assigned,  by 
way  of  mortgage,  was  not  liable  on  the  covenants  to  the  les- 
sor ;  but  that  case  is  much  shaken,  if  not  entirely  overruled, 
by  Lord  Kenyon,  in  Westerdell  v.  Dale.  (7  Term  Rep.  306). 
His  lordship  says,  "  As  to  the  cases  respecting  the  mortgagee; 
wfceth^r  in  or  out  of  possession,  he  is  the  legal  owner,  and 
must  be  so  considered  in  a  court  of  law,  notwithstanding  his 
title  is  subject  to  equitable  interests;"  and  he  held,  that  if 
there  was  any  difference  between  the  mortgagee  of  real  and 
personal  property,  the  ^distinction  afforded  a  strong  argu-  i*162J 
ment  against  the  mortgagee  of  a  ship. 

The  present  case  is  distinguishable  from  that  of  Jqckson  v. 
Vernon,  and  is  the  precise  case  which  Abbott,  (Abbott  on 
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NEW-YORK,  Ship.  3d  edit.  20,  21),  says  is  still  undecided  in  England. 

y^^'^^ili  ^^  observes  thai  "  the  general  question  will  most  properly 
arise  in  the  case  of  a  contract  made  by  the  master  in  that 
character ;  and  this  ia  precisely  the  case  here.  This  court 
must,  therefore,  decide  the  general  question*  The  subject 
was  discussed  by  the  counsel  in  Hodgson  v.  BvJttSy  (3  Cranchy 
140),  in  the  Supreme  *Coiftrt  of  the  Uhiied  Stains,  bat  the 
question  was  not  decided  by  the  court 

If  the  defendant  was  nod. in  the  actual  possession,  he  had 
the  power  to  take  possession  at  any  lime.  The  master,  wias 
his  agent  or  trustee,  and  was  abound  to  deliver  him  the  pdl* 
session.  If  he  reiiised  to  give  possession,  thedefesdajntihad  no 
occasion  to  resort  to  an  action,  but  might  turn:  the  master  out 
when  be  pleased^  The  defendant  was  the  >  iegal  owner,  a«ad 
had  the  legal  dominion  over  the  ship.  The  bill  of  sale  wa^ 
absolute;  and  as  the  defeasance^  or  condition  was^  after  ward«t, 
broken,  all  the  right  of  WyUa,  if  he<  had  any,  wa^  completely 
gone* 

Per  Curiam.  The  opinions  of  the  judges  in  Jackson  v. 
Vernon,  went  upon  the  ground,  that  a  mortgagee  of  a  ship, 
out  of  possession^  was  not  liable  fi>c  .necessaries  furnished  the 
ship,  for  he  does  not  take  the  freight.  This  is^reeisely  su^ 
a  case.  All  the  supplies  were  furnished  befoiie  the  note,  foar 
which  the  ship  was  mortgaged  as  security,  became  p9.yahl& 
Nor  credit  was  given  to  the  defendant.  He  waa  not  known 
until  after  the  goods  ware  delivered.  He  nev^r  had  the  pos* 
session  of  the  brig,,  nor  could  he  obtain  it;  iand.ithe  <iebt.  has 
since  been. paid,  and  the  pledge. redeemed.  It  w<)kuld  greatly 
impair  the  value  of  such  security,  if  a  mortga^ee^,^  outof  pos* 
session,  were  to  be  made  liaihla  for  goods  so  mrnished  <to  the 
ship.  There  must  be  judgment  for  the  .defendant.. 
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NEW-YORK, 
May,  1811. 

•'Haff  • 

*Haff  against  The  Mabine  Insurance  Company,  mar.  iJrs.  co. 

-___-._,  .  1.  i»    .  «         a  policy  of  ia- 

THIS  was  an  action  on  a  policy  of  insurance  on  the  surance  con- 
schooner  Lucy,  at  and  from  New-York  to  a  port  in  North-  JfJlJafifti^rSJSi 
(3ar(Mna,  and  at  and  from  thence  to  Part  Antonio,  and  sei,  upon  a  reg. 
Annotio  Bay,  in  Jamaica,  valued  at  three  thousand  dollars.  ^^^^  ^^^ 
The  policy  contained  the  clause,  "  That  if  the  vessel,  upon  a  dared  unsea- 
regular  survey,  should  be  thereby  declared  unscaworthy,  by  ^n'^f 'hSr  "be- 
reason  of  her  being  unsound  or  rotten,  or  incapable  of  prose-  ing  unsound  or 
cutinff  her  voyaee  on  account  of  her  beinir  unsound  or  rotten,  '^l!?"'  ?'  "*^* 

,         ^  °tii  11  1  °i.         1         ..         pable  of  prose 

that  the  assurers  shall  not  be  bound  to  pay  their  subscription  cuting  ber  voy- 
on  the  policy."     The  vessel  arrived  at  Port  Antonio,  after  «?«, on  account 

*.-'.,  ,  ,,  11®*  ber  beinffun- 

experiencing  violent  storms  and  very  bad  weather  on  the  sound  or  rotten, 
voyage  from  North- Carolina  ;  so  that  it  became  necessary  to  ^^^^j^  ^Jloli'bc 
have  her  surveyed.  Accordingly  a  survey  was  ordered,  which  bound  to  pay 
was  made  the  ^th  of  October,  1806,  by  three  surveyors,  ^l^„  ^^^ 
under  oath.  This  survey,  under  the  hands  and  seals  of  the  vey  stated  inju- 
surveyors,  was  among  the  preliminary  proofs,  and  produced  in  jjom  storms^S? 
evidence  at  the  trial.  It  stated,  that  **  her  timbers,  fore  and  sides  the  decay 
aft,  were  rotten,  and  the  oakum  worked  out  of  the  wood  ends  ?f  **®'/\"I^,": 

^    '         ,  ,         '  ,  .  .      Itwasheld.tliijt 

forward ;  the  foremast  sprung,  her  mam  cross-tretis,  mam  as  the  survey 
transom,  rudder  head,  deck  knees,  and  her  cielinff  in  general,  fnd  condemai- 
fotten  ;  her  ftymg  jib,  foresail,  topsail,  and  all  the  other  sails,  worthiness  did 
with  the  hulk,  not  sufficient  to  proceed  on  her  intended  voy-  J^g  5J//®^ou^d 
age."  And  the  survey  concluded  with  the  "  opinion,  that  of^rottenfess  or 
she  was  not  worthy  of  the  necessary  repairs,  and  ought  to  be  ^^^^}  *l"^o**- 
sold  for  the  benefit  of  all  concerned."  The  plaintifl^  read  in  nectedwithoth^ 
evidence  the  deposition  of  the  master,  which  stated  that  the  ®'  matters,  h 
vessel,  during  her  voyage  from  Northr  Carolina  to  Port  An-  Jive,°°and"^tbe 
tonio,  sustained  great  dama^^e  in  her  hull,  sails,  riffffine  and  insy^^     were 

.  1  11x1.  •      J    1     X     X  ^®     °      ,,      entitled    to   re- 

masts,  and  could  not  be  repaired  but  at  an  expense  greatly  cover.fa) 
exceeding  her  value  ;  and  on  that  account  *it  was  determined  [  *  1(>4 1 
to  break  up  the  voyage  and  sell  the  vessel,  as  best  for  all 
parties  concerned,  which  was  accordingly  done.  The  plain- 
tiff's counsel  then  offered  further  evidence  of  the  seaworthi- 
ness of  the  vessel,  at  the  time  she  sailed  on  her  voyage,  and 
that  she  was  not  unsound  or  rotten  when  she  was  surveyed ; 
but  the  counsel  for  the  defendants  objected  to  the  evidence, 
and  moved  for  a  nonsuit,  on  the  ground  that  the  survey  at 
Port  Antonio  was  conclusive  evidence  of  the  unseaworthiness. 

The  judge  overruled  the  motion,  considering  the  survey  as 
prima  fade  evidence  only ;  but  the  point  was  reserved. 

The  plaintiff's  counsel  then  offered  to  prove  that  William 
Rogers,  a  master  of  a  vessel,  one  of  the  persons  who  made 

(a)  Vide  Brandegu  v.  J^aJtional  Ins.  Co,    90  Johiu,  Rep,  TOi.     QritwoU  v.  J^aUonal  Ins.  Co,  3 

CaioM*«  Rep,  96.     SaUus  v.  Commercial  fna,  Co.  10  Jokns.  Rep,  467.    Dorr  v.  Pacific  Ins,  Co, 

Wheat  Rep  582.    Janny  v.  Columbia  Ihs.  Co.  10  Wheat,  Rep,  411.  ^gg 
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NEW-YORii,  and  signed  the  survey  at  Port  Antonio,  had  declared,  and 
^^^^l^lj^^  which  declaration  was  contained  in  his  deposition  taken  be- 
fore a  notary  in  New- York,  "that  the  vessel  was  not  con- 
demned on  account  of  rottenness,  or  defectiveness  6f  her 
timber  or  hull,  but  because  the  injuries  she  had  received  were 
such  as  to  render  it  impossible  to  effect  her  repairs  at  Port 
Antonio,  without  an  expense  equal  to  or  beyond  her  value, 
when  repaired."  The  counsel  for  the  defendants  objected  to 
this  proof;  and  the  judge  refused  to  admit  it,  unless  the  nota-* 
ry  would  swear  that  he  had  read  the  deposition  to  RogerSi 
or  knew  its  contents,  when  Rogers  made  oa;th  to  it ;  and  the 
notary  not  being  able  to  prove  this,  but  merely  that  such  a 
deposition  had  been  sworn  to  before  him,  the  judge  rejected 
the  proof. 

Two  masters  of  vessels  and  a  ship  carpenter  were  examin* 
ed  as  witnesses,  on  the  part  of  the  defendants,  who  testified, 
tliat  a  vessel  being  rotten,  as  described  in  the  survey,  would 
not  be  fit  to  go  to  sea ;  but  one  of  the  witnesses  said  he 
knew  the  vessel  insured,  and  that  she  was  a  good  vessel,  and 
(  *  165  ]  perfectly. seaworthy,  when  she  left  New-York,  *on  the  voyage 
insured ;  all  the  witnesses  said,  that  if  she  was  seaworthy 
when  she  left  New-  York,  her  timbers  would  not  have  been 
in  the  condition  described  in  the  survey. 

The  judge  charged  the  jury,  that  if  they  believed  the  facts 
stated  in  the  survey  to  be  true,  they  ought  to  find  for  the 
defendants ;  but  if  they  believed  the  witnesses  for  the  plain- 
tiff, they  ought  to  find  for  him,  saving  the  question  as  to  the 
conclusiveness  of  the  survey,  for  the  decision  of  the  court. 
The  jury  found  a  verdict  for  the  plaintiff  for  a  total  loss. 

fVellSy  for  the  plaintiff.  The  clause  in  the  policy  alters  the 
settled  law  on  the  subject,  as  between  the  parties.  It  trans- 
fers the  inquiry,  as  to  the  truth  of  the  fact,  to  the  place  where 
the  survey  happens  to  be  made.  It  gives  a  decided  advan- 
tage to  the  insured  over  the  insurer  ;  and  the  court  will  not, 
under  these  circumstances,  feel  disposed  to  go  beyond  the 
strict  letter  of  the  contract,  in  order  to  hold  a  survey  conclu- 
sive evidence  of  the  fact.  We  contend  that  the  survey  is 
only  prima  facie  evidence^  and  may  be  contradicted. 

In  the  case  of  The  Marine  Insurance  Company  of  AUxan- 
dria  v.  Wilson,  (3  Cranch,  187,)  the  counsel  for  the  insurers, 
Mr.  Lee,  argued  that  the  proof  of  unsoundness  or  rottenness 
must  have  reference  to  the  commencement  of  the  voyage ; 
and  though  the  Supreme  Court  of  the  United  States  did  not 
decide  the  general  question  whether  such  a  survey  was  con- 
clusive evidence,  yet  they  held  that  as  there  was  no  evidence 
referring  the  unsoundness  to  the  commencement  of  the  voyage, 
the  report  of  the  surveyor? ,  itself,  was  not  sufficient  evidence 
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tf  the  fact,     in  tne  ease  of  Garrigues  v.  Voxe,  ^1  Birmey^B  new-york, 
Rep^  592,)  it  was  held  that  the  causes  of  condemnation  staled  ^^^^^^^^ 
in  the  survey  must  be  confined  to  unsoundness  or  rottenness^        haf» 
and  not  be  founded  on  accident  or  other  circumstances.    The  «    .  f  •    ^ 
case  of  Watson  and  Hudson  *v.  The  Insurance  Company  of     ^r  #^i^^/*^i 
North  Amencay  (Condy^s  edit,  of  Marshall  on  Insurance,      L     ^^^  I 
159,  b,  note,)  in  the  Circuit  Court  of  the  United  States,  for 
the  district  of  Pennsylvania,  April  8,  1808,  was  decided  on 
the  same  principle,  that  the  survey  or  condemnation  must 
proceed  on  the  sole  ground  of  unsoundness  or  rottenness,  in 
order  to  be  conclusive.     The  case  of  Amroyd  v.  The  Union 
Insurance  Company,  (2  Binney^s  Bep.  394,)  decided  in  the 
Supreme  Court  of  Pennsyhania,  1808,  is  very  analogous  to 
the  present.     The  survey  in  that  case  stated  injuries  by  storm, 
as  well  as  from  decay,  and  the  surveyors  concluded  by  saying, 
"  therefore  they  are  of  opinion  the  vessel  is  unworthy  of  repair 
^nd  unfit  for  sea.'^     The  court  held  the  condemnation  to  be 
no  bar,  not  being  founded  on  unsoundness  or  rottenness. 
How  can  it  be  said  that  the  condemnation,  in  such  a  case,  is 
Tounded  on  the  rottenness  of  the  timbers,  more  than  on  the 
injuries  arising  from  storms  and  accident  ? 

Colden,  contra'  The  clause  in  the  policy  is  clear  artd  ex 
plieit ;  and  being  the  contract  of  the  parties,  the  court  are 
bound  to  give  it  effect.  It  is  not,  if  the  vessel  is  condemned 
for  rottenness  only,  but  if  she  is  declared  unseaworthy,  by 
reason  or  on  account  of  being  unsound  or  rotten.  It  is  not 
necessary  that  the  unsoundness  should  be  the  consequence  of 
rottenness  only ;  she  may  become  unsound  from  accidents 
arising  during  the  voyage.  Though  the  survey  does  not  con- 
clude that  the  vessel  was  unsound,  by  reason  of  rottenness, 
yet  it  states  facts  from  which  that  conclusion  necessarily  re- 
sults. Every  material  timber,  every  part  of  the  hull,  is  found 
to  be  rotten ;  and  though  other  defects  are  mentioned,  they 
do  not  impair  the  effect  of  the  survey,  when  sufficient  facts 
are  stated  to  justify  the  conclusion  that  she  was  unseaworthy 
on  account  of  being  rotten. 

This  clause  was  introduced  into  policies,  for  the  express 
purpose  of  making  these  surveys  conclusive  evidence  of  the 
fact.     If  they  are  not  to  be  considered  as  conclusive,  the  clause 
is  nugaiory ;  for  before  the  introduction  *of  it  into  the  con-       [  *  167  ] 
tract,  surveys  were  always  held  to  be  prima  fade  evidence. 

Again,  the  declarations  of  Bogers  cannot  be  admitted  to 
c<»itradict  the  document  subscribed  by  him,  and  which  made 
part  of  the  preliminary  proofs. 

Per  Curiam,  The  survey,  and  condemnation,  in  this  case, 
do  not  proceed  on  the  single  ground  that  the  vessel  was  un- 
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NGW-YORK,  sound  or  rotten,  but  on  that  fact,  eonBecte^  i/vitb  other  defects 
^2L'!2i^  aq^  circumstances;  and  it  is,  therefore,  impossible  for  the 
court  to  say,  whether  the  single  cau^e  of  rottenness  would 
have  been  deemed  by  the  «nrveyorB  to  be,  of  itself,  a  sufficient 
cause  of  condemnation  for  unseaworthiness.  The  survey, 
then,  in  this  case,  is  not  to  be  received  sa  conclusive.  The 
cases  of  Garriguea  v.  Coooe,  and  Aniroyd  v.  ^The  Union  Inmh 
ranee  Company ,  which  have  been  cited,  are  in  point ;  and  if 
the  case  were  otherwise  doubtful,  those  decisions  deserve 
great  weight. 

The  evidence  of  the  declaration  of  Rogers  was  admissible ; 
because,  though  the  plaintiff  offered  the  survey  as  preliminary 
proof,  yet  the  defendant  offered  it  as  proof  in  chief;  and  the 
plaintiff  had  a  right  to  show  the  contradictory  declarations  of 
Rogers,  as  a  witness  for  the  defendant.  The  plaintiff  is  en* 
titled  to  judgment. 

Judgment  for  the  plaintiff,  (a) 

(a)  See  4  Johru,  Rep.  132.    S.  C. 


[*168]  *Denk,  ex  dem.  Demarest  and  Wife,  against 

Wynkoop. 

A  and  his  wife  THIS  was  an  action  of  ejectment,  brought  to  recover  one 
ini77i,execut-  half  of  the  premises,  in  the  possession  of  the  defendant. 
*if  fe™Tf  ^  '^^^  cause  was  tried  before  the  Chief  Justice^  at  the  JVew- 
landoAhewife,  Tork  sittings,  in  December y  1810.  A  verdict  was  taken,  by 
aftewaJSf  In  ^^'^^^^^  ^^^  ^^^e  plaintiff,  subject  to  the  opinion  of  the  court, 
?788r*for*'  the  ou  a  caso,  Containing  the  following  facts  :  Philip  Minthome 
consideraiion^of  ^^s  sciscd  of  a  tract  of  land  of  which  the  premises  in  ques- 
?ranted?n"dre-  tiou  are  a  part;  and  on  the  18th  Augfist,  1732,  devised  his 
leased  the  pre-  fQ^\  and  personal  estate  to  his  wife,  during  her  widowhood, 
mortgagee*/  his  and  the  remainder  to  his  children,  then  living,  or  thereafter 
heirs  and  as-  to  be  born  of  his  Said  wife,  to  be  equally  divided  between 
wSfji.ret'aiSecf  them.  The  testator  died,  leaving  nine  children,  four  sons  and 
r*  hanil*^and  ^^^  daughters.  The  children  having  obiained  from  the 
i!ltde  an'  en-  widow  a  release  of  all  her  interest  in  the  estate,  made  a  di- 
fh^'reoT"^    b    ^^^^^^  thereof,  and  executed  a  deed  of  partition,  datea  JOth 

which  ne  cov- 
enanted not  to  brinr  anjr  action  against  A.  or  his  repTesentatives,  for  the  money  doe  on  the  mortgage, 
and  declaring  that  Uie  mortgage  was  kept  <m  foot,  merely  to  protect  the  title  of  &  and  bis  iyeif»  in 
the  premises. 

In  an  action  of  ejectment,  brought  by  A,  and  wife,  against  a  person, claiming  under  B.,  it  was  held, 
that  the  covenant  endorsed  on  the  mortgage  was  no  satisfaction  or  discliaM;^  oTthe  mortgage,  in  law  or 
equity ;  but  the  mortgage  being  unredeemed,  the  title  under  it,  set  up  by  the  defendant,  dainun^  under 
B.  was  a  good  and  valid  defence. 

Whether  the  mortgage  is  now  redeemable,  or  not,  is  a  «]ae«tion  for  the  Court  of  Chancery  t')  deci^ 
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CMober,  1765.     Ilofmah^  one  of  the  daughters,  having,  be*  n^w-york 

fore  the  death  of  the  te$(ator,  mairied  Wiart  JUaUa,  he  and    Ma%18H. 

his  wife  irere  one  of  the  parties  to  the  deed,  which  recited>, 

among  olher  things,  that  Wiert  Bania  and  his  wife  had 

drawn  to  their  ahate  one  eqnat  ninth  part  of  the.estatev 

which  was  paeticularljr  bounded  and  deiicribed.    And  the 

other  children,  pafitiev  also  to  the  deed  of  partition,  grast, 

bargain,  «^1,  aliene,  release  and. confirm^  <<  unto  the  said 

Wiert  ^anto  and  his  wife,  in  their  actual  possession,  now 

being  by  virtue  of  the  premises,  and  to  their  heirs  and  assTgns 

for  ever;*  all,"  &c.  (describing  the  premises  in  question,)*."'to 

have  and  to  hold  the  said  lots,''  &c.  "  unto  the  said  fViert 

*Banta  and  Hannah  his  wife,  their  heirs,  and  assigns,  to  the 

only  proper  use  and  behoof  of  the  s^  Wiert  Manfa  and 

Hatmah  his^  wife,  their  heirs  and  assigns  for.  ever,  in  seve^ 

ralty."      The  deed  contained  mutual  covenants^  a^  to  title 

and  quiet  eii}oyii»ent^  &c. ; 

Hannah,  the  wife  of  Wiert  Banta,  had  three  children, 
Hannah,  Frances^  and  Catharine.  Hannah  married  one 
AUington,  and  lived  on  the  premises  during  the  American 
war,  but  left  the  country  with  her  husband,  at  the  evacuation 
by  the  British^  and  had  not  been  heard  of  for  many  years, 
and  was  supposed  to  have  died,  without  issue.  Frances  mar- 
ried xNi^holas  NageL  Catharine  married  one  Lazier,  and 
died  in  1782,  about  four  years  after  the  death  of  her  mother. 
Lozier  is  still  Uving.  Catharine  left  a  daughter  named  Han- 
nah, who  was  born  about  a  year  before  the  death  of  her 
mother,  and  afterwards  married  John  Demarest,  the  lessor. 

It  was  proved,  on  the  part  of  the  defendant,  that  fH^rt 
Banta  and  his  wife,  on  the  29th  March,  1771,  executed  a 
mortgage  in  fee  of.  the  premises  in  question,  to  Gabriel  Lud- 
low, to  secure  the  payment  of  300  pounds  with  interest.  The 
mortgage  was  duly  registered,  the  3dth  March,  1771,  and 
recited  the  seisin  of  the  ancestor j  Philip  Minthorne^  his 
death,  and  the  deed  of  partiticm.  The  mortgage  contained 
a  covenant,  on  the  part  of  Wiert  Banta,  his  heirs,  executors, 
&c.  to  pay  the  money ;  and  a  power  from  Banta  and  wife  to 
die  mortgagee,  in  case  of  default,  to  sell  the  pr^nises,  and 
the  surplus  money,  after  paying  the  dbbt  and  charges,  was  to 
be  paid  over  to  Banta.  Danw,  Ludlow,  one  of  the  children 
of  Geibrid  ImHow;  became  legally  possessed  of  the  bond 
and  mortgage ;  and  Wiert  Banta,  Nicholas  Nagely  and  Fran- 
ces his  wife,  en  the  7th  Majfy  1788,  for  the  consideration  of 
125  pounds,  granted,,  bargained,  sold,  released,  and'coniirmed 
the  fNremises  to  Daniel  Ludlow,  his  heirs  and  assigns  for 
ever,  with  the  usual  covenants  of  seisin,  against  encum- 
brances (except  the  said  mortgage)  and  warranty.  Oii  ''^the 
back  of  the  mortgage  was  the  following  endorsement  in 
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NEW-YORK,  writing,  dated  7th  May,  1788,  duly  executed  by  Darnel 
May,  1811.^  Ln^loy^^  "I  do  hereby  covenant  and  agree,  to  and  with  the 
within-named  Wiert  Banta,  that  no  action  shall  be  brought 
against  the  said  Wiert  Banta,  his  heir^,  executors  or  admin 
istrators,  for  the  money,  within  mentioned,  or  any  interest 
thereon ;  this  mortgage  being  only  kept  on  foot,  to  protect 
the  estate  of  me  and  my  heirs  and  assigns,  in  the  premises, 
within  granted  and  described."  Daniel  Lnidlow  conveyed 
the  premises  in  fee,  to  Petrus  Stuyvesanty  who,  afterwards, 
conveyed  them  in  fee,  to  the  defendant.  Ludlow,  and  those 
claiming  under  him,  have  been  in  possession  since  the  7th 
May,  1788. 

D.  J?.  Ogden  and  Boyd,  for  the  plaintiff.  Though  the 
deed  of  partition  grants  the  premises  to  Wiert  Banta  and 
his  wife,  to  hold  to  them,  their  heirs  and  assigns  for  ever ;  it 
is  evident  from  the  whole  tenor  and  language  of  the  deed, 
that  it  was  intended  merely  for  the  partition  of  the  estate, 
held  in  common  among  the  children  of  Philip  Minthorne,  so 
that  each  of  the  children  might  hold  in  severalty,  what  was 
before  held  in  common.  It  was  not  intended  that  any  estate 
should  be  granted  or  vested  in  Wiert  Banta ;  and  the  deed 
ought  tp  be  so  construed  as  to  carry  into  effect  the  manifesi 
intent  of  the  parties. 

The  word  grant  does  not  necessarily  mean  a  grant  tn 
fee.  It  may  be  used,  at  the  election  of  the  party,  for  a 
confirmation  or  surrender.  {Co.  Litt.  301,  b.  302,  a.  2  Saund. 
96.  note  1). 

The  words  bargain  and  sale  have  been  introduced  since 
the  statute  of  uses,  and  are  merely  to  declare  the  use.  The 
term  release  has  no  operation ;  for  one  tenant  in  common 
cannot  release  to  another.  {Co.  Litt.  200.  b).  The  word 
"  confirm"  creates  no  new  estate ;  it  only  makes  the  former 
estate  more  sure.  But  it  may,  perhaps,  be  said,  that  by  the 
habendum,  an  estate  of  inheritance  is  vested  in  Banta  and 
his  wife ;  but  if  the  habendum  is  repugnant  to  the  premises, 
it  is  inoperative.  {Perkins,  161).  That  there  is  a  covenant 
[  *  171  •]  *of  warranty  on  the  part  of  Banta  and  wife,  proves  nothing, 
for  every  partition  implies,  and  has  annexed  to  it,  a  warranty 
in  law.  (4  Cruise,  143,  c.  8,  s.  10).  We  contend,  then,  that 
the  words  used  in  the  partition  do  not  create  or  vest  any  es- 
tate in  Banta,  the  husband,  but  merely  confirm  the  interest 
of  the  wife  in  severalty.  The  next  point  is,  whether  Han- 
nah, the  wife,  has  done  any  thing  to  bar  her  heir  at  law. 

The  covenant  endorsed  on  the  mortgage,  we  contend, 
amounts  to  a  release  of  the  debt ;  and  the  mortgage  or  secu- 
rity, which  is  the  incident,  is  thereby  extinguished  and  gone. 
(1  Johns.  Rep,  590.  4  Johns.  Rep.  42).  A  covenant  perpet- 
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ual  not  to  sue,  is  a  defeasance  or  release.  (5  Bac-Abr,  683.  ^?J^"\9i^^' 
Release^  A.  -2).  Can,  then,  a  mortgage  executed  by  the  v^^^.--;^ 
wife,  which  has  been  satisfied,  be  used  in  bar  of  her  heirs  ?  A 
reconveyance  by  the  mortgagee  is  not  necessary  to  revest  the 
estate.  The  moment  the  debt  was  released,  or  the  money 
was  paid,  there  was  an  end  to  the  mortgage ;  and  the  estate 
of  the  mortgagor  remains  as  if  no  mortgage  had  ever  been 
executed. 

Slosson  and  Hoffman,  contra.  Here  was  a  mortgage  in 
fee ;  and  the  mortgagee  in  possession  from  1798;  the  money 
not  having  been  paid,  the  legal  estate  became  absolute  in  the 
mortgagee.  The  equity  of  redemption  was  reserved,  by  the 
mortgage,  to  JViert  Banta,  and  he  released  it  to  the  mort- 
gagee in  possession,  so  that  there  is  a  complete  conveyance 
of  the  legal  tj^tle  and  estate  to  Ludlow;  and  the  heirs  oi  Banta 
and  wife,  must  be  for  ever  barred.  Where  the  legal  estate  is 
out  of  the  lessor  in  ejectment,  the  plaintiff  cannot  recover. 
(5  East,  138.  7  Term  Rep.  49.  Bull,  K  P.  110.  3  Johns. 
Rep.  386.     2  John^.  Cases,  321.    2  Johns.  Rep.  84.  221). 

Tlie  covenant  endorsed  on  the  mortgage  does  not,  in  terms, "" 
or  on  the  face  of  it,  amount  to  a  release  ;  it  can  be  a  release 
only,  in  effect,  or  by  implication.  A  covenant  not  to  sue  one 
of  two  obligors  is  not  a  release,  but  an  agreement.  (7  Johns. 
Rep.  207.  8  Term  Rep.  168.  12  Mod.  556.  1  Ld.  Raym.  . 
690).  If  the  party  has  any  further  right  than  that  against 
which  he  covenants,  it  ig  not  a  release,  but  a  covenant. 

*The  release  ixom  Banta  and  wife  to  Ludlow,  was  exe-  [*17^* 
cuted  on  the  same  day  with  the  covenant..  It  recites  the 
mortgage;  and  in  the  covenant  against  encumbrances,  this 
mortgage  is  expressly  excepted,  showing,  most  clearly,  that 
Ludlow  meant  to  take  the  land  for  the  debt ;  and  that  the 
mortgage  money  was  not  paid. 

If  the  partition  deed  operated  as  a  conveyance  in  fee  to 
Wiert  Banta  and  wife,  they  held  as  joint-tenants ;  and  Wiert 
Banta  hp.ving  survived,  the  whole  estate  was  in  him.  We 
may  suppose  that  the  wife  intended  that  the  estate  should  be 
.  conveyed  to  h(3r  husband ;  and  the  partition  deed  was  so 
dra»w:n  in  order  to  fulfil  that  intention.  ' 

Per  Curiam*  The  defendant  sets  up  a  title  under  the 
mortgage,  executed  by  Banta  and  his  wife  to  Gabriel  lAid- 
low,  and  if  that  mortgage  interest  has  not  been  redeemed,  it 
forms  a  good  defence  to  the  action.  The  endorsement  upon 
the  mortgage  by  l)aniel  Ludlow,  who  claimed  the  interest 
under  it,  was  no  satisfaction*  and  discharge  of  the  mortgage, 
either  at  law  or  in  equity.  It  is  very  clear  that  it  was  not  so 
intended.     The  land  was  taken  for  the  debt,  and  Ludlow  re- 
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tained  the  mortgage,  to  secure  his  title,  as  the  release  o{  Bantu 
alone  did  not  secure  the  fee.  This  is  the  express  language  of 
the  endorsement,  and  it  would  be  unjust  to  take  the  land  from 
him,  or  his  assigns,  without  payment  of  the  debt  for  the  secu- 
rity of  which  the  mortgage  was  created.  Whether  the  mort- 
gage be  redeemable,  or  not,  at  this  late  day,  is  a  question  that 
belongs  to  the  Court  of  Chancery,  and  not  to  this  court  to  de- 
cide.    The  defendant  is  entitled  to  judgment. 


«   'J 


Judgment  for  the  defendant. 


[*173] 


*Taylor  against  Bryden. 


An  action  of  THIS  was  actiou  of  assumpsity  on  a  judgment  obtained 
SlSJlrtr^on^"  against  the  defendant,  in  the  state  of  Maryland^  as  endorsor 
judgment    ob-  of  a  bill  of  exchange. 

Ihl^iiefSu,  The  cause  was  tried  before  Mr.  Justice  Thompson,  at  the 
in  Maryland,?^  last  ApHl  sittiugs,  in  New-York. 

fwdowor  of^^a  rpjjg  plaintiff  produced  in  evidence  a  regularly  certified  copy 
/ci^a^ge,  ajad  it  of  the  judgment  recovered  against  the  defendant,  in  Mary- 
S&^pSmiffiuTd  ^^^'  ^  endorsor  of  a  bill  of  exchange.  The  bill  of  exchange 
declare^  jn  the  was  drawu  by  C.  Ff  T.  Biske,  on  F.  A.  fy  D.  H.  Ruckery 
!^.  on  a  pX  ^«VS-  of  LfOndony  for  2301.  sterling,  at  60  day«  sight,  in  fa- 
lestfornon-jwiy-  vor  of  W.  B.  MagrudBTy  who  endorsed  it  to  the  defendant, 
ment,  as  well  as  ^j^^^  endorsed  it  to  the  plaintiff.     The  bill  was  dated  the  23d 

lor  notKiccept-     _    _  «,^^  •  *        ,  i       /•  r>  *      t* 

anc6  of  the  bill,  JfiZj^,  1799;  and  w^s  noted  oq  the  face  of  it,  for  non-aocept- 
w^  ^e'S^  *»?«'  ?"  th«  14th  S^teoihtt,  1799 

Ly  a  jury,  who  It  also  appeared,  by  a  copy  of  the  protest  for  non-aecept- 
^'i^nli/'''  on  ^"^^^  Vsie.^^  from  the  books  of  the  notary,  in  jMly,  1804,  by 
which  the  jud^"  another  notary,  th^t  the  bill  was  regularly  protested  for  non- 
dwed^Tt  WM  acceptance,  on  the  14th  Sepfembery  1799,  the  notary  who 
held,  that  the  made  the  protest  being  since  dead.  It  also  appeared,  by  a 
so^abie"  notfc*e  ^^PT  ^^  ^^^  protest  for  non-payment,  that  it  had  been  regu- 
w"  dSe°**dnr.  larly  protested  for  non-payment  on  the  16th  Novetnbefy  1799. 
*ue8Uon^  w)m-  ^^  appeared  further,  from  the  recordy  that  the  declaration, 
pounded  of  law  first  filed  by  the  plaintiff,  on  the  .6th  December y  1800,  was 
*°**  er*^  to  *be  ^P^'*  ^^^  protcst  for  non-paymcnt  of  the  16th  November y 

mibmitted  to  a 

jury,  and  having  once  been  fairly  litigated  and  decided,  U  wqji  npt  again  to  be  investigated  in  an  action 

Dfou^t  in  this  state,  on  the  judgment. 

A  lodgment  obtained  in  another  state,  is  fiHmafapU  evidence  pf  a  ju3t  debt|  and  it  is  incumbent  on 
the  aefendant  to  impeach  the  justice  of  it,  — '-  -*- —  "^ *** '  "*— ' '- * *— ' -*  — 


fairly  obtained. 


,  or  to  show,  by  positive  proof,  that  it  was  irregularly  and  un- 
(a)  Vide  tunra.  86.  Rolnnaon  v.  Wurd?M  exeaOors,  note  (a).  The  Judgment  of  a  court  of 
general  Jurisdiction  in  a  sister  state,  being  conclusive  evidence  of  the  matters  therein  adjudi- 
cated, it  follows  that  amumpsU  can  no  longer  be  maintained  upon  it  in  another  state :  but  the 
actiou  «bauid  be  debt,  and  the  plea  tud  tid  record,    Andrews  v  JUentfomeni^  19  Johns,  Ji^,  163 

130 


OF  THE  STATE  OF  NEW-YORK.  173 

1799 ;  and  that  on  the  prayer  of  the  plaintiff,  a  commission  new-york, 
to  examine  witnesses  in  London  and  New- Orleans,  was  issu-     ^^'^' 
ed  the  llih  May,  1802.     On  the  14th  May,  1805,  the  plain-  ' 
tiff,  it  appeared,  jwayed .  leave  to  amend  his  declaration,  by 
adding  a  count  on  the  protest  for  non-accq[>tancey  on  the  14th      r  #  t.^^  -i 
September,  1799;  which  *  amendment  was  allowed  by  the      L     **^ 
court.     The  amended  declaration  contained  also  the  count  on 
the  protest  for  non-payment. 

The  record  contained,  also,  a  deposition  taken  the  3d 
March,  1803,  at  Baltimore,  which  was  read  in  evidence;  It 
slated  that  the  witness,  in  the  absence  of  the  plaintiff,  re- 
ceived, in  November,  1799,  a  letter  directed  to  the  plaintiff, 
from  his  correspondent  in  London,  dated  13th  September, 
1799,  advising  that  the  bill  in  question  had  been  protested 
for  non-acceptance,  of  which  the  witness  gave  due  notice  to 
the  defendant,  in  February,  1800;  that  immediately  on 
receipt  of  the  news  that  the  bills  were  protested  for  non- 
payment, and  returned  by  the  brig  John  Brockwood,  from 
London,  which  was  given  by  a  letter  from  the  plaintiff's  cor- 
respondent, dated  the  21st  November,  1799,  notice  was  given 
to  the  defendant.  It  appeared  that  the  vessel,  called  the 
John  Brockwood,  by  which  the  first  of  the  set  and  protests 
were  sent,  had  been  lost  and  was  believed  to  have  foundered 
at  sea,  and  the  witness  stated,  that  as  soon  as  it  was  believ- 
ed that  she  was  lost,  the  plaintiff  sent  to  London  for  the 
second  of  the  set,  which  was  received  by  the  plaintiff,  in 
September,  1800,  enclosed  in  a  letter,  dated  the  28th  June, 
1800;  that  on  receipt  of  the  second  of  the  set,  the  witness, 
as  agent  of  the  plaintiff,  in  his  absence,  called  on  the  defend- 
ant and  demanded  payment;  but  received  no  satisfactory  - 
answer. 

The  plaintiff  also  gave  in  evidence,  the  following^  letter 
from  the  plaintiff  to  the  defendant :    , 

''New-York,  October  I,  1799. 
"  Since  I  wrote  you  last,  I  have  appointed  Mr.  Ray  as  my 
attorney.  I  have  given  him  particular  directions  to  try  to 
negotiate  with  you  for  the  amount  of  the  bills  for  which  you 
have  obtained  judgment,  and  it  is  my  wish  to  have  the  thing 
settled  amicably ;  and  I  hope  on  your  part,  you  will  try  to 
give  every  indulgence  in  your  *power.  It  is  my  particular  [  *  176  ^ 
directions  to  Mr.  Ray,  the  first  thing  he  does,  to  apply  all 
the  funds  that  is  my  due  for  rent,  &c.  for  the  discharge  of 
the  same.'* 

The  defendant  then  proved,  that  the  mail  for  the  convey- 
ance of  letters  from  the  general  post-ofiice  in  London,  is  reg- 
ularly made  up,  on  the  first  Wednesday  ii  every  month,  and 
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NEW- YORK,  despatched  the  same  evening,  by  the  government  packet,  to 

May,  1811.    New-York;  and  that  it  was  the  invariable  custom  of  the 

^^"^r^^i^^^^  merchants  in  England,  to  forward  the  second  of  a  set  of 

▼.  protested  bills,  by  the  first  opportunity  after  the  first  have 

^"'^"-      been  sent. 

The  defendant  offered  other  evidence  which  was  objected 
to,  and  rejected  by  the  judge,  who  charged  the  jury,  that  it 
was  not  necessary  that  a  copy  of  the  protest  for  non-accept- 
ance should  accompany  the  notice ;  and  that  the  question  of 
due  diligence  was  a  subject  on  which  the  jury  had  a  right  to 
decide  ;  but,  in  his  opinion,  the  plaintiff  had  shown  sufficient 
to  enable  him  to  recover.  The  jury  found  a  verdict  for  the 
plaintiff. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial ;  and  the  following  points  were  raised  by  the  counsel  for 
the  defendant. 

1.  That  the  defendant  did  not  receive  legal  notice  of  the 
protest  for  non-acceptance. 

2.  That  the  protest  for  non-acceptance  ought  to  have  been 
forwarded  with  the  notice  ;  but  was  not  sent  till  July,  1804. 

3.  That  the  protest  for  non-payment  ought  to  have  been 
sent  by  the  first  opportunity. 

4.  That  the  second  of  the  set  of  bills  ought  to  have  been 
sent  by  the  next  opportunity  after  forwarding  the  first. 

5.  That  the  letter  of  the  defendant  to  the  plaintiff  was  con- 
ditional, and  contained  no  promise  to  pay,  and  was  not  bind- 
ing, being  written  under  an  ignorance  of  the  defendant's 
legal  rights. 

I  ♦  176  ]  *The  cause  was  argued  by  Ray  (of  Baltimore)  and  Slosson, 

for  the  defend£«its  ;  and  by  D.  JB.  Ogden  and  Boyd,  for  the 
plaintiff;  but  from  the  opinion  delivered  by  the  court,  it  be- 
comes unnecessary  to  state  the  arguments  of  counsel,  which 
turned  chiefly  on  the  question  of  due  diligence  and  notice. 

The  defendanVa  counsel  cited  4  Term  Bep,  175.  Kyd, 
136, 137.  1  Selwyn's  N.  P.  357,  note  35,  352.  5  Eap.  Bep. 
157.  1  Term  Bep.  167.  Butler's  N.  P.  271.  2  Esp.  Bep. 
511.  3  Dallas,  365.  405.  Kyd,  164,  166,  224.  6  East,  7. 
2  H.  Bl  6,  226,  227,  565.  2  Caines,  344.  Malyne's  Lex 
Merc.  264. 

The  plaintiff^ s  counsel  cited  Chitty  on  Bills,  92.  2  Esjy. 
Cas.  511.  4  Esp.  Cas.  48.  3  Johns.  Bep.  206.  4  East, 
481.    Doug.  Bep.  1.     9  East,  192.     11  East,  118. 

Kent,  Ch.  J.  deUvered  the  opinion  of  the  court.  The 
judgment  in  Maryland,  upon  which  this  suit  was  brought, 
was  rendered  against  the  defendant  as  an  endorsor  of  a  for- 
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eign  bill  of  exchange,  and  he  now  contends  that  he  was  not  new- YORK, 
chargeable,  by  reason  of  the  want  of  due  notice  of  the  non-  v^^^^^J^^fiiV/ 
acceptance,  and  of  the  non-payment  of  the  bill.     Whether      tatlor 
notice  of  the  non-acceptance  of  the  bill,  without  accompany-  v. 

ing  that  notice  with  the  protest  for  non-acceptance,  was  com-  ^^^*="* 
petent,  under  the  law  of  merchants,  to  charge  the  party,  is  a 
point  which  we  need  not  now  discuss,  as  the  suit  in  Mary- 
land was  upon  the  protest  for  non-payment,  as  well  as  for 
the  non-acceptance  ;  arid  the  non-payment,  if  supported  by 
the  requisite  notice  and  proof,  was  sufficient  to  sustain  the 
action.  It  has  been  urged  to  the  court  that  there  was  not 
due  diligence  in  giving  notice  of  non-payment,  and  that  the 
question  of  diligence  is  open  here  for  investigation,  notwith- 
standing the  trial  _and  judgment  in  the  other  state.  But  we 
arc  by  no  means  satisfied  that  such  an  inquiry  ought  now  to 
*be  pursued,  after  the  question  has  been  once  fairly  litigated  [  *  177  ] 
and  decided.  The  question  of  reasonable  notice  is  a  com- 
pound of  law  and  fact,  to  be  submitted  to  a  jury.  (6  East,  3. 
and  14.  innotis,  1  Sch,  trnd  Lefroy,  461.  1  Carwpft.  248.) 
The  judgment  in  Marylaiid  is  presumptive  evidence  of  a  just 
demand;  and  it  was  incumbent  upon  the  defendant,  if  he 
would  obstruct  the  execution  of  the  judgment  here,  to  show, 
by  positive  proof,  that  it  was  irregularly  or  unduly  obtained. 
We  do  not  know  the  whole  amount  of  the  evidence  that  may 
have  been  given  upon  the  trial  in  Maryland.  The  record 
contains  a  deposition,  but  does  not  state  whether  any,  or 
what  additional  proof  was  given.  To  try  over  again,  as  of 
course,  every  matter  of  fact  which  had  been  duly  decided  by 
a  competent  tribunal,  would  be  disregarding  the  comity  which 
we  justly  owe  to  the  courts  of  other  states,  and  would  be  car-* 
rying  the  doctrine  of  re-examination  to  an  oppressive  extent. 
It  would  be  the  same  as  granting  a  new  trial  in  every  case, 
and  upon  every  question  6f  fact.  Suf^ose  a  recovery  in  ano- 
ther state,  or  in  any  foreign  court,  in  an  action  for  a  tort,  as 
for  an  assault  and  battery,  false  impris(Miment,  slander,  &c. 
and  the  defendant  was  duly  summoned  and  appeared,  and 
made  his  defence,  and  the  trial  ivas  conducted  orderly  and 
impartially,  according  to  the  rules  of  a  civilized  jurisprudence, 
is  every  such  case  to  be  tried  again  here  upon  the  merits  ?  I 
much  doubt  whether  the  rule  can  ever  go  this  length.  The 
general  language  of  the  books  is,  that  the  defendant  must 
impeach  the  judgment,  by  showing,  affirmatively,  that  it  was 
unjust,  by  being  irregularly  or  unfairly  procured. 

In  the  case  of  Hitchcock  and  Fitch  v.  Aickin,  (1  Caines, 
460,)  this  court  went  no  further  than  to  decide  the  general 
principle,  that  a.judgment  of  another  state  was  not  conclusive, 
but  was  to  be  placed  upon  the  footing  of  a  foreign  judgment 
under  the  English  law.     The  question  then  is,  how  far,  and 
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NEW-YORK,  to  what  extent)  do  the  English  courts  permit  foreign  *judg- 
^May,  isn^^  ments  to  be  opened,  to  let  in  a  re-examination  of  the  merits. 
Tatlor  The  case  of  Sinclair  v.  Fraser^  contains  the  rule  of  the 

▼•  English  courts.     It  was  decided  by  the  House  of  Lords,  on 

^^^*^'  the  4th  of  March,  1771,  upon  an  appeal  from  the  Court  of 
Sessions  in  Scotland,  (Cited  by  Mr.  tVedderburne,  the  so- 
licitor-general, in  the  case  of  the  Duchess  of  Kingston,  1 1 
State  Tr.  222.)  A  suit  was  brought  upon  a  judgment  in 
Jamaica ;  and  the  question  was,  what  should  be  the  effect  of 
the  judgment ;  and  the  Court  of  Sessions  refused  to  give  any 
effect  to  it,  and  held  the  party  bound  to  prove  the  ground, 
the  nature  and  the  extent  of  his  demand.  But  upon  appeal 
to  the  House  of  Lords,  the  judgment  of  the  Court  of  Sessions 
was  reversed,  and  the  rule  of  law  was  stated  in  the  judgment 
of  reversal ;  "  that  the  judgment  of  the  court  of  Jamaica 
ought  to  be  received,  as  evidence,  prima/acie,  of  the  debt ; 
and  that  it  lies  on  the  defendant  to  impeach  the  justice  of  it, 
or  to  show  that  it  was  irregularly  and  unduly  obtained." 
This  decision  was  cited  in  Galbraith  v.  Neville,  (K.  B.  29 
Geo.  III.  Doug.  Rep.  3d  edit.  p.  5.  note,)  and  Mr.  Justice 
Duller  said,  that  it  had  always  been  considered  as  establish- 
ing the  true  rule. 

In  the  present  case,  the  defendant  has  certainly  not  suc- 
ceeded in  impeaching  the  judgment.  He  has,  at  most,  only 
excited  doubts,  under  the  obscure,  and,  perhaps,  very  imper- 
fect testimony  before  us,  as  to  the  fact  of  due  diligence  in 
giving  notice  of  the  protest  for  non-payment.  And  where 
the  party  has  once  litigated  his  case,  before  a  competent  ju- 
risdiction, and  when  no  fraud  or  unfairness  is  pretended, 
*  every  doubt  and  every  presumption  arising  on  a  matter  in 
pais  ought  to  be  turned  against  him.  We  may,  with  pro- 
priety, adopt  the  observation  of  Lord  Kenyon,  in  the  case  of 
Galbraith  v.  Neville,  as  stated  in  a  note  to  5  East,  475,  that 
"without  entering  into  the  question  how  far  a  foreign  judg- 
ment was  impeachable,  it  was,  at  all  events,  clear,  that  it  was 
prima  facie  evidence  of  the  debt,  and  that  no  evidence  had 
f  *  179  ]  *been  adduced  to  impeach  this."  The  motion  on  the  part  of 
the  defendant,  for  a  new  trial,  is  therefore  denied. 

Motion  denied 
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New^york, 

May,  1811. 

HoYT  against  Gjelston  and  Schenck.  ^sc^E^ifcr^ 

BALDWIN,  for  the  defendant,  moved  for  an  imparlance,  in  an  action  of 
in  this  cause,  until  the  first  day  of  next  ^w^wr  term,  and  {he'^onecfwTf 
jfrom  term  to  term,  until  the  libel  filed  by  the  attorney  of  the  theportofiVw- 
United  States^  for  the  district  of  New-York,  in  the  district  ^^^Jyln!^\Xi 
court,  against  the  ship  American  Eagle,  shall  have  been  heard  the  plaintiff,  a- 
and  finally  determined.  He  read  an  affidavit,  stating  that  the  &^^lft\A 
defendants,  as  collector  and  surveyor  of  the  customs  in  the  in  the  Dutrict 
city  oi  NeW'York,  on  the  10th  July,  1810,  caused  the  ship  ^sLul^- 
American  Eagle,  &c,  to  be  seized,  as  forfeited  to  the  use  of  deraiawofthe 
tlie  United  States,  for  a  violation  of  an  act  of  the  United  b^f't^hJch^'hS 
States,  entitled,  "  an  act  in  addition  to  an  act  for  the  punish-  not  been  heard 
ment  of  certain  crimes  against  the  United  States.''  ^^  fcc^^ti 

On  the  13th  July,  18107  a  libel  was  filed  by  the  attorney  the  sickness  of 
of  the  United  States  against  the  said  ship,  in  the  district  coUrefused*'lo 
o3urt ;  on  which  process  issued,  and  she  was  seized  by  the  erant  the  de- 
liaarshal  of  the  district,  in  whose  custody  she  has  since  re-  pa^^e^Ukd^- 
mained.  On  the  7th  day  o£  November  the  plaintiff*  put  in  his  mteiy,uniii  the 
claim  to  the  vessel,  and  an  answer  to  the  libel;  but  owing  to  {je^d^and^de! 
the  indisposition  of  his  honor  Matthias  B.  Tallmadge,  Esq.  cided  in  the 
judge  of  the  District  Court,  it  has  not  been  possible  to  bring  ^'  -'^^'  -^ 
on  the  cause  to  a  hearing  in  that  court,  and  the  cause  is 
still  depending  and  undetermined. 

The  trespass  charged  in  the  plaintiff*'s  declaration,  and  for 
which  this  suit  is  brought,  was  the  seizure  of  the  American 
Eagle,  as  above  stated. 

^Baldwin  observed,  that  if  the  District  Court  should  condemn  [  *  1 80  J 
the  vessel,  or  grant  a  certificate  of  probable  cause  of  seizure, 
it  would  be  a  complete  defence  to  the  present  action.  But  if 
this  court  can  entertain  this  cause,  and  suffer  it  to  proceed,  it 
will,  in  effect,  have  a  control  over  the  District  Court  of  the 
United  States,  which  has  exclusive  jurisdiction  in  all  such 
cases. 

It  may  be  said,  that  we  might  plead  in  abatement ;  but  this 
motion  is  proper  and  regular.  (Barnes,  224.  CartheWf  136. 
4  Bac.  Abr.  Plead.  47.)  A  plea  in  abatement  would  hot  be 
proper,  for  a  new  suit  might  be  commenced,  and  so  toties 
quoties.  It  is  a  matter  in  bar,  not  in  abatement.  {Chitty  on 
Plead.  435,  445.) 

Colden,  contra,  read  the  affidavit  of  the  plaintiff*,  statmg, 
that  the  process  against  the  ship  American  Eagle,  belonging 
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NE^^.roRK,  to  the  plaintiff,  was  returnable  in  the  District  Court,  on  the  3d 
May,  1811.  ^^g^f,  1810.  The  libel,  on  the  part  of  the  United  States, 
alleged  that  the  said  ship  was  fitted  out,  with  intent  that  she 
should  be  employed  in  the. service  of  o,  foreign  state,  to  com- 
mit hostihties  on  the  subjects  of  another  foreign  state,  with 
whom  the  United  States  were  at  peace.  The  two  foreign 
states  referred  to  in  the  libel,  are  the  dominions,  territories  or 
possessions  of  the  two  contending  chiefs  of  the  island  of  S!t. 
Domingo,  Pc/ion  and  Christophe.  No  District  Court  was 
held,  at  which  the  plaintiff  could  file  a  claim,  until  the  7th  of 
November,  1810,  when  the  plaintiff  filed  his  claim  and  answer, 
on  oath,  denying  all  the  charges  contained  in  the  libel.  No 
District  Court  having  been  held  at  which  the  libel  could  be 
heard,  on  account  of  the  indisposition  of  the  judge ;  and  his 
disability  to  hold  a  court  continuing,  and  it  not  appearing 
probable  that  he  would  be  able  to  hold  a  court  before  the 
stated  term  of  the  Circuit  Court  of  the  United  States,  in  Sep 
tember,  the  plaintiff,  by  his  counsel,  in  the  latter  end  of  July, 
made  a  formal  application  *to  the  marshal  of  the  district  of 
NeW'York,  in  the  absence  of  the  attorney  of  the  district,  re- 
quiring the  marshal  to  make  such  application,  as  the  law 
requires  in  such  case,  to  the  judge  of  the  Supreme  Court  of  the 
United  States,  allotted  to  the  circuit  of  the  district  of  New- 
York,  to  remove  the  cause  depending  in  the  District  Court 
into  the  Circuit  Court,  pursuant  to  the  act  of  congress,  passed 
3Iarch  2d,  1809:  (10th  con^.  2d  sess.  c.  94,  9th  vol.  LawSy 
259)  :  but  the  marshal  refused  to  take  any  measures,  in  con- 
sequence of  such  application.  The  disability  of  the  judge 
still  continuing,  and  there  being  no  prospect  of  its  being  re- 
moved before  the  stated  term  of  the  Circuit  Court  of  theUnited 
States  in  April  last,  a  second  application  was  made  to  the 
marshal,  in  the  absence  of  the  attorney  of  the  district,  on  the 
28th  of  February  last,  for  the  purpose  of  having  the  causes 
depending  in  the  District  Court,  removed  into  the  Circuit  Ccmrt 
of  the  United  States,  which  application  was  supported  by  an 
affidavit  of  the  disability  of  the  judge,  from  extreme  indisposi- 
tion to  hold  a  court,  and  of  its  probable  continuance  for  a 
considerable  time.  But  the  marshal,  though  the  urgency  and 
hardship  of  the  plaintiff's  case  were  fully  stated  to  him,  refused 
to'take  any  measures  in  consequence  of  such  application.  A 
similar  application  was  also  made  to  the  district  attorney,  then 
at  Albany,  who  declined  taking  any  measures  for  the  removal 
of  the  cause. 

Coldeh  observed,  that  under  these  circumstances  of  t!ie 
case,  the  court  would  not  be  induced  to  exercise  their  discre- 
tion in  favor  of  the  present  motion.  The  court  could  not 
intend  that  the  vessel  will  be  condemned,  as  all  the  &cts  in 
the  libel  are  contradicted  on  oath.  The  act  of  congress 
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passed  the  24th  February,  1807,  (8th  vol.  Laws,  255,  2d  new-york, 

Bess.  9th  cong.  c.  64),  provides,  that  in  all  cases  of  seizures,  ^^2^^^ 

where  judgment  is  given  for  the  claimant,  if  the  judge  shall  '"^^ 

certify  th?it  there  was  reasonable  *cause  of  seizure,  the  claim-, 

ants  shall  not  be  entitled  to  costs,  nor  the  person  making  the 

seizure  be.  liable  to  an  action  on  account  of  such  seizure. 

The  certificate  of  the  judge  must  be  founded  on  fects.     But 

this  is  not  a  case. in  which  any  such  certificate  can  be  given ; 

for  there  can  be  no  mistake  as  to  fact,  but  as  to  the  law.    The 

ship  was  libelled  under  the  law  of  the  United  States  of  the 

5th  of  June,  1797.  (1st  sess.  3d  cong,  c.  50,  s.  3.)     Can  any 

person,  for  a  moment,  suppose  that  Petion  and  Christophe, 

the  rival  chiefs  of  St.  Domingo,  VLte  foreign  princes  or  states 

within  the  meaning  of  that  law  ?     But  it  is  unnecessary  to 

enter  into  the  discusision  of  this  question,  at  this  time. 

The  judge  of  the  District  Court  cannot  grant  a  certificate  of 
probable  cause,  because  the  libellant  has  mistaken  the  law. 

This  is  not  a  prize  question ;  and  the  constitution  and  laws 
of  the  United  States  being  the  supreme  law  of  the  land,  this 
court  is  competent  to  decide  on  an  act  of  congress,  when 
brought  before  them  in  this  collateral  way. 

T.  A.  Emmet  and  Hofiman,  on  the  same  side,  observed, 
that  this  was  a  new  and  extraordinary  application.  It  was  a 
motion  for  an  indefinite  imparlance ;  and  for  what  reason  ? 
There  has  been  no  delay  or  misconduct  on  the  part  of  the 
plaintiff;  nor  is  there  any  thing  in  the  nature  of  the  present 
action  to  induce  the  court  to  frown  upon  it.  It  is  not  a  mo- 
tion to  put  oflf  a  trial,  but  to  postpone  indefinitely  the  time  of 
pleading.  How  can  the  defendants  be  injured  by  putting  in 
their  plea?  As  no  certificate  of  probable  cause  has  been 
given,  it  cannot  be  pleaded.  Should  it  be  granted  after  issue 
joined,  it  may  be  pleaded  puis  darrein  cimtinuance.  A  de- 
cree of  condemnation  may  be  given  in  evidence  under  the 
general  issue.  It  is  very  important  to  the  plaintiff  that  issue 
should  be  joined  as  early  as  possible,  in  order  to  obtain  an 
earlier  trial  of  his  cause. 

*Is  there  any  thing  in  the  law  of  the  United  States  to  pre-  [  *  *r.3] 
vent  this  court  deciding  whether  Petion  and  Christophe  are 
foreign  princes,  within  the  meaning  of  the  act  of  congress  ? 
It  is  not  a  question  of  capture  or  prize,  arising  under  the  law 
of  nations.  This  court  can,  and  must  take  notice  of  the  law 
of  the  United  States,  when  it  comes  collaterally  before  them, 
ki  a  cause  depending  here.  This  court  is  bound  to  interpret 
the  law  of  congress,  and  is  not  obliged  to  wait  until  another 
court  makes  the  interpretation  for  them.  (See  Jackson  v. 
HaUett  8f  Bowne,  1  Caines,  60.)  Would  this  court  be  bound 
by  a  certificate  of  probable  cause,  without  looking  at  the  law 
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NEW-YOkK,  of  the  United  StateSy  and  deciding  whether  the  judge  of  the 
^JJ^y^J;^  District  Court  had  authority  to  grant  it  ? 

HOTT  ,  • 

v^  Baldwiny  in  reply,  said  that  the  matter  of  defence,  on  the 

IcnxvcK?  *  p^i't  of  the  plaintiff,  must  be  pleaded,  and  could  not  be  given 
m  evidence  under  the  general  issue. 

Per  Curiam.  The  cause  in  the  District  Court  has  been  un- 
necessarily delayed  on  the  part  of  the  public  prosecutor ;  for 
the  officers  of  the  United  States  may,  in  case  of  the  sickness 
of  the  judge  of  the  District  Court,  remove  the  cause  into  the 
Circuit  Court.  An  indefinite  imparlance,  therefore,  is  unrea- 
sonable, and  ought  not  to  be  granted. 

Further  time  to  plead  was,  however,  given,  on  the  motion 
of  the  defendant's  counsel,  until  the  1st  July  next. 

Motion  denied 
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CASES 

ARGUED  AND  DETERMINED 

IN    THE 

Sttiiteme  ^otttt  of  S^uTrfciitute 

or  THE 

STATE  OF  NEW-YORK, 

IW  AUGTTST   TERM,    1811,    IN   THE   THIRTY-SIXTH  YEAR   OF    OUB 
INDEPENDENCE. 


Bayley  against  Bates,  Sheriff,  &c. 

THIS  was  an  action  on  the  case,  for  a  false  return.  The  An  inquisition 
declaration  stated,  that  a  judgment  was  obtained  in  February,  Stf 'sju^^  to%s- 
1809,  in  favor  of  the  plaintiff,  against  R.  B,  on  which  Kfi,fa,  certain  whether 
was  issued,  returnable  the  25th  of  November,  1809,  and  de-  goocTs^t^enoS 
Kvered  to  the  defendant,  as  sheriff  of  the  county  of  Ontario,  ^  Jen  facias,  h 
on  the  14th  of  November.  That  the  defendant  had  not  the  '^t  or  not!  if 
moneys  as  he  was  directed,  &c,,  but  falsely,  maliciously,  and  found  not  to  be 
deceitfully  returned  on  the  fi.  fa.  that  he  could  find  no  goods  uficaTion  tVSfe 
or  chattels,  lands  or  tenements,  of  the  said  R.  B.  in  his  baili-  sheriff,  for  re- 
wick,  itc.  Plea,  the  general  issue.  The  cause  was  tried  at  z!J^"*^  and'^^a 
the  Ontario  circuit,  on  the  26th  of  June,  1810,  before  the  conciusive  de- 

Chief  Justice.  tio"n  agains"  him 

0«  the  jieri  facias  which  was  given  in  evidence,  the  de-  fo'  a  fatst  re- 
fendant  had  endorsed  a  return  ofnuUa  bona.  It  was  proved,  bniio"wl^*U)at 
that  afler  the  delivery  of  the  writ,  and  before  the  return-day  fee  did  not  act 
thereof,  the  defendant  had  levied  on  a  negro  boy,  said  to  be  J^'||'5«^<'aiih. 
a  slave  of  R.  B„  the  defendant  named  in  the  execution,  who  But  if  an  ad- 
brought  the  negro  into  this  state  in  1803,  when  he  removed  ^tyu^endtr?d 

to  the  sheriff; 
and  he  should  unreasonably  refuse  it,  it  uems  that  be  is  bound  to  proceed  and  sell  the  goodS;  or  b« 
liable  for  a  false  return,  {b) 

(a)  But  in  an  aetion  of  trespass,  for  taking  goods  not  belonging  to  the  defendant,  such  an 
,.^,  .      ^j^  mltigatf         '  '  —  .      ~ ^   _. 


inquisition  can  only  go  in  mitigation  of  damages.    Toumtend  v.  Pkilips,  10  Johns.  Rep,  98. 
And  in  no  case  Is  it  conclusive  of  the  right  of  pr< *      -       -  • -    —  - 

ii)  Aec  Fm  CUtfv.  FUet,  15  Jekns.  Rep.  147 


And  in  no  case  Is  it  conclusive  of  the  right  of  property,  though  it  may  excuse  the  sheriff  for 
returning  »i(Ua  htna.    Fan  CUtfv.  Fleet,  IS  Johns.  Rep.  147.    Vide  Hart  v.  Deamcr,  6  Wendell, 
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into  Ontario  *county,  from  the  state  of  Maryland ;  and  had 
filed  in  the  proper  office,  the  affidavit  and  certificate  required 
by  law  in  such  ca«e.  It  was  proved  that  R.  B.  had  claimed 
the  negro  as  his  slave.  The  plaintiff  gave  notice  to  the  de- 
fendant, that  the  negro  was  the  property  of  R,  B.,  and  offer- 
ed to  indemnify  the  defendant  if  he  would  sell  the  negro ; 
and  protested  against  a  trial  of  the  question  of  property  by 
a  jury,  as  the  slave  was  not  claimed  by  any  other  person. 
The  offer  of  indemnity  was  verbal,  and  not  accompanied  with 
a  tender  of  any  written  security  or  bond.  The  defendant 
summoned  a  jury  to  inquire  into  the  fact  of  property  ;  and  by 
an  inquisition  taken  the  20th  of  December,  1809,  in  the  usual 
form,  the  jury  found  that  the  negro  was  not,  in  fact,  the  pro- 
perty of  R.  B. 

The  plaintiff's  attorney  attended  before  the  jury  of  inquiry ; 
no  person  appeared  to  claim  the  negro,  and  the  only  question 
submitted  to  the  jury  was,  whether  the  negro  had  not  become 
entitled  to  his  freedom,  under  the  act  relative  to  slaves  and 
servants,     (sess.  24,  c.  188.     1  R.  S.  656.) 

It  was  proved  that  when  JR.  J?,  left  the  county  of  Ontario, 
the  plaintiff,  as  his  agent,  let  the  farm  of  R.  B,  to  another 
person,  with  the  negro,  who  labored  on  the  farm,  in  the  ser- 
vice of  the  lessee,  for  one  year  and  nine  months,  and  had 
afterwards  been  seen  in  the  service  of  other  persons,  some 
years  after  R,  B:  had  left  the  county ;  and  that  before  the 
delivery  of  the  execution  to  the  defendant,  he  had  hired  him- 
self out  to  labor,  and  had  been  at  large,  in  different  parts 
of  the  county. 

The  Chief  Justice  charged  the  jury,  that  the  inquisition 
was  conclusive  in  fevor  of  the  defendant,  unless  the  plaintiff 
proved  that  the  defendant  had  acted  dishonestly  and  fraudu- 
lently ;  and  that  to  entitle  the  plaintiff  to  recover,  he  must 
not  only  show  that  the  return  was  false,  but  that  the  defend- 
ant knowingly,  wilfully,  and  deceitfully,  made  such  false 
return;  aiid  that  it  was  for  the  jury  to  decide  whether  the 
defendant  had  acted  impartially  and  with  good  faith,,  id 
tidying  the  inquisition.  The  jury  found  a  verdict  for  the 
defendant. 

*A  motion  was  made. to  set  aside  the  verdict,  as  against 
evidence,  and  for  the  misdirection  of  the  judge. 

Sudaniy  for  the  plaintiff,  contended  that  the  inquisition  in 
this  case  was  not  conclusive*  In  Latkow  v.  Earner  and  j?»r- 
nett,  (2  H.  Bl.  437,)  the  court  of  K.  B.  held  that  the  pro- 
ceeding of  the  sheriff  could  not  be  conclusive  in  wiy  case,  for 
inquests  of  office  were  always  traversable.  At  most,  the  in 
quisition  could  only  go  in  excuse  or  mitigation  of  damages. 
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To  make  a  sheriff  liable,  it  is  enough  to  show  the  fact  of 
a  false  returi^KnA  the  law  will  presume  a  want  of  good  faith 
in  the  officer.  It  is  not  requisite  to  prove  that  he  acted  mali- 
ciously or  deceitfully.  ^ 

It  was  admitted  that  the  negro  was  a  slave,  ajid  the  inquiry 
was,  whether  he  had  been  manumitted  according  to  law. 
Having  been  once  a  slave,  he  is  presumed  to  continue  in  that 
condition  until  a  regular  manumission  is  proved.  It  does  not 
appear  that  the  jury  who  signed  the  inquisition,  found  that 
the  negro  had  been  manumitted.  Is  the  inquisition  to  be 
conclusive,  not  only  as  to  right  of  property,  but  as  to  the 
freedom  of  the  slave  ?  Whether  he  was  free  or  not,  was  a 
question  of  law,  not  to  be  decided  in  this  collateral  way. 

Rodman^  contra,  observed,  that  the  charge  to  the  jury  was 
not  that  the  inquisition  was  .conclusive  as  to  the  right  of  pror 
perty,  but  merely  as  a  protection  to  the  sheriff  against  this 
action. 

By  the  fifth  section  of  the  act  concerning  slaves  and  ser- 
vants, {sess.  24,  c.  188,)  the  negro  became  free,  in  conse- 
quence of  the  hiring  or  transferring  for  a  year  and  nine 
months.  [1  R.  S.  658,  sec.  10.]  It  became  necessary,  there- 
fore, for  the  sheriff  to  have  the  question  tried  by  a  jury. 

In  the  case  o( Latkow  v.  Earner  and  another,  the. inquisi- 
tion was  after  the  action  was  brought.  It  is  said  by  Dalton, 
(JDalton's  Sheriff,  146.  Impey's  Sheriff,  153.  Tidd's  Pr. 
921.  1  Sellon,  557.  Gilb.  on  Executions,  21,)  and  various 
other  writers,  that  the  finding  of  the  jury  will  excuse  the 
sheriff;  and  in  Farr  v.  Nev)man,  *(4  lerrn  Rep,  633,  648,) 
Grose,  J.  and  Lord  Kenyon  agreed  that  the  sheriff  might 
summon  a  jury  to  satisfy  himself  as  to  the  property,  and  that 
the  inquisition  would  justify  him :  and  in  Roberts  v.  Thomas, 
(6  Term  Rep,  88,)  Lord  Kenyon  refused  to  set  aside  an  in- 
quisition in  such  a  case.  He  said  it  was.  for  the  purpose  of 
indemnifying  the  sheriff,  in  making  his  return  to  the  writ ; 
but  did  not  bind  the  right  of  property  between  the  litigating 
parties.  The  some  doctrine  is  recognized  in  Wells  v.  Pick- 
man,  n  Term  Hep.  177,)  where  Lord  Kenyon  speaks  of  the 
sheriff^s  making  use  of  the  intervention  of  a  jury^  so  as  .lo 
avoid  all  risks. 


ALBANY, 
August,  18U. 

Baylst 

V. 
BATCt 


[  *  188  I 


Per  Curiam,  The  question  is,  whether  the  defendant  was 
protected  under  the  inquest  of  office  from  the  charge  of  a 
raise  return.  It  is  found  that  he  procured  and  conducted  the 
inquest  with  impartiality  and  good  faith  ;  and  it  appears  that 
the  plaintiff  had  due  notice  of  it,  and  that  there  was  not  any 
regular  indemnity  offered  to  the  sheriff,  in  case  he  would  sell 
the  negro      If  then,  the  return  of  nulla  bona,  founded  upon 
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an  inquest,  will  in  any  case  be  a  defence  in  an  action  fof  a 
false  return,  notwithstanding  that  the  property  of  the  chattel 
in  question  did  belong  to  the  defendant  in  the  execution,  this 
would  seem  to  be  such  a  case. 

The  general  language  of  the  books  is,  that  these  inquisitions 
will  excuse  the  sheriff  in  his  return  of  nulla  bona,  and  repel 
the  charge  of  a  false  return.  (JDcMon's  Sheriff,  146.  Gil» 
bert's  Law  of  Executions,  21.  Tidd's  K.  B.  vol.  2,  922. 
Grose,  J.  and  Lord  Kenyon,  in  4  Tenn  Rep,  633,  648.  Ld. 
Kenyon,  in  6  Term  Rep.  88.  7  Term  Rep.  177.  Impey's 
Sheriff,  135,  and  by  the  counsel  on  each  side,  in  Cooper  v. 
Chitty  and  Blackstone,  1  Burr.  20.  Gould,  J.  in  3  Mils. 
309.^  There  is  not  any  express  adjudication  upon  the  point ; 
for  the  usual  coufse  for  the  sheriff  is  to  take  an  indemnity,  by 
bond,  from  the  plaintiff,  if  the  question  of  property  be  doubt- 
ful or  litigated.  There  are  also  other  ways  pointed  out  in  the 
books,  by  *which  the  sheriff  will,  in  such  cases,  be  protected 
from  harm.  The  court  will,  on  application,  enlarge  the  time 
for  making  a  return,  until  the  right  of  property  be  tried  be- 
tween the  parties,  or  the  sheriff  receive  a  sufficient  indemnity. 
So,  if  he  sells,  the  money  may  be  retained  in  court'  until  the 
right  be  ascertained,  and  the  sheriff  may  even,  by  filing  a  bill 
in  chancery,  compel  the  parties  to  interplead.  (1  K^.  693. 
1  Burr.  37.  2  Black.  Rep.  1064.  2  Tidd's  K.  B.  928.  2 
Bay^s  Rep.  67.)  But,  if  none  of  these  steps  by  taken,  and 
the  sheriff  summons  an  inquest,  and  makes  a  return  accord- 
ingly, it  will  protect  him,  unless  there  be  circumstances  in 
the  case  to  show  that  he  did  not  act  with  good  faith.  If  the 
sheriff  should  unreasonably  refuse  an  adequate  indemnity,  the 
court  would  probably  hold  him  bound  to  proceed  and  sell,  or 
reject  this  defence.  An  action  for  a  false  return  sounds  in 
tort  and  fraud  ;  and  it  draws  into  consideration,  in  a  greater 
or  less  degree,  the  quo  animo  of  the  defendant. 

In  the  present  case,  there  are  no  circumstances  to  deprive 
the  sheriff  of  the  protection  which  the  inquisition  ought  to 
give,  and  the  motion  for  a  new  trial  is  denied. 


i4d 


Motion  denied. 
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Thompson  against  Ketcham.  vt!!sl^!;i!!l. 


THIS  was  an  action  of  assumpsit.    The  declaration,  be- 
sides the  usual  money  counts,  contained  a  count  on  a  *pro- 
missory  note,  as  follows :    "  I  promise  to  pay  Capt.  Samuel  paymentTpa'^rt 
Thompson,  eiffhty  dollars,  for  value  received.    MonJteso  Bay,  ^^  ^^^  original 

>i.n«^*l  01     lQn?»  ^'  contract,  and  if 

Apnl  21 ,  1807.  no  time  of  pay- 

Plea,  general  issue,  with  notice  that  infancy  would  be  given  «nent  is  expres- 
in  evidence  at  the  trial.  Jhe  law  "  ad- 

The  cause  was  tried  at  the  Ulster  circuit,  in  September,  J"<^s«« »'  *<>  ^^ 
1810,  before  Mr.  Justice  Yates.  ffil;J".  "7„"d 

It  was  proved  that  the  defendant  had  acknowledged  that  t^^p^  evidence 
the  plaintiff  had  lent  him  the  80  dollars  at  Montego  Bay,  in  To  iholTa'dif! 
the  island  of  Jamaica;  and  that  he  could  not  have  done  ^^^^^^  t»™«  ^f 
without  the  money.  ,  ^'^hl^liJld 

The  defendant  proved  that  at  the  time  he  executed  the  contracuu  is  to 
note,  and  when  he  acknowledged  the  receipt  of  the  money,  he  §,7^^rties°,' by 
was  under  the  age  of  21  years.  the  tei-ms  of  the 

The  plaintiff  objected  to  the  insufficiency  of  the  evidence,  v?ewTdiffereJrt 
unless  the  defendant  also  proved  that  by  the  laws  of  Jamaica,  p'acc.  (b) 
infancy  was  a  defence  to  an  action  for  the  money.  fendan??n  an 

The  defendant  then  offered  to  prove,  that  by  a  parol  agree-  action  brought 
ment  between  him  and  the  plaintiff,  the  money  was  to  be  paid  missory"  *  nlZ 
on  the  arrival  of  the  parties  at  the  city  of  New-Tork,  and  that  made  mJamai- 
both  of  them  arrived  here  at  the  same  tim^.  This  evidence  was  /Jj^l^^l  de- 
objected  to,  but  admitted,  and  a  verdict  was  taken,  by  consent,  fence,  it  was 
for  the  plaintiff  for  99  dollars  and  68  cents,  subject  to  the  ^und^o^'X^ 
opinion  of  the  court,  on  a  case  containing  the  above  facts.  that  such  a  plea 

Two  points  were  raised  for  the  consideration  of  the  court ;  ^^^  defence 
I.  The  defendant  was  bound  to  show  that  by  the  laws  of  m  Jamaica 
Jamaica,  infancy  would  be  a  defence  there,  to  an  action  on 
the  note. 

2.  That  the  parol  evidence  which  was  objected  to  by  the 
plaintiff,  at^he  trial,  was  inadmissible. 

The  case  was  argued  by  Sudam,  for  the  plaintiff,  and  Bug- 
gies, for  the  defendant.  In  addition  to  what  was  said  on  the 
former  argument  of  the  same  case,  (See  4  Johns.  Bep.  285,) 
the  counsel  for  the  plaintiff,  relied  also  on  *the  case  of  Hoi- 
many.  Johnson.  {Cowp.  341.)  In  no  case,  it  was  contended.  * 
where  a  contract  is  made  in  reference  to  the  laws  of  another 
country,  is^the  party  seeking  to  enforce  the  Cv-ntract,  bound 
to  show  those  laws ;  but  the  defendant  who  seeks  an  exemp- 
tion by  such  laws,  must  prove  them.     According  to  the  rules 

ia)  Vide  Henkk  ▼.  Bemtut,  ti^,  374.    LohdM  ▼.  HoplAnM,  5  Cotom,  516.    JIT.  ^  F.  Bank  ▼. 
Sekwjfier,  7  CaioM,  337.    Fitxhigh  v.  Runfon,  tn^a,  375. 


iii'i  Vide  JS»drwa  y.  Hariot,  4  Cmeen,  511,  noU. 
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of  special  pleading,  the  defendant  must  prove  the  foreign  law 
on  which  he  relies  for  his  defence. 

Agaaiiy  parol  evidence  cannot  be  received  to  control  the 
legal  import  of  a  known  commercial  instrument.  (1  Tawnt. 
Rep.  347.  Hogg  v.  Smith,)  The  note,  on  the  lace  of  it, 
is  payable  immediately  ;  and  if  the  defendant  had  been  stied 
in  Jamaicay  he  could  not  have  set  up  in  defence,  a  subsequent 
parol  agreement  of  the  plaintiff  to  receive  the  money  oH  his 
arrival  at  New-York.  The  original  contract  was  complete 
in  Jamaica^  and  cannot  be  varied  by  parol  evidence  of  a  sub- 
sequent agreement.  The  time  and  place  of  payment  are  an 
essential  part  of  the  contract,  and  must  be  stated.  Where 
no  time  of  payment  is  expressed  in  the  contract,  it  is  a  con- 
clusion of  law,  that  the  money  is  to  be  paid  immediately.  It 
is  not  left  as  a  matter  of  mere  presumption  or  inference  ;  but 
is  fixed,  by  judgment  of  law,  as  clearly  as  if  it  was  so  express- 
ed in  the  contract. 


For  the  defendant  it  was  observed,  that  if  the  defendant 
had  pleaded  infancy,  a  replication  that  the  note  was  made 
m  Jamaica  would  not  get  rid  of  the  bar,  unless  it  was  also 
shown  by  the  plaintiff,  that  by  the  law  of  that  island,  infancy 
was  no  bar. 

Where  a  party  covenants  to  pay  money,  or  to  do  a  certain 
thing,  at  a  certain  time,  the  time  of  performance  may  be  ex- 
tended by  parol.  (3  Esp.  Cas.  35.  1  Johns.  Cas.  23.  3 
Johns.  Rep.  528.)  If,  then,  parol  evidence  is  admissible  to 
extend  the  time  of  payment,  there  is  no  good  reason  why  it 
may  not  be  received  to  show  the  place  of  payment.  Parol 
evidence  may  be  received  to  explain  a  written  contract.  It 
[  ^  192  ]  may  be  admitted  also  \o  *vary  an  inference  or  rebut  a  pre- 
sumption. (Rob.  on  FraudSy  10,  55,  56,  63,  64.)  If  the  law 
implies  that  the  note  in  question  is  payable  on  demand,  why 
may  not  the  defendant  r<?pel  that  presumption,  by  parol  evi- 
dence of  an  agreement  that  it  should  be  paid  at  a  certfun 
time  and  place  ? 

.Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  This  case 
presents  two  questions;  1.  Was  parol  evidence  admissible 
that  the  payment  of  the  note  was  to  be  made  in  New-York? 
2.  If  it  was  not,  then  on  whom  did  the  onus^  Vie  of  proving 
the  law  of  the  island  of  Jamaica  on  the  subject  of  infancy  ? 

1.  When  this  cause  was  formerly  before  the  court,  (4  Johns. 
Rep.  285,)  the  admissibility  of  the  testimony,  relative  'to  the 
agreement  to  pay  tlie  note  in  New-York,  was  not  drawn  in 
question ;  for  the  testimony  had  been  admitted  without  ob- 
jection. This  point  is  not  therefore  to  be.  considered  as 
having  been  decided  in  that  case.  The  evidence  was  not 
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admissible.  The  time  of  payment  is  part  df  the  contract, 
and  if  no  time  be  expressed,  the  law  adjudges  that  the  money 
in  payable  immediately.  This  is  not  only  a  positive  rule  of 
the  common  law,  but  it  is  a  general  principle  in  the  construc- 
tion of  contracts.  When  the  operation  of  a  contract  is  clearly 
settled  by  general  principles  of  law,  it  is  taken  to  be  the  true 
sense  of  the  contracting  parties ;  and  it  is  against  established 
rule  to  vary  the  operation  of  a  writing  by  parol  proof.  There 
is  no  ambiguity  in  this  case  which  requires  explanation.  The 
note,  upon  the  face  of  it,  was  payable  immediately,  and  the 
parol  proof  went  to  alter,  in  a  very  material  degree,  its  opera- 
tion and  effect,  by  making  it  not  payable,  until  some  distant 
and  undefined  period,  when  the  parties  should  arrive  at  New- 
York.  Suppose  the  note  had  been  put  in  suit,  in  Jamaica, 
before  the  parties  left  the  island,  could  it  have  laid  in  the 
mouth  of  the  defendant  to  say  that  he  was  not  suable,  because 
the  time  of  payment  had  not  arrived,  as  he  had  not  arrived  in 
New-  York,  The  force  and  effect  of  the  contract  must  be  de- 
termined *from  the  contract  itself,  and  not  by  proof  aliunde. 
The  lex  loci  is  to  govern,  unless  the  parties  had  in  view  a 
different  place,  by  the  ttrm^  of  the  contract.  Si  partes  aUum 
in  contrahendo  locum  respexerint.  This  is  the  language  of 
Huber.  Lord  Mansfield,  in  Bx>b%n8on  v.  Bland,  (2  Burr, 
1077,)  says,  the  law  of  the  place  can  never  be  the  rule,  where 
the  transaction  is  entered  into  with  an  express  view  to  the 
law  of  another  country,  and  that  was  the  case  with  the  con- 
tract in  that  cause. 

This  case  does  not  fall  within  the  range  of  those  cases  in 
which  the  courts  have  admitted  parol  proof  of  an  agreement 
to  enlarge  the  time  of  performance.  In  all  those  cases,  the 
agreement  was  subsequent  to  the  time  of  the  original  contract, 
and  admitted  the  force  and  effect  of  it.  (1  Johns,  Cas.  22. 
1  Esp,  N,  P,  35.  3  Johns,  Rep,  531.)  Here  the  proof,  ac- 
cording to  the  imiK)rt  of  the  case,  went  to  show  the  original 
agreement  to  be  different  from  what  the  note  declared  it  to 
be  ;  and  it  was,  therefore,  injtdmissible. 

2.  The  testimony  being  rejected,  the  next  question  is,  which 
party  was  bound  to  prove  the  law  of  Jamaica,  The  court 
cannot  know,  ex  officio,  what  are  the  rights  and  disabihties 
of  infants,  or  when  infancy  ceases,  by  the  provincial  law  of 
Jamaica,  These  questions  depend  much  upon  municipal 
regulations  ;  and  what  the  foreign  law  is,  must  be  proved,  as 
a  matter  of  fact.  This  was  so  ruled  by  Lord  Eldon  in  Male 
v.  Roberts,  (3  Esp,  K  P,  163.)  The  defendant  was  bound 
to  make  out  a  valid  defence,  and  it  therefore  lay  with  him  to 
show  that  his  plea  of  infancy  was  good  by  the  law  of  Jamaica. 
The  court  are  not  to  know  that  feet,  without  proof;  and  the 
good  sense  and  logic  of  pleading  show,  that  it  is  the  duty  of 
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ALBANY,    the  partj  who  interposes  It  defente  to  a  contcact,  otherwise 
August,  1811.  binding,  to  prove  every  thing  reqnimte  to  the  validity  of  the 
defence.     It  was  enough  for  the  plaintiff  to  rely  ttpon  his 
demand,  until  it  had  been  legally  met  by  ^Hhe  plea*     If  the 
defendant  had  specially  pleaded  in&ncy,  he  ought  to  have 
^  1      accompanied  it  with  an  averment,  that  by  the  law  of  Jamaica 
^      he  was  an  infant,  and  the  contract  not  binding  upon  him. 
As  the  defendant  did  not  prot^e  what  the  law  of  Jamaica  was 
on  the  subject,  he  did  not  make  out  his  defence,  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Fenton,  Administrator  of  Ramsdall,  against  Gar- 
lick,  Trustee  of  Garuck. 

commlDceiTilJ  THIS  was  an  action  of  debt  on  a  judgment  obtained  in  the 
1803,  in  the  state  of  Vermont.  From  an  authenticated  copy  of  the  record 
ISS,  **^agaS2t  ^f  ^he  proceedings  in  Vermont^  it  appeared,  that  llam^dattj 

A.  M  trustee  or  in  September^  1803,  brought  an  action  in  the  county  court  of 
^g^dcbtoTrnd  Addison  county,  agwnst  Seth  Garlick,  as  trustee  of  Samuel 
in  1B08,  judg-  Oarlicky  an  absconding  or  concealed  debtor,  for  seventy-seven 
Sr"agabst^!B"  dollars  and  fifteen  cents,  of  debt,  on  a  judgment  obtained  by 
It  having  ap^  Ramadoll  against  Samud  Garlick,  in  March,  1803,  alleging 
Kd'^moneyl  of  ^^^^  ^^^  Gurlick  had  in  his  possession  money,  goods,  chat- 

B.  more  than  tels,  rights,  and  credits  of  Samxtd  Garlick,  to  the  value  of 
thf  piabtTfi^^'X  ^^^^^  hundred  doHars;  and  the  said  Seth  Garlick  appeared, 
was  ordered  and  being  sworn  and  interrogated,  answered  that  he  gave  a 
UffUouid'have  "®^®  *^  Somy^l  Garlick  for  six  hundred  dollars,  which  was 
#vecuiion  a-  Still  due,  dated  Ist  November,  1802,  payable  in  five  years 
roods  &c.  *of  ^^^^  ^^®  ^^^®!  ^^^^  interest ;  and  the  court  therefore,  adjudg- 
B.  in  the  hands  ed  that  tho^said  Seth  had  moneys  of  the  said  Samuel  in  his 
[  *  195  ]  hands,  to  the  amount  of  "i^six  hundred  dollars,  payable  on  the 
fcad^*  ii?"i806"'^*^  ^^  JViwej»6€r,  1807 ;  and  the  said  Samuel  not  appearing, 
removed  to  this  the  causc  was^  by  order  of  the  court,  continued  from  term  to 
hSl^'J^lmbued  *®"^»  ^^^^  Augmtierm,  1807,  when  the  plaintiff  and  the  said 
to   reside,   so  Scth  appeared,  by  their  attorneys ;  but  the  said  Samuel  not 

that  the  execu- 
tion  was  re- 
turned unsatisfied  ;  and  the  court  thereapon  gfrantdd  a  mlc  on  A.  to  show  cause  why  the  plaintiff  should 
not  have  execution  ag^ainst  him,  of  his  own  proper  goods,  d&c*  which  rule  was  served  on  A.  in  this  state 
being  an  inhabitant  thereof;  and  he  not  appearing  to  show  cause,  a  judgment  was  jg^ven  agftinst  hhn, 
by  the  court  in  Vermont^  for  the  whole  of  the  debt,  and  execution  awarded  against  bis  own  estate.  On 
this  judgment  against  A,  the  plaintiff  brought  an  action  of  debt  in  this  state  :  and  it  was  held,  that  to 
warrant  the  judgment  an^ainsl  A.  in  his  otvn  person  or  property,  there  shoald  have  been  a  sew  suit 
against  him,  or  a  personal  summons  or  notice,  m  the  nature  of  a  scire /aeias  ;  and  that  the  service  of  a 
rule  to  show  cause  upon  him,  in  this  state,  being  void,  there  was  nothing  to  warrant  the  jr  Igment,  and 
that  no  action  could  be  sustained  upon  it  here.(a) 

1 46  (a)  VU0  Bakmson  Ward^t  Ezecntors,  npra,  86,  aoto  (•)• 
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appearing,  notice  was  ordered  to  be  given  to  him  to  appear 
at  the  next  term  of  the  court  in  Febi'uarjf,  1808,  by  publish- 
ing the  declaratioi  and  copy  of  the  order,  for  three  wedis 
successively,  in  the  gazette  printed  at  Middlebury,  in  the 
county  of  Addison. 

At  the  term  of  jFeftmory,  1808,  F^mlon  appeared  and  inform- 
ed the  court  that  Ramj^all  had  died,  since  the  last  continu- 
ance, and  that  be,  the  sakd  jPen^on,  had  been  duly  appointed 
hb  admiaistrator,  and  prayed  for  leave  to  enter  and  prosecute 
the  action  as  adRfnnistrator,  which  was  panted  by  the  court 
Seth  Gatlick  also  appeared,  by  attorney,  and  the  plaintiff 
proved  the  service  of  the  notice  to  Samuel  Gurlick  to  appear, 
by  a  due  publication  thereof,  in  the  gazette,  pursuant  to  the 
order  of  the  court :  and  Samuel  Garlick  having  been  called, 
did  n<^  appear,  but  made  defiiult;  on  which  the  court  gave 
judgment,  that  the  plaintiff  recover  against  the  said  Samuel 
Garlick  his  debt,  and  also  his  damages  to  twenty-three  dol- 
lars and  thirty-nine  cents,  and  costs,  taxed  at  thirty-two  dol- 
lars and  seventy-five  cents ;  and  the  court  not  J>eing  advised 
as  to  the  moneys  of  the  said  Samuel,  in  the  hands  of  the  said 
Seth  Garlick,  the  cause  was  continued,  without  costs,  to  the 
said  Seth,  untiV  August  term,  1808,  at  which  term  the  plain- 
tiff and  the  said  Seth  appeared,  by  their  attorneys ;  and  it  was 
ordered  by  the  court  that  the  plaintiff,  administrator,  &c.  have 
his  execution  for  his  debt,  damages  and  costs,  against  the 
goods  and  chattels  of  the  said  Samuel,  in  the  hands  of  the 
said  Seth,  afler  the  first  of  November,  1808.  On  this  judg- 
ment a  writ  of  execution  was  issued,  in  February,  1809,  on 
which  the  sheriff  returned,  that  he  went  to  the  usual  place  of 
abode  of  the  said  Seth  Garlick,  and  made  demand  of  the 
goods,  ifec.  of  the  said  Samuel  Garlick,  *on  which  to  levy 
and  ^Ltisfy  the  said  execution,  but  no  goods,  &.c.  were  shown, 
nor  were  any  found  by  him  in  his  precincts,  &c.  and  therefore 
he  returned  the  execution  wholly  unsatisfied. 

The  court  thereupon,  on  motion  of  the  plaintiff,  granted  a 
rule  on  the  said  Seth  Garlick  to  appear  at  the  next  te^m  and 
show  cause,  if  any  he  had,  why  an  execution  should  not  issue 
on  the  -said  judgment  against  the  said  iSe^&,*and  his  own  proper 
goods,  chattels  and  estate,  &c. 

At  the  next  term,  in  Ai^ust,  1809,  the  plaintiff  appeared^ 
and  showed  by  affidavit,  that  the  said  rule  had  been  duly 
served  on  the  said  t^th  Garlick,  who,  being  thereupon  called, 
did  not  appear  and  sriiow  cause,  &c.  but  made  default; 
whereupcHi  thq  said  court  adjudged  that  the  plaintiff  should 
recover  of  the  said  Seth  Garlick  the  amount  of  the  said 
judgment  rendered  against  the  said  Samuel,  being  one 
hundred  thirty-three  dollars  and  twenty-nine  cents,  and 
'also  twelve  dollars  and  ninety  cents  costs  of  suit,  and  that  the 
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plahitiffshoald  have  his  execution  against  the  .said  Setht  hia 
own  proper  goods,  chattels  and  estate,  &c. 

The  cause  was  tried  at  the  Montgomery  circuity  in  O^h^^ 
I&IO,  before  Mr.  Justice  >^peiiGsr.     It  was  proved,  that  the 
defendant,  Stih  Garlicky  named  in  the  record^  had  reaido^  in 
this  state  since  the  year  1806,  and  that  the  rule  to  show.cause 
mentioned  in  the  record,  on  the  affidavit  o£  the  service  .of, 
which  the  judgment  in  Fermonf  was  rendered,  s^nst  kim, 
and  his  own  estate,  was  served  upon  him  in  this  state^  in. 
June,  1809,  he  being  then  an  inhabitant  of  thia  state^  an4 
residing  in  the  county  of  Chenango ;  though  when  the.  pror 
ceedings  were  commenced  against  him,  as  trustee  of  Samml 
Garlicky  he  resided  in  Vermont. 

A  verdict^ was  taken  for  the  plaintiff,  for  one  hundred  and 
eighty-four  dollars  and  eighty«four  cents  debt ;  and  ten  dol- 
lars  and  eighty«seven  cents  damages,  subject  to  the  opinion 
of  this  court  on  a  case  containing'  the  above  facts ;  and  it  was 
agreed,  that  if  the  court  should  *be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  there  should  be  a  judgment  of 
nonsuit. 

The  cause  was  submitted  to  the  court  without  argument. 

Pet  Curiam.  This  was  an  action  of  debt  on  a  judgmesi,! 
obtained  in  Vermont  against*  the  defendant,  as  tcustee  of 
Samuel  Garlick.  The  judgment  was  in  the  nature  of  one 
founded  on  the  suggestion  of  a  devastavit  committed  by  the 
defendant,  in  the  character  of  trustee,  and  against  suoh  a 
charge  he  was  entitled  to  be  heard.  The  merevfect  of  .his 
having  formerly  had  assets  or  moneys  of  Samuel  Garliek  in 
his  hands,  was  not  sufficient  to  authorise  a  judgment  against 
his  own  property,  in  his  individual  capacity,  until  opportunity 
had  been  given  to  him  to  show  in  what  manner  he  had  dia* 
posed  of  those  assets.  This  opportunity  he  has  never  had; 
for,  at  the  time  he  was  called  upon  to  show  cause,  by  a.  rule 
in  the  nature  of  a  writ  of  scire  facias,  he  resided  iii  this  state, 
and  the  service  of  that  rule  upon  him,  while  within  this  state, 
(which  fact  was  admitted,)  was  void,  not  only  upon  geneirai 
principles,  but  by  the  express  words  of  our  statute,  passed  the 
10th  of  AiLgusty  1798.  {sess.  «2,  c;  3.)  The  judgment 
consequent  upon  such  a  service  cannot  be  rega(rded  by  .this 
court  as  the  ground  of  a  suit ;  nor  will  an  action  be  sustained 
upon  a  judgment  obtained  in  another  state  against  an  inhabit* 
ant  of  this  state,  without  any  personal  summons  or  service  of 
process.  This  was  so  decided  in  KUburn  v.  Wbodwofth,  (5 
Johns.  Rep.' 21,)  and  in  Robinson  v.  EoDecuiors  of  Ward. 
(Ante,  86.)  The  proceeding  against  the  defendant,  as  trus- 
tee, in  the  year  1803,  was  not  notice  of  any  proceeding  upon 
which  this  judgment  was  obtained,  any  more  than  a  pidbeedr 
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ing,  in  the  first  irtstatioe,  against  an  executor  or  administrator,     ALBAKVy 
would  be  sufficient  to  warrant  a  judgment  founded  on  a  dc-  .^J^fH^^^J^ 
vastcevit/    The  original  suit,  in  both  cases,  is  rather  a  pro- 
ceeding in  rem,  than  in  personam.    It  is  against  the*  assets 
in  the  hands  of  the  executor  or  trustee,  ^belonging  to  the 
party  whom  they  represent,  and  there  must  be  a  new  suit,  or       r  *  198 1 
a  notice  which  is  equivalent  to  it,  before  the  trustee  can  be        "^ 
charged  in  his  own  private  property  or  person,  as  for  a  breach 
of  trust.     There  was  no  such  new  suit  or  notice  to  warrant 
the  judgment  in  this  case ;  and  consequently,  no  action  can 
be  sustained  upon  it  in  this  state.     Agreeably  to  the  stipula- 
tion of  the  parties,  a  judgment  of  nonsuit  must  be  catered. 

Judgment  of  nonsuit. 


Van  ShYCK  against  Kimball.  ^  ^^^  ^^^^ 

and    couveyed 

THIS  was  an  action  of  covenant.  The  declaration  stated  *9^^-  J/'Y^" 
that  the  defe^daQt^  by  his  deed,  dated  the  13th  of  January-,  covenanted  ' 
1^7,  covenanted  with  the  plaintiff  to  indemiiify  and  save  32J^„|*/™  ^^Jj'J 
him  harmless  from  all  demands,  dues  or  damages  whatsoever^  gavThim  harm- 
which  should  or  might  happen  or  arise  to  him,  for  or  on  IfemattS"  dues 
account  of  a  mortgage  executed  by  one  Jtdius  Shaw  to  one  and  damage* 
J€fhn  White,  for  the  whole  of  the  western  quarter  of  lot  No.  JJ^Jj-Jlh*^^^'}  j,^ 
41,  in  Springfield.  The  plaintiff  averred,  that,  at  the  time  he  tTapp^n  or'onsc 
was  seised  of  the  westerly  half  of  the  westerly  quarter  of  the  ^^,£\"'  ^'^,* 
said  lot,  containing  twenty-five  acres,  and  that  White,  the  gage  on  the 
mortgagee,  on  the  14th  of  October,  1809,  under  a  power  cour  JJ^^®  ^^^'^jjl 
tained  in  the  mortgage,  sold  the  whole  of  the  westerly  quarter  this  was  tanta- 
of  the  lot,  including  the  lands  owned  by  the  plaintiff.  That  ™^"^*jy,^***  ^^ 
the  plaintiff's  title  to  the  westerly  half  of  the  westerly  quarter,  qSieT  enjoy- 
was  posterior,  and  subject  to  the  mortgage,  and  so  the  plain-  *?«"'  against 
tiff's  title  had  been  defeated  and  destroyed ;  and  the  defend-  Lid  "thaP^s! 
ant  had  not  kept  the  plaintiff  harmless,  &g.  could  not  main- 

The  defendant  pleaded  no»  est  factum,  and,  mm  damni-  fbl^aS^eadTof 
fic(Uus,  after  craving  oyer,  and  concluded  with  a  verification,  **>«    i°^®So  V 

♦The  plaintiff  replied,  that  he  was  seised  in  his  own  right,       l     ^^  J 
at-  the  time  of  the  covenant,  and  at  the  time  of  the  sale  under  higM  evictU)^* 
the  mortgage,  of  the  equal  westerly  half  of  the  westerly  qu^r-  under  the  mort' 
■ter  of  the  first  lot,  and  that  White,  the  mortgagee,  sold  as  ^*^*'"' 
aforesaid,  and  that  the  title  of  the  plaintiff  was  posterior  to 
the  mortgage,  and  subject  to  it,  and  so  his  title  has  been  dor 
feated^  by  reason  whereof  he  had  been  damnified,  and  coa- 
chided  to  the  country. 

(a)  See  the  cases  collected  in  the  notes  to  Kent  Y.  Wdck.  7  John*.  R^.  S58,  and  Sedgfpuk  v. 
^oUMAocik.  7  J0A1U.  JZ^.  376.  149 
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To  this  replication  there  was  a  special  demurrer;  1.  Be- 
cause the  replication  does  not  state  with  sufficient  certainty 
how  the  plaintiff  has  been  damnified ;  2.  Because  no  disturb* 
ance  or  eviction,  in  consequence  of  the  sale,  was  alleged,  nor 
that  the  plaintiff  had  been  obliged  to  pay  any  moneys  on  ac- 
count of  such  mortgage  or  sale ;  3.  Because  there  was  a  de- 
parture from  the  declaration. 

Cady,  in  support  of  the  demurrer.  The  plaintiff  could  not 
have  been  damnified  by  the  mortgage  in  any  manner  but  by 
an  eviction,  or  by  expending  money  on  account  of  the  mort- 
gage. But  he  alleges  no  such  damage.  He  merely  states, 
that  the  mortgagee,  by  virtue  of  a  power  in  the  mortgage, 
sold  the  premises.  This  does  not  vary  the  situation  of  the 
plaintiff.  He  says,  that  in  consequence  of  the  sale,  his  title 
has  been  defeated  and  destroyed ;  but  that  it  is  a  conclusion 
of  law,  not  of  fact ;  and  a  plea  must  consist  of  matters  of  fact, 
to  be  tried  by  a  jury,  not  of  matters  of  law.  (I  Chitty  an 
Plead,  519,  520.)  Einction  is  the  only  evidence  of  a  title 
being  destroyed.  (Co,  Litt,  345,  b.)  Title,  as  Coke  defines 
it,  is  a  lawful  cause  of  entry  into  land,  whereof  another  is 
seised.  Montague,  Chief  Justice,  says,  "  if  one  has  a  right  or 
title  to  land,  and,  afterwards,  comes  into  possession  of  the 
same  land,  his  right  or  title  is  extinct  or  suspended  in  the 
land ;  for  during  the  time  that  he  has  the  land,  it  is  not  in 
ease;  ergo  during  that  time  it  cannot  be  termed  a  right  or 
title."  (Flotod.  ^.)  If  then  the  plaintiff  remains  seised  and 
possessed,  his  title  cannot  be  affected,  or  his  situation  changed. 

*The  most  the  plaintiff  can  allege  is,  that  his  equity  of  re 
demption  has  been  destroyed  by  the  sale.     But  he  alleges 
that  he  was  well  seised  in  his  own  right,  &c.     If  so,  then  his 
equity  of  redemption  has  not  been  destroyed,  and  he  has  no 
legal  cause  of  complaint. 

The  act  concerning  mortgages,  {8898.  24.  c.  156,  s.  5,) 
speaks  of  a  sal^  made  in  due  form  of  law,  under  a  power  firom 
the  person  having  the  equity  of  redemption.  The  power  re- 
lates only  to  the  equity  of  redemption ;  and  the  mortgagee 
must  get  possession  of  the  legal  estate,  before  he  can  exercise 
it.  If  the  land  be  held  adversely,  the  power  of  sale  cannot 
be  exercised.  The  relation,  of  landlord  and  tenant  does  not 
exist ;  nor  is  there  any  privity  of  estate  between  the  plaintiff 
and  the  mortgagee.  (2  Johns,  Rep,  84.  4  Johns.  Rep.  215.) 
The  plaintiff's  title  is  actverse  to  that  of  the  mortgagee. 

A  second  mortgage  or  a  judgment  will  prevent  the  exercise 
of  the  power  of  sale,  to  the  prejudice  of  the  second  mortgagee 
or  a  subsequent  judgment  creditor.  "Why  should  not  the 
rights  of  the  second  grantee  be  equally  protected  ?  The  le- 
gislature did  not  think  it  necessary  to  provide  especially  for 
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such  a  case,  since  such  grantee  being  in  possession  and  hold-    ALB.iNY, 
lag  adversely,  a  sale  by  the  mortgagee  could  not  prejudice  or  August,  iwi. 
defeat  his  rights.  ^-^--^ 

Thei  power  of  sale  contained  in  a  mortgage  is  a  power 
coupled  with  an  interest,  (1  Cainea^  Cases  in  Error ^  15. 
fiergen  v.  Beunet,)  The  mortgagee  has  a  vested  estate  in 
the  landi  and  if  he  sells  it,  the  purchaser  must  take  it  subject 
to  the  same  rules  as  in  the  hands  of  the  mortgagee.  Again, 
there  is  a  striking  analogy  between  a  devise  of  land  to  execu- 
tors to  be  sold,  and  a  mortgage  of  land  with  power  to  sell. 
Then  suppose,  before  any  sale  by  the  executor,  a  third  person 
should  get  possessioja,  and  hold  adversely,  could  the  executor 
sell? 


[SjPENCEK,  J.  Your  argument  is  founded  on  a  petitio  prin* 
cipii^  you  take  it  for  granted  that  the  grantee  held  ^adversely 
to  the  mortgagee,  when,  in  fact,  he  holds  subject  to  the  roort-- 

The  plaintiff,  in  his  declaration,  should  have  alleged  that 
his  estate  was  subject  to  the  mortgage ;  but  he  alleges  that  he 
was  seised  in  his  own  right.  He  ought  also  to  have  shown 
of  what  estate  he  was  seised,  and  that  he  was  seised  at  the 
time  of  sale  by  the  mortgagee.  The  plaintiff,  aware  of  this 
defect  in  his  declaration,  has  made  these  allegations  in  his  Te- 
plicatioB.. 

H.  Bleecker,  contra.  It  is  objected  that  wo  do  not  show 
an  eviction,  nor  that  we  have  been  obliged  to  pay  money,  by 
reason  of  the  mortgage.  But  this  is  not  an  action  on  a  cove- 
nant for  quiet  enjoyment ;  but  on  a  covenant  to  indemnify 
and  save  harmless  against  a  particular  mortgage. 

Such  damages  as  necessarily  result  from  the  breach  of  the 
contract  need  not  be  stated  in  the  declaration.  {Chitty  on  PL 
332.  7  Fin.  Ab.  298.  StyUs,  458.)  They  will  be  ascer^ 
tained  at  the  trial. 

The  plaintiff  has  not  pleaded  a  ponclusion  of  law,  but  a  fact. 
He  alleges  that  the  land  has  been  sold  under  the  mortgage, 
and  the  covenant  is  to  indemnify  him  against  it. 

The  nature  of  the  estate  of  a  mortgagor  is  well  understood 
in  this  court.  Th^  mortgagor  is  the  owner  of  the  land.  He 
is  seised,  and  the  land  descends  to  his  heirs.  The  mortgagee 
is  not  seised ;  he  has  only  a  pledge.  Again,  it  is  said  that  the 
right  of  the  plaintiff  has  not  been  impaired,  and  that  he  has 
not  been  damnified.  But  he  has  been  deprived  of  his  legal 
title ;  his  jtASta  causa  possidendi,  without  which  he  cannot 
expect  to  retain  the  possession  of  tjje  land. 

It  is  objected,  also,  that  the  plaintiff,  ia  bis  declaration^  has 
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not  stated  the  nature  of  his  estate  ;  but  he  says  he  was  seised 
of  the  premises,  subject  to  the  mortgage,  '''"which  is  tantamouiit 
to  an  averment  that  he  had  the  equity  of  redemption. 

We  contend  that  the  repKcation  is  good ;  but  should  the 
court  think  otherwise,  then  we  object  to  the  plea  as  ba± 
Where  there  is  a  covenant  to  indemnify  against  a  certain  thing, 
it  is  not  sufficient  to  say  non  damniftcatuSf  generally ;  but  t£e 
defendant  must  show  how  he  indemnified.  (5  Mod.  244 
Com.  Dig.  PI     2  V.  IS.) 

Per  Curiam.  A  covenant  "  to  indemnify  and  save  harm* 
less  from  all  demands,  dues  and  damages  whatsoever,  which 
might  happen  or  arise  on  account  of  a  certain  mortgage,"  is 
tantamount  to  a  covenant  for  quiet  enjoyment  against  the 
mortgage,  and  the  plaintiff  must  show  an  eviction  under  the 
mortgage.  The  case  comes  within  the  principle  of  the  de- 
cisions in  Waldron  v.  M^Carty,  (3  Johns:  Rep.  471,)  and  of 
Kortz  V.  Carpenter.  (5  Johns.  Rep.  120.)  Judgment  must 
be  rendered  for  the  defendant 


The  mere  fiv- 
intj^  a  bond  for 
the  debt  of  an- 
other, is  no 
payment,  (a) 
and  an  action 
for  money  pai<l, 
laid  out  and  ex- 
pended for  I  he 
use  of  the  de- 
fendant, will 
not  lie,  unless 
the  plaintiff  has 
actually  ad- 
vanced  motley. 

1*203] 

The  giving  a 
negotiable  note 
may,  in  some 
cases,  he  equiv- 
alent to  the 
payment  of 
«noney  ;  but  the 
^Ivinij^  a  bond 
is  not  such  pay- 
menu  (r) 


CuMMiNo  and  Cummikg  against  Hackley  and  FiSHStu 

THIS  was  an  action  of  assumpsit,  for  money  paid  by  the 
rfaintiff  for  the  defendant.  The  cause  was  tried  at  the  S^eto- 
York  sittings  in  December,  1809,  before  Mr.  Justice  Yates. 

The  plaintiffs  and  defendants  in  1803  and  1804,  were,  re- 
spectively, partners  in  trade.  On  the  1st  o{  September,  1803, 
the  defendant  Hackley  made  three  promissory  notes,  amount-  . 
ing  together  to  1,556  dollars  and  71  pents,  in  the  partnership 
n^me  of  Hackley  fy  Fisher,  in  favor  of  the  plaintiffs,  and  for 
the  purpose,  as  he  alleged,  of  being  endorsed  by  the  plaintiffs 
to  JV.  Laurence,  in  renewal  of  a  note  of  the  defendants  for 
1,527  dollars  and  25  cents,  held  by  Laurence.  The  two  first 
notes  were  ^endorsed  by  the  plaintiffs  to  William  Adamson, 
and  by  him  to  Byrne  ^  Smith,  and  not  being  paid,  the  plain- 
tiffs and  Adamson  were  duly  charged,  and  became  liable  as 
endorsors.  The  third  note  was  endorsed  by  the  plaintiffs  to 
other  persons,  but  was  not  produced  at  the  trial. 

The  plaintiffs  produced  a  note,  dated  1st  Sqpt.  1803,  drawn 
by  them  in  favor  of  the  defendant  for  1,527  dollars  and  25 
gents,  which  note  Laurence  received  in  payment  of  the 
original  note  held  against  the  defendants,  and  at  the  same 
time  made  an  additional  advance  to  the  defendants  of  700 

(o)  Ace.  CampbeU  V.  J<m«,  4.  ^Tend.  Rep.  306. 

(5)  Vide  TSutU  ▼.  M^o,  7  JUtat.  R^.  130.    Brntrddeg  ▼.  Jt^e,  U  J^Ajm.  Htp.  404. 

(c)  Vide  Schemurkorn  v.  Lomet,  7  Johns.  Rep.  311.  note  («). 
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dftibrs,  upon  another  note  of  the  plaintiffs  for  that  sum,  which 
last  mentioned  note  was  paid  by  the  plaintiffs  when  it  becanie 
due.  , 

When  the  dotes  above  mentioned  were  made,  the  defend- 
ants had  stopped  payment.  The  plaintiffs  were  in  good  credit, 
but  stopped  payment  before  the  notes  became  due.  A  cpm- 
miission  of  l^kruptcy  issued  against  the  plaintiffs  the  I4th 
December,  1803,  and  an  assignment  of  their  estate  was  exe*- 
cuted  the  I8ih  Feb7*uary,  1804,  and  the  certificate  was  ob* 
tained  on  the  3d  May,  1804.  Laurence  proved  the  notes 
delivered  to  him  by  the  plaintiffs,  under  the  commission  of 
bankruptcy  against  them.  •  Adamson  having  paid  the  holders 
of  the  notes  endorsed  by  him,  brought  an  action  against  the 
plaintiffs,  as  makers ;  and  D.  A.  Gumming,  one  of  the  plain- 
tiffs, on  the  15th  of -4priJ,' 1807,  executed  to  ^dam^on,  for 
the  amount  of  the  two  notes,  two  bonds,-  the  one  payable  in 
eighteen  months,  and  the  other  in  two  years.  These  bonds 
have  not  been  paid.  The  defendants  were  discharged  under 
the  insolvent  act  of  this  state,  on  the  28th  July,  1804,  and  in 
the  inventory  of  their  estate,  represented  the  above  three  notes 
as  due  by  them,  and  endorsed  by  the  plaintiffs,  without  men- 
tioning the  holders.  The  present  suit  was  commenced  after 
the  payment  of  the  two  first  notes,  as  above  mentioned,  and 
before  either  of  the  .bonds  was  payable. 

*0n  the  1st  oi  February,  1808,  B,  A.  Cumming  assigned 
to  a  trustee,  under  a  settlement  before  marriage,  of  the  estate 
of  his  wife,  the  demand  against  the. defendants  on  the  three 
notes,  with  other  property,  of  which  notice  was  given  by  the 
trustee  to  the  parties  concerned.  The  plaintiffs,  afterwards, 
in  December,  1808,  were  4ischarged  under  the  insolvent  act 
of  this  state. 

The  judge  charged  the  jury,  that  the  bonds  given  by  D. 
A-  Cumming,  amounted  in  law  to  a  payment  by  the  plain- 
tiffs of  the  two  first  notes,  and  that  such  payment  entitled 
them  to  maintain  their  action  for  the  amount,  with  interest. 
But  the  jury  found  a  verdict  for  the  defendants. 

,  A  motion  was  madp  to  set  aside  the  verdict,  and  for  a  new 
trialj  .      . 

D.  JS.  Ogden,  for  the  plaintiffs,  contended,  on  the  au- 
thority of  the  case  of  Barclay  and  Proctor  v.  Gooch,  (Esp. 
N.  P,  Cos.  571^  that  the  giving  the  bonds  was  a  paymen* 
of  the  notes.  In  that  case.  Lord  Kenyon  held,  that  where 
^  person  gives  a  promissory  note  for  the  debt  of  another 
virjhich  the  creditor  accepts  as  payment,  it  is  a  payment  ol 
money  to  the  party^s  use,  and  may  be  recovered  as  such. 

That  2>.  A,  Cumming  having  given  in  the  bonds  in  hi>i 
own  name,  had  a  right  to  declare  in  what  capacity,  and  on 
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Quicquid  sohituTy  solvUur 


Harris  and  T,  A,  Emmet,  contra.  The  case  of  Barclay 
and  Proctor  v.  Gooch,  was  overruled  in  the  case  of  Taylor 
V.  Higgins,  (3  East,  169,)  in  which  it  was  decided,  that 
giving  a  bond  and  warrant  of  attorney,  for  a  former  debt, 
would  not  support  an  affidavit  of  a  cause  of  action,  as  so 
much  money  paid  to  the  use  of  the  defendant.  In  the  case 
of  Nightingale  v.  Devisme,  (5  Burr.  2592,)  it  was  urged 
[  *  205  ]  that  an  *action  for  money  had  and  received  to  the  use  of  the 
plaintiff,  would  not  lie  for  stock,  as.it  is  not  money. 

This  is  an  action  for  money  paid  by  the  plaintiff  to  the 
use  of  the  defendants,  and  the  right  of  the  plaintiff  must  be 
tested  by  the  principles  of  that  action.  It  is  an  assumpsit, 
raised  by  law,  in  consideration  of  a  benefit  done  by  the  plain- 
tiffs to  the  defendants.  There  must  be  money  paid.  It  is 
not  pretended  that«the  plaintiffs  have  ever  paid  any  money. 
They  have  merely  given  bonds,  which  are  not,  and  never 
will  be  paid,  for  the  plaintiffs  are  discharged  under  the  in- 
solvent law.  Again,  the  money  must  be  paid  by^  the  plain- 
tiffs ;  but  the  bonds  were  given  by  D.  A.  Cumming  only. 
A  bond  or  payment  by  A.  is  not  a  bond  or  payment  by  A^ 
and  J3.  N 

In  Brand  and  another  v.  Boulcott,  (3  Bos.  and  Pull.  235,) 
it  was  held,  that  if  two  persons  each  paid  money  for  another, 
they  could  not  maintain  a  joint  action,  but  must  sue  sepa- 
rately. 

So  if  three  persons  join  in  a  bond  of  indemnity,  and  two 
of  them  pay  the  whole  -  money,  they  cannot  join  in  an  action 
of  contribution  against  the  third.  (Kelby  and  Vernon  v. 
:^eeL    5  Esp.  Cas.  19^)  • 

Again,  the  money  must  be  paid  to  the  use  of  the  plaintiffs; 
and  to  be  for  their  use,  it  must  be  for  their  benefit ;  but  the 
defendants  could  not  be  liable  to  Adamson,  to  whom  the 
notes  were  given,  for  they  were  discharged. 

Ogden,  in  reply.  The  endorser,  Adamson,  after  the  dis- 
charge of  the  defendants  under  the  insolvent  act,  paid  the 
notes,  and  had  a  good  right  of  action  against  them,  so  that 
the  defendants  were  benefited  by  giving  tlie  bonds  in  pay- 
ment of  the  notes.  If  this  is  substantially,  and  in  effect,  a 
discharge  of  the  notes,  it  is  equivalent  to  a  payment  of  so 
much  money  to  the  use  of  the  defendants. 

The  case  of  Taylor  v.  Higgins  is  not  an  a  ithority.     It  is 
grounded  on  a  particular  statute  in  England  relative  to  affi- 
davits to  hold  to  bail. 
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Per  Curiam.  The  plaintiffs  sue  in  an  action  of  assump- 
ait  *for  money  paid  for  the  defendants,  and  the  question  is, 
whether  giving  a  bond  in  discharge  of  the  liability  of  the 
plaintiffs,  as  endorsers  of  two  negotiable  notes  drawn  by  the 
defendants,  is  to  be  considered  as  a  payment  of  money. 

As  between  the  parties  to  the  bond;  it  may  be  sufficient  to 
discharge  the  simple  contract  debt,  because  it  is  changing  the 
security  to  one  of  a  higher  nature.  (6  Johns-  Rep-  90.  2 
Johns.  Ccbs.  198.  5  Tyng's  Rep.  26.)  But  is  such  a  change 
of  security  the  actual  payment  of  money  under  this  count  ? 
In  Tai^  \..Higgins,  {3  East,  169,)  the  court  of  kiog'sr 
bench  held  it  not  to  be  equivalent  to  the  payment  of  money, 
and  not  sufficient  to  entitle  the  party  to  recover  under  such  a 
eount.  It  seems  to  be  a  rule  that  under  a  count  for  money 
paid,  it  most  appear  that  money  was  actually  advanced. 
{Spurrier  v.  Elderton,  5  Esp,  N,  P.  1.])  An  obligation  to 
pay  i&  not  the  same  thing  as  the  actual  payment.  A  bond 
has  no  analogy  to  cash.  There  are  some  cases  in  which  the 
giving  n^otiable  paper  has  been  held  equivalent  to  the  pay- 
ment of  money,  (2  E^.  iVT.  P.  571.  5  Tyng's  Rep.  299,) 
and  there  may  be  some  reason  for  this  distinction  ;  for  other- 
wise a  party  may  be  obliged  to  pay  a  debt  twice,  if  the  paper 
should  pass  into  the  hands  of  an  innocent  endorsee.  But 
the  case  in  East  is  directly  in  point,  that  the  giving  a  bond  is 
no  payment. 

The  technical  rule  operates  with  perfect  justice  in  this 
case ;  for  the  bond  has  not  been  and  never  will  be  paid,  as 
the  plaintiffs  have  since  been  discharged  under  the  insolvent 
act ;  and  if  the  jrnoney  now  demanded  was  to  be  recovered, 
their  estate  would  receive  it,  without  ever  having  given  an 
equivalent. 

The*  motion,  on  the  part  of  the  plaintiffs,  to  set  aside  the 
Yerdiot,  must  therefore  be  denied. 

Rule  dented. 
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lUiN 

ostrIwder,       *KAiir  and  others,  Executors  of  Rhea,  against 

OSTRAKDEIL 

It  seems,  xhRi  THIS  was  a  special  action  on  the  case  brought  by  the 

on'Ke  cisTwm  plaintiffs,  as  executors  of  David  Rhea,  deceased,  kte  sheriff" 

noiii*»agaiusta  of  the  county  of   Ulstcry  against  the  defendant,  2L8  gaoler, 

^iJifof  ihfshc'r^  ^'^^  '^^oluutarily  suffering  a  prisoner,  in  custody,  on  a  ca.  sa^ 

iff  for  a  ncgli-   tO  escape. 

im'  ^:tS^^S^l  "^^^  ^^^^^  count  in  the  declaration  stated,  that  on  the  1st 
gaoler  ?s  aiis-  of  August,  1801,  onc  MKennjf  was  arrested  on  a  ca,  sa.  for 
^ZhTou]  *'in  ^^^  dollars  and  33  cents,  at  the  suit  of  one  Dodge,  by  Henry 
anartion°of  J-  SUgl^ty  then  sheriff"  of  the  county;  and  on  the  4th  of  De- 
fmHed  umiei-  ^^^^j   1804,  M' Kenny  was  assigned,  with  the  other  pri& 

* '  serve 

wit^i 

fidefuy?*  the  defendant  gaoler,  who  had  the  custody  of  the  prison,  and 

continued  gaoler,  until  the  11th  of  June,  1807,  and  during 
that  time  the  defendant,  as  gaoler,  kept  and  detained  M^Ken* 
ny  in  his  custody  in  prison,  in  execution  on  the  said  suit, 
until  the  defendant,  on  the  22d  of  August,  1805,  voluntarily 
permitted  the  said  M'Kenny  to  escape. 

The  second  count  stated,  that  while  the  defendant  was  so 
gaoler,  &c.  and  unmindful  of  his  duty,  &c,  M^ Kenny  es- 
caped without  license,  and  against  the  will  of  the  sheriff'j 
Rhea,  and  without  the  license  or  will  of  the  plaintiff*  in  the 
execution,  or  any  legal  authority  whatever.  In  consequence 
of  wlftch  the  testator,  Rhea,  as  sheriff*,  was,  by  due  course  of 
law,  obliged  to  pay  a  large  sum  of  money,  &c. 

The  declaration  contained  similar  counts  for  the  escape  of 
other  prisoners  from   the  gaol,  while  in  the  custody  of  tha 
defendant,  as  gaoler.     The   defendant  pleaded  the  general 
issue. 
♦  208  ]  *The  prisoners  made  their  escape,  by  boring  through  the 

floor  in  a  comer  of  the  room  in  which  they  were  confined, 
and  haying  made  a  breach,  which  was  concealed  by  a  bed, 
they  got  into  the  cellar,  and  passed  through  several  doors  in 
the  cellar,  which  were  open,  and  ascended  into  the  ball,  and 
passed  by  a  back  door  into  the  yard,  and  then  effected  their 
escape.  The  prisoners  were  employed  eight  days  in  making 
the  hole  in  the  room  through  which  they  got  into  the  cellar. 
On  the  day  of  the  escape  the  defendant  was  absent,  at  a 
place  about  20  miles  distant  from  the  gaol,  and  it  did  not 
appear  that  he  had  examined  the  gaol  during  eight  days  pre- 
vious to  the  escape ;  but  one  of  the  witnesses  testified  that 
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Rhea,  the  sheriff/  had,  during  that  time,  repeatedly  examined 
the  gaol. 

At  the  trial  of  the  cause,  at  the  Ulster  circuit,  in  1810, 
before  Mr.  Justi|ce  Yates,  the  plaintiffs  were  nonsuited. 

A  motion  was  made  to  5et  aside  the  nonsuit,  and  for  a  new 
trial.  The  points  raised  for  the  consideration  of  the  court 
were;  1st.  Whether  if  an  action  could  be  maintained  by  a 
sheriff  against  his  gaoler,  for  a  negligent  escape,  such  action 
would  survive  to  the  executors  of  the  sheriff? 
'  2.  Whether  a  sheriff  can  maintain  this  action  against  his 
gaoler  for  a  negligent  escape  ?  If  so,  the  fact  as  to  such^es- 
cape  ought  to  have  been  left  to  the  jury. 

'  Hawkins,  for  the  plaintiffs.  1.  The  executor  represents 
the  person  of  the  testator,  in  regard  to  iall  his  contracts,  and 
Can  maintain  such  action  as  th^  testator  could  have  done  in 
bis  life-time.  Even  in  regard  to  torts,  it  was  held  in  Ham- 
lly  V.  Trott,  (Cowp.  173,  376.  T.  Baynt,  71.  Dyer,  271, 
822, J  that  an  action  would  lie  against  the  executor,  if  prop- 
erty is  acquired,  or  the  estate  is  benefited,   (a) 

*The  duty  of  the  gaoler  arises"  under  an  implied  contract, 
for  the  breach  of  which  an  action  lies,  and  which  survives  to 
the  executor, 

2.  *The  sheriff  is  required,  by  statute,  to  appoint  a  gaoler. 
It  is  a  hiring,  and  the  gaoler  is  the  servant  of  the  sheriff. 
Upon  every  contract  of  hiring,  there  is  an  impUed  under- 
taking, on  the  part  of  the  servant,  that  he  will  serve  his 
master  with  diligence  and  fidelity ;  and  if  the  master  sustains 
any  injury,  by  reason  of  the  negligence  or  misconduct  of  his 
servant,  the  master  may  maintain  an  action  against  his  ser- 
vant which  may  be  assumpsit,  or  on  the  case,  in  tort,  to  re- 
cover a  compensation.  (Comyn  on  Contracts,  226,)  An 
escape  from  the  gaoler  is,  by  intendment  of  law,  an  escape 
from  the  sheriff,  who  is  held  responsible.  A  gaoler  is  like  a 
common  carrier,  and  is  answerable  for  the  safe  keeping  of 
the  persons  committed  to  his  custody.  (4  Co,  84,  SoiUhr 
cote's  ease,  I  Salk,  18.  See  Cameron  v.  Reynolds,  Cowp, 
403,  405.  Stewart  v.  Itip^  5  Johns.  Rep,  256,  258.)  As  to 
the  fidelity  and  vigilance  of  the  gaoler,  that  was  a  question 
of  fact  for  the  jury  to  decide;  and  there  was  sufficient  evi- 
dence of  negligence  to  let  the  cause  go  to  a  jury. 

Sudam,  contra.  If  an  action  of  tort,  for  an  escape,  can- 
not: be  brought  against  the  executor  of  a  sheriff,  it  would 
seem  to  follow  that  the  executor  of  a  sheriff  cannot  maiptain 

(a)  See  Franklin  v.  Low  and  Swartwaai,  {Johns.  Rep.  396,  404.  Opinion  of  Liv 
ingston,  J.)  See  also  Adair  v.  Sliaw,  (1  Sch.  Se  tef.  Rep.  264.)  SaviUe,  240.  Cro. 
Cur:  "39.     1  Dick.  Rep.  216.     1  Vesey,  564. 
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an  action  of  tort  against  tke  gaoler  for  an  escape.  This  ac 
tion  is  not  founded  on  an  implied  assumpsit,  but  on  a  negii 
gent  escape. 

In  the  cases  which  have  been  oited,  the  question  was  be- 
tween the  creditor  or  party  in  the  suit,  and  the  sheriiSr  or 
gaoler.  In  Cameron  v.  Reynolds,  it  was  settled,  that  an  ac- 
tion for  a  breach  of  duty,  in  regard  to  the  oiiice  of  sheriff, 
must  be  brought  against  the  high  sheriff^^  and  not  against  his 
deputy.  The  case  of  Mariyn  v.  Blithman  (Fete.  197)  is 
the  only  case  to  be  found  of  an  action  against  the  gaoler  for 
an  escape,  and  that  was  on  a  commitment  in  execution  to 
the  gaoler,  by  the  mayor  of  Plymouth,  In  the  case  *of 
Baldry  v.  Johnson,  {Cro.  Eliz.  349.  See  also  2  Lev.  159. 
2  Jones,  62.  2  Mod.  124,)  it  was  decided,  that  the  plaintiff 
could  not  maintain  an  action  against  the  gaoler  for  the  es- 
cape of  the  debtor ;  (a)  and  the  case  of  Atterton  v.  Har- 
ward  shows  that  an  action  of  tort  will  not  lie  by  a  sheriff 
against  his  bailiff  for  an  escape.  The  sheriff  is  liable,  as  a 
tortfeasor,  to  the  creditor ;  the  present  is  an  action  by  one 
tortfeasor  against  another  tortfeasor. 

The  sheriff  must  take  security  from  his  deputies  and  gaoler; 
{Bac.  Ahr.  Sheriff,  (H.)  s.  2  Bait,  Sheriff,  445.  2  Keble, 
352.  Impey^s  Sheriff,  509 ;)  and  his  proper  remedy  is  on 
the  bond  given  for  security.  There  can  be  no  contribution 
between  tortfeasors.  There  is  no  case  to  be  found  of  an  ac- 
tion on  the  case  brought  by  a  sheriff  against  his  gaoler,  for  an 
escape. 

But,  independent  of  any  question  of  law,  the  plaintiff  was 
not  entitled  to  recover,  for  there  was  no  evidence  of  any  cul- 
pable negligence  on  the  part  of  the  defendant.  A  gaoler  is 
not  to  be  responsible  for  a  forcible  breaking  of  the  gaol,  and 
a  consequent  escape. 

Per  Curiam.  This  is  a  motion  to  set  aside  the  nonsuit 
directed  at  the  circuit ;  but  the  principal  question  raised  is, 
whether  the  suit  can  be  sustained  by  the  executors  of  the 
sheriff  against  his  gaoler,  for  a  breach  of  duty.  This  is  a 
special  action  on  the  case  sounding  in  tort.  The  point  would 
more  properly  have  arisen  on  demurrer,  or  on  a  motion  in  ar- 
rest of  judgment.  If,  however,  the  court  should  perceive,  that 
the  action  will  not  lie,  that  reason  would  be  sufficient  net  to 
interfere  and  set  aside  the  nonsuit,  when  the  counsel  have 
raised  and  argued  the  point. 

When  a  deputy  sheriff  or  gaoler  commits  a  breach  of  duty, 
in  regard  to  ^fceir  trust,  the  usual  course  for  the  princq>al  is 


(a)  In  Jowt  V.  Hart,  (2  Baik.  441.)  HoU,  Ch.  J.  lud,  that  ac  «cu*oii 
^rould  lie  against  a  gaoler  for  a  vjUJuI  escape. 
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to  resort  to  his  bond  of  indemnity ;  and  if  he  has  omitted  to  Albany, 
take  one,  it  wotild  seem  from  the  case  rf  Aiterton  *v.  Har^  Augu8t,^ii 
VD&rdy  {Cro,  EUz.  349.  1  Roll  Abr.  98.  B.  c.  1,  and  2,) 
that  the  gaoler  is  only  answerable  in  a99umpHty  on  bis  im- 
plied undertaking  to  serve  the  sheriff  with  diligence  and 
fidelity.  Here  he  is  not  charged  upon  any  contract,  express 
or  implied,  but  as  a  Un-tfeasar,  for  a  Toluntary  escape  and  a 
breach  of  duty,  when,  in  judgment  of  law,  the  sheriff  himself 
is  equally  guilty. 

But  it  is  not  necessary  to  place  the  cause  upon  that  ground, 
nor  do  the  court  mean  to  give  any  decided  opinion  upon  that 
point ;  because^  admitting  that  the  suit  would  lie,  here  was 
not  the  requisite  evidence  of  a  culpable  negligence  in  the 
defendant,  to  justify  a  recovery  against  him ;  and  for  that 
reason  the  motion  is  denied. 

.Motion  denied. 


Case  against  Potter,  Administrator  of  Potter. 

IN  error y  on  certiorari,  from  a  justice's  court.  Potter,  as 
administrator,  brought  an  action  against  Case,  before  the 
justice,  for  ten  dollars,  money  lent  to  him  by  the  intestate  in 
his  life-time. 

The  cause  was  tried  before  a"  jury,  and  the  plaintiff  below 
produced  the  original  book  of  accounts  kept  by  the  intestate, 
containing  the  original  entry  (in  the  hand-writing  of  the  in- 
testate) of  ten  dollars,  lent  to  the  defendant  below,  being  a 
Hudson  bank  note.  The  defendant  objected  to  the  evidence, 
as  conclusive  proof  of  the  money  lent.  The  justice  decided, 
that  it  was  not  conclusive,  nor,  of  itself,  sufficient  evidence 
to  entitle  the  plaintiff  to  recover ;  but  that  the  jury  might 
consider  it  in  connection  with  other  circumstances. 

The  plaintiff  below  then  proved,  by  a  witness,  that  Case 
applied  to  the  witness  for  the  payment  of  a  debt  due  from 
turn  to  C0S^,  who  said  he  must  have  ten  dollars  to  make  up 
a  sum  he  wasted ;  that  the  witness  applied  to  the  intestate, 
who  was  present,  for  the  loan  of  a  small  sum  *of  money,  and 
the  intestate  handed  to  him  a  Hudson  bank  note  of  ten  dol- 
lars; but  some  difference  arising  between  the  witness  and 
Ca^e,  as  to  the  amount  due  to  the  latter,  the  witness  did  not 
pay  him  any  thing,  but  returned  the  bank  note  to  the  in- 

sale  and  delii^ry  of  goods)  be  admitted  in  connection  with  other  circumstances  as  e  -iden 
(a)  Ace.  VQi^rgh  v,  7!lay«r,  12  Johns,  Rep,  461. ' 

i&9 


In  an  action  ^y 
an  adminisira- 
tor,  for  money 
lerUf  the  book  of 
account  con- 
taining the  orig- 
inal entries  m 
the  hand-writ- 
ing of  the  intes 
tate,  is  not  ad 
missible  evi 
dence  for  the 
plaintiff. 

But,  it  seems f 
the  re£[ular  en- 
tries  o?  a  party 
in  his  books, 
made  in  the 
usual  course  of 
bis  *  business, 
thoujrh  not  ad- 
missiole  alone, 
or  as  conclusive 
evidence,  may 
(in     considcra- 

[*212] 

tion  of  usage, 
which  may  have 
crept  in.  or  the " 
difficulty  of 
proof  in  many 
cases  of  tM 
cc  totheju*y.  (4} 
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testate ;  and  the  witness,  a  few  minutes  afterwards,  saw  in 
the  possession  of  Ca&ey  a  Hud$on  bank  note,  which  he  verily 
believed  to  be  tlie  same  note  which  the  witness  had  just  be- 
fore returned  to  the  intestate. 

The  fair  character  of  the  intestate  was  also  proved,  and 
that  he  was  in  the  practice  of  lending  small  sums  of  money. 
The  jury  found  a  verdict  for  the  plaintiff. 

On  this  statement  of  facts,  the  cause  was  submitted  to  the 
court,  without  argument. 

Per  Curiam.  The  parol  proof  was  sufficient  to  warrant 
the  verdict  in  the  court  below.  The  party  did  not  object  to 
the  admission  of  the  book  of  entries  of  the  intestate,  but  only 
to  the  conclusive  effect  of  the  book.  How  far  the  private 
entry  of  the  party  himself,  in  his  favor,  be.  admissible,  as  evi- 
dence for  him,  in  support  of  a  charge,  is  a  question  not  neces- 
sarily arising  in  this  case.  Such  entries  have  been  held 
admissible,  when  against  the  interest  of  the  party  makirfg 
them.  (7  East,  290.  10  East,  109.  I  Campb,  N.  P.  367.) 
But  the  general  rule  of  the  English  law  is  to  deny  the  le- 
gality of  such  entries  a*  proof,  when  in  favor  of  the  party, 
even  in  the  case  of  a  regular  tradesman's  books.  (2  Salk. 
690.  Butter's  N.  P.  282.)  No  inference  can  be  drawn 
from  the  provision  in  the  statute  of  7  Jac.  I.  that  trades- 
men's books  were  evidence  within  the  year ;  for  Lord  Holt, 
in  the  case  in  Salk.  repels  any  such  inference ;  and  Bar- 
rington,  in  his  Observations  upon  the  Statutes,  (p.  399,) 
says,  that  the  statute  of  James,  in  this  particular,  ^^  shows 
very  great  ignorance  of  the  common  law.''  In  other  coun- 
tries in  which  such  evidence,  of  the  party's  own  fabrication, 
is  admitted,  it  requires  the  suppletory  oath  of  the  party,  to 
give  it  effect.  *(Pothier,  Traite  des  Oblig.  No.  719,  833. 
2  Tyng's  Rep.  217.)  If  such  proof  is  to  be  tolerated  at  all 
with  us,  owing  to  the  usage  which  may  have  crept  in,  and 
the  difficulty,  in  many  cases,  of  giving  proof  of  a  sale  and 
delivery,  it  can  never  apply  to  a  charge  for  cash  lent,  but 
only  to  the  regular  entries  of  the  party,  in  the  usual  course 
of  his  business  ;  and  even  then,  it  cannot  receive  greater  in- 
dulgence than  what  was  granted  to  it  by  the  magistrate  in 
this  case,  for  we  have  no  authority  to  require  or  admit .  the 
oath  of  the  party.  All  that  the  justice  ruled  upon  the  trial 
in  this  case,  was,  that  the  book  was  not  conclusive,  nor,  of 
itself,  sufficient  evidence  to  entitle  the  plaintiff  to  recover, 
but  that  the  jury  might  consider  it  in  connection  with  othei- 
circumstances.  As  the  demand  was  for  cash  lent,  the  book 
would  have  been  inadmissible,  if  objected  to  at  the  time,  and 
without  it  the  evidence  was  sufficient.  Judgment  must  there- 
fore be  affirmed. 
160 
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Watkinson  against  Laughton. 

THIS  was  an  action  of  assujnpsit,  on  a  bill  of  lading,  in  an  action  on 
signed  by  the  defendant,  as  master. of  a  ship.  The  cause  was  fo^no^^deHve?' 
tried  at  the  sittings  in  New-York,  before  the  Chief  Justice,     ing goods,  stat. 

The  goods  were  shipped  at  Liverpool,  in  good  order,  con-  ^m  oHosTdur- 
signed  to  the  plaintiff.  On  the  arrival  of  the  ship  in  New-  in^  ihe  voyage. 
York,  it  was  found  that  several  of  the  trunks  had  been  opened,  T^^T^  .  ?'^ 

,,,  J  1  !•  -I'll  1  1        "21UU        Ot       tijf 

and  the  goods  taken  out;  and  it  was  admitted  that  the  goods  master,  ii  >^ris 
haij  been,  embezzled,  or  otherwise  lost,  without  any  fraud  on  l®!i„*''^'  J''*" 

,  t*    1        ^    r      %  master         wus 

the  part  ot  the  defendant.  bound  to  au^- 

The  plaintiff  proved  the  amount  of  the  goods  deficient,  and  ri®'/°V*'^  ^"J* 

T  'a       I'll  11  1  n    \  t  '      ■»      n  ,ueof  the  gOJ^is 

the  price  at  which  he  sold  such  part  of  the  same  kind  of  goods  missing,  ar, 
as  were  delivered  ;  and  claimed  to  recover  the  value  *of  the  .  [  *  214  j 
goods  deficient  at  that  price,  with  interest  from  the  time  when  cording  to  [»;♦; 
they  ought  to  have  been  delivered.  of^|oo'dl*of1.ke 

The  counsel  for  the   defendant   objected  to  this  rule  of  !j'n«*  ^"^  q"'^'; 
damages,  and  contended,  that  the   plaintiff  was   entitled  to  ofdeiivery/bni 
recover  no  more  than  the  invoice  cost  of  the  goods,  without  ^ether  he  is 
interest.     A  verdict  was  taken  for  the  plaintiff,  by  consent,  ^erest^from  the 
for  one  thousand  five  hundred  and  seven  dollars  and  sixteen  *'"»«  ^*^«^"  ^^'^ 
cents,  subject  to  the  opinion  of  the  court ;  and  it  was  agreed  fave\een  de- 
that^if  the  court  should  be  of  opinion  that  the  plaintiff  was  Jj^*^''*^^'  ^^ '"'' 
entitled  to  recover  the  value  of  the  goods  at  the  port  of  de-  cireumsu**nccs*^ 
livery,  ascertained  as  above  mentioned,  with  interest,  then  the  pfthecase  jhm 
verdict  was  to  stand,  and  judgment  be  given  thereon  for  the  miscond'uc"    "is 
plaintiff;  if  the  court  should  be  of  opinion  that  the  plaintiff  imputable  to  tw 
was  not  entitled  to  interest,  the  verdict  was  to  be  reduced  to  wuf  not^'be'^'31- 
one  thousand  three  hundred  and  seventy-nine  dollars.     But  lowed,  (a) 
if  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover  the  invoice  cost  of  the  goods  only,  with  interest, 
the  verdict  was  to  be  reduced  to  one  thous.and  fourteen  dol- 
lars and  seventy-one  cents.     But  if  the  court  should  consider 
the  plaintiff  entitled  to  the  invoice  coat  only,  without  interest, 
the  verdict  was  to,  be  reduced  to  nine  hundred  nineteen 
dollars  and  thirty-three  cents. 

Metcalf  for  the  plaintiff.  We  contend  that  the  plaintiff 
is  entitled  to  recover  the  value  of  the  goods  at  the  port 
of  delivery,  with  interest.  The  master  of  a  ship  is  consid- 
ered as  a  common  carrier,  and  is  responsible  as  such.  (iWbZ- 
loy,  b.  2,  c.  2,  s.  2.  Abl?.  on  Ship,  part  3,  c.  3,  s.  1.)  We 
find  no  precise  rule  of  damages  in  a  case  like  the  present,  laid 
down  in  the  English  books.  All  the  writers  (-466.  on  Ship. 
part  3,  c.  3,  s.  10.  Molloy,  b.  2,  c.  2,  s.  14.  French  Ord.  liv. 

(«)  Vide  Aymar  v.  Astor^  6  Cowemy  966. 

Vol.  Vm.  21  161 
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ALBANY,  3,  tit.  3.  Fret  art.  14.  Pothier,  Chart,  Part,  No.  33,  34 
August,  1811.  Malyne's  Lex,  Mer,  p.  2,  c.  22)  on  maritime  law  agree,  that 
if  a  master,  compelled  to  take  refuge  in  a  foreign  port,  is 
under  the  necessity  of  selling  some  part  of  the  cargo,  to  raise 
money  to  defray  the  expense  of  repairs,  and  the  ship  arrive 
at  her  place  of  destination,  the  merchant  is  entitled  to  receive 
the  value  of  the  goods  at  the  port  of  delivery.  And  Poikiet 
(CA.  Part  35)  lays  down  the  rule  generally,  that  the  master 
is  bound  to  pay  the  freighter,  for  such  goods  as  are  missing, 
{  *  215  ]  not  only  the  cost  of  the  goods,  but  the  profit  *that  might  have 
been  made  upon  them,  at  the  port  of  destination  ;  that  is,  at 
the  same  rate  goods  of  the  same  kind  and  quality  sell  for,' at 
the  port  of  delivery.  All  the  authorities  OTf  this  subject  pro- 
ceed on  the  ground  of  a  complete  indemnity  to  the  owner  of 
the  goods ;  which  can  be  effected  only  by  taking  the  value  of 
the  ^oods  at  the  port  of  destination,  with  interest,  deductinfg 
•    freight  and  charges. 

Griffin  and  T.  A.  Emmet,  contra.  The  defendant  has 
been  guilty  of  no  fraud  or  misconduct,  in  this  c^se ;  and,  if 
liable,  it  must  be  on  the  strict  rule  of  law.  Why  i^hould  he 
be  put  in  a  worse  situation  than  an  insurer  ?  If  hable  as  a 
cominon  carrier,  the  case  of  the  master  and  an  insurer  are 
analogous.  The  object,  in  both  cases,  is  to  afford  a  complete 
indemnity ;  and  the  rule  of  damages  in  both  must  bfe  the 
same.  Now,  in  cases  of  insurance,  the  rule  of  indempity  is 
settled  to  be  the  invoice  price  of  the  goods,  with  interest. 
This  is  the  proper  and  most  convenient  rule.  The  market 
price  of  the  goods  at  the  port  of  delivery  is  always  fluctuating 
and  uncertain.  The  invoice  price  is  fixed  and  known,  and 
affords  a  perfect  indemnity. 

But  we  contend  that  the  rule  of  dami^es  has  been  settled 
by  the  decision  of  the  court  in  the  case  of  Smith  ^  Delama- 
ter  V.  Richardson,  (3  Caine$y  219,)  to  be  the  cost  or  value 
at  the  port  of  shipment,  without  regard  to  the  market  price 
at  the  port  of  delivery. 

[Spencer,  J.  But  that  was  an  action  to  recover  damages 
for  a  breach  of  contract,  in  wholly  neglecting  to  carry.  The 
policy  of  the  law,  in  cases  like  the  present,  in  making  the 
master  liable,  is  to  induce  him  to  employ  hohest  men  in  his 
service,] 

This  is  an  action  of  assumpsit  on  the  contract  to  ca^, 

and  we  see  no  difference  between  an  entire  failure  to  perforin, 

[  *  216  ]       *and  a  failure  to  deliver,  after  a  commencement  of  the  per- 

fonnance.     The  principle  laid  down  in  the  case  of  Smith  Sf 
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D^amgier  yi.  Richardson^  applies  to  the  present  case,  and  is     Albany, 

COacluSlY^.  ...  •  August,  18U, 

jPer  Curiam-  The  rule  o^  damages  in  such  a  case  as  the 
present,  does  not  appear  to  have  been  the  subject  of  discus- 
sipti  and  decision  in  any  of  the  numerous  commercial  ca$es 
wiiich  bave  arisen  in  the  English  courts.  Perhaps  the  rtile 
l)a*  b^n  so  woU  understood  and  settled  in  practice,  as  not  t6 
be  drawn  into  controversy.  But  as  that  practice  is  not  stated 
n  the  case,  rior  known  to  the  court,  we  must  govern  ourselves 
by  the  general  principles  which  are  established  in  the  books. 
The  case,  ia  this  court,  of  Smith  ^  Delamater  v.  Rtchard'- 
Sony  (3  CaineSf  219,)  is  not  applicable,  as  that  was  not  a  case 
of  loss,  arising  from  the  fraud,  negligence  or  misfortune  of 
the  .carrier,  in  the  performance  of  his  trust,  for  the  defendant 
there  never  entered  on  the  undertaking,  and  the  suit  was  for  a 
breach  of  contract  in  not  carrying,  and  the  plaintiffs,  after- 
wards, became  their  own  carriers,  and  lost  the  goods.  There 
may  then  be  a  very  material  difference  between  the  two  cases, 
as  to  the  reason  and  policy  of  the  rule  of  damages.  Here  was 
an  embezzlement  of  part  of  the  goods,  in  the  course  of  theJ 
voyage,  and  it.  would  seem  to  be  the  rule  of  the  marine  law  in 
such  cases,  that  the  master  must  answer  for  the  value  of  the 
goods  missing,  according  to  the  clear,  net  value  of  goods  of 
like  (quality,  at  the  place  of  destination.  AH  the  ordinances 
and  authorities  declare  this  to  be  ttie  riile,  when  the  gt)ods  are 
sold  by  the  master,  from  necessity,  in  the  coursef  of  the  voyage ; 
(Abb.,  on  Ship,  part  3,  c.  3,  s.  10 ;)  and  why  should  not  the 
sajoa^  rule  apply  wheri  the  goods  are  missing  by  a"ny  other 
means  ?  The  general  doctrine  is,  that  the  master  must  make 
good  the  loss  or  damage  accruing  to  the  goods  which  he 
undertook  to  carry  safely,  for  hire;  and  Pothi&t  {Charter 
Partie,  K'o.  3^,  35)  says  that  the  rule  is  general,  *and  applies  [*2n  | 
to  all  cases  in  which  the  master  is  responsible  for  missing 
, goods.  This  is  a  sufficient  authority  for  the  rule,  if  there  be 
no  adjudged  case  or  settled  practice,  (and  We  kn6w  of  none,) 
to  the  contrary ;  especially,  as  the  rule  is  iii  furtherance  of 
the  general  pmcy  of  the  marine  law,  which  holds  the  master 
responsible,  as  a  conmion  carrier,  for  accidents,  and  all  causes 
of  loss,  not  coming  within  the  exception  in  the  bill  of  la^ng. 
It  takes  away  all  temptation  to  withhold  a  delivery  of  the 
goods,  and  exempts  the  shipper  from  the  hard  task  of  under- 
taking to  detect,  in  every  case,  the  negligence,  fiiult  or  fraud 
of  the  carrier ;  and  it  must  be  admitted  that  the  rule  would 
bje  highlj^  iust  and  necessary,  if  the  loss  was  imputable  to 
either  of  those  causes. 

The  question  of  interest  depends  upon  circumstances. 

Th<  jury  may  give  interest,  by  way  of  damages,  in  cases  ih 
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which  the  conduct  of  the  master  was  improper.  But  here,  no 
bad  conduct  is  to  be  imputed  to  him,  and  interest  is  not,  in 
every  case,  and  of  course,  recoverable,  because  the  amount 
of  the  loss  is  unliquidated,  and  sounds  in  damages^  to  be 
assessed  by  the  jury. 

The  verdict  is,  therefore,  to  be  reduced,  not  only  to  the 
sum  of  one  thousand  three  hundred  and  seventy-nine  dollars, 
but  the  sum  must  be  further  reduced,  if  necessary,  to  the  net, 
instead  of  the  gross,  value,  at  the  port  of  delivery.  It  would 
seem  by  the  case,  as  we  understand  it,  that  the  highest  sum 
found  was  the  gross  price  of  the  goods,  but  the  plaintiff  ought 
to  deduct  the  charges  for  freight,  &c.  which  he  would  have 
paid  had  the  goods  arrived,  and  take  only  the  net  price,  with- 
out interest. 

Judgment  accordingly. 


[•218] 


*MoRRELL,  qui  tam,  against  Filler. 


In  an  action 
hy  a  common  in- 
/ormeTf  on  the 
%d  section  o{  the 
act  to  prevent 
ttsurifj  Uess.  10. 
c.l3,)tneplam- 
tiflf  must  de- 
clare special- 
ly, and  state  the 
usury,  &c.  The 
general  form  of. 
OQclarin|^  men- 
tioned m  the 
act,  is  given 
only  to  the  bor- 
rower. 


THIS  was  an  action  of  debt,  brought  by  the  plaintiff,  as  a 
common  informer,  on  the  second  section  of  the' ac^  for  pre- 
venting usury,     (scss.  10,  c.  13.  [1  R.  S.  772.  sec.  3,  4.)] 

The  declaration  was  as  follows : 

Albany  county,  to  wit :  John  Morrell,  who  sues  as  w^el 
for  the  poor  of  the  city  of  Schenectady,  as  for  himself,  com 
plains  of  Jeremiah  Fuller,  in  custody,  &c.  of  a  plea,  that  he 
render  to  him,  the  said  John,  and  to  the  said  poor,  ninety-two 
dollars,  eight  cents  and  five  mills,  of  lawful  money  of  the 
state  of  New-York,  which  he  owes  to  and  unjustly  detains 
from  them ;  for  that  whereas  the  said  Jeremiah  Fuller,  after 
the  eighth  o{  February,  1787,  to  wit,  on  the  sixth  o{  August, 
1808,  was  indebted  to  one  Thofnas  Morrell,  now  deceased,  in 
the  sum  of  ninety-two  dollars,  eight  cents  and  five  mills, 
whereby  an  action  had  accrued  to  the  said  Thomas  Morrell, 
by  force  of  and  according  to  the  statute  in  such  case  made 
and  provided,  entitled,  an  act  for  preventing  usury,  passed 
the  eighth  February,  1787,  to  demand  and  have  of  the  said 
Jeremiah,  the  said  sum  of  ninety-two  dollars,  eight  cents  and 
five  mills,  of  lawful  money  as  aforesaid ;  and  the  said  John 
avers,  that  neither  he  the  said  Thomas,  or  his  executors  or 
administrators,  hath  not,  nor  hath  either  of  them,  within  one 
year  after  the  said  sixth  oi  August,  1808,  in  any  wise  prose- 
cuted the  said  Jeremiah  for  the  recovery  of  the  said  sum  of 
ninety-two  dollars,  eight  cents  and  five  mills,  and  so  the  said 
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John  Morrell,  who  sues  as  well,  &c.  says,  that  the  said 
Jeremiah,  on  the  ninth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  nine,  at  the  city  of 
Albany  aforesaid,  in  the  county  of  Albany  aforesaid,  was 
indebted  to  the  said  John  Morrell,  and  to  the  said  poor,  in 
the  said  sum  of  ninety-two  dollars,  eight  cents  and  five  mills, 
of  lawful  *money  as  aforesaid,  whereby  an  action  hath  accrued 
to  the  said  John  Morrell,  who  sues  as  aforesaid,  to  demand 
and  have  of  the  said  Jeremiah  Fuller,  for  himself  and  the 
poor  of  the  city  aforesaid,  the  said  sum  of  ninety-two  dollars, 
eight  cents  and  five  mills,  of  lawful  money  as  aforesaid,  accord- 
ing to  the  form  of  the  act  aforesaid,  entitled,  an  act  for  pre- 
venting usury ;  yet  the  said  Jeremiah^  although  often  request- 
ed, &c. 

A  verdict  having  been  found  foi-  the  plaintifl*,  a  motion  was 
made  in  arrest  of  judgment. 

The  same  cause  was  before  the  court  in  February  term 
last;  (see  vol.  7,  p.  402;)  but  the  point  on  which  it  was  now 
decided  was  not  then  considered  by  the  court. 

J.  B.  Yates,  for  the  defendant,  contended,  that  the  pro- 
visions of  the  statute,  as  to  the  manner  of  declaring,  was 
confined  to  the  person  who  had  paid  the  money,  and  is  not 
given  to  the  common  informer,  in  the  second  section  ;  but  that 
a  common  informer  must  state  the  usury  or  special  matter, 
in  his  declaration. 


ALBANY, 
August,  18U. 


[*2191 


Foot,  conlra,  insisted,  that  the  words  in  the  second  section, 
"  sue  for  and  recover  the  same  in  manner  aforesaid,"  referred 
to  all  the  previous  matters  in  the  same  section,  as  to  the  mode 
of  suing,  &c. 

Per  Curiam,  The  statute  of  usury  does  not  exempt  the 
common  informer  from  the  necessity  of  declaring  specially, 
and  stating  the  usury.  The  words  are  too  general  to  justify 
him  in  stating  the  original  grounds  of  the  indebtedness  of  the 
defendant,  in  the  same  loose  and  general  terms,  as  when  the 
party  aggrieved  sues.  The  borrower  has  express  authority 
for  departing  from  the  general  rule  in  declaring,  but  it  would 
not  be  proper  to  extend  to  the  informer  such  indulgence, 
because  of  some  equivocal  words  in  the  statute,  which  do  not 
require  that  construction.  What  was  said  by  the  court  in 
Cole  V.  Smith,  *(4  Johns.  Rep.  193,)  and  again,  in  this  very 
case,  (7  Johns.  Rep.  -402,)  is  to  this  effect.  The  original 
oSente  must  be  specially  set  forth,  so  that  the  defendant  may 
be  apprized  of  it,  and  prepared  to  meet  it.  The  motion  in 
arrest  of  judgment  must,  therefore,  be  granted. 
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wwKHA*.  WicKHAM,  qui  tarn,  fyc.  against  CoirKLm. 

COKKLIV. 

AnacUonfor  THIS  was  B.  qu%  tom  actioQ,  for  one  thoasand  dollars,  0I 
mmntetuxTKe  debt,  to  recover  four  penalties,  of  two  hundred  and  fifty  dol- 
gainst^^  DCTwn  lars  each,  on  the  act  to  punish  champerty  and  maintenance, 

name  of  anoth-  The  declaration  contained  four  counts.  The  first  count 
er,  or  assisting  stated,  that  bjT  the  act,  (sect.  1,)  "  no  ofl[icer  or  other  person 
ITonl'i/^he^has  should  (shall)  take  upon  him  any  business  that  was  (is)  or 
an/ legal  ore-  might  (may)  be  in  suit  in  any  court,  for  to  have  part  of  the 
e"un  the*°aSd  thing  in  plea  or  demand,  and  no  person,  upon  any  such  ag/ee- 
or  subject  of  ment,  should  (shall)  give  up  his  right  to  another,  and  every 
*^Tf^hc  pTJnt?^  sach  conveyance  and  agreement  should  be  void.  And  every 
8«eks  to  avoid  such  persou  who  should  (shall)  maintain  any  plea  or  suit  in 
ground  of  ^an  court,  for  lands,  tenements,  or  other  things,  for  to  have  part  or 
adverse  posses-  profit  thereof,  should  be  punished,*by  fine  or  imprisonment; 
oHueiecutl^^  but  (that)  thjs  act  should  (shall)  not  prohibit  any  person  to 
such  adverse  havo  counscl,  of  persous  duly  licensed  for  that  purpose,  or  to 
K^i^iTde  take  counsel  of  his  parents  or  (and)  next  fi-iends."  And  "  that 
out  by  positive  (sect.  9)  no  porson  should  (shall)  thereafter  ««Iatq/ti/Zy  main- 
b**^ieft  tp  infer-  ^^^j  ^  cousc  oT  procurc  any  unlawful  maintenance,  in  any 
ence  or  conjee-  matter  Or  causc  whatsoever,  in  suit  and  variance,  concerning 
*"Thoughaper-  ^ny  lands,  tenements  or  hereditaments,  or  any  goods,  chattels, 
son  purchases  a  debts,  damages,  or  offences  in  any  court  in  this  state,  or  before 
Snd^secmes  ^^Y  P^rsou  who  should  (shall)  have  authority  to  hear  or 
a  suit  in  the  determine  respecting  the  same;  and  that  no  person  should 
er7bV^f^''Ss  (shall)  unlawfully  retain  for  maintenance  of  any  suit  orpka, 
own  benefit  J  any  pcTson,  OT  embrace  any  freeholder  or  jurors,  by  rewards, 
F*  22 1*1°^'  *promises,  or  other  sinister  labor  or  means,  to  maintain  any 
liable  to  anac-  "latter  or  cause,  or  to  the  hindrance  or  disturbance  of  justice, 
tion  for  main-  or  to  the  procurement  or  occasion  of  any  false  verdict,  in  any 
thTSth  sMUon  court  within  this  state,  upon  pain  to  forfeit,  lor  every  such 
of  the  act  to  ofTcnce,  two  hundred  and  fifty  dollars ;  the  one  nwMety  th«?re- 
erty^Ld"  mTiS*  ^^  to  the  use  <rf  the  people,  and  the  other  moiety  to  him  who 
tenance.  (Sess.  will  suc  for  the  samo^  by  action  of  debt,"  &c.  The  plaintiff 
S4.  c.  87.)  tjj^^  ^^^^^  ^j^j^j  ^jj^  defendant,  on  the  first  of  S^embefy 
1808,  did  unlawfuUy  maintain  a  certain  matter  or  cause  in 
suit  and  variance,  concerning  certain  lands  situate  m.TuUyi 
in  Onondaga  county,  wherein  J.  Jackson  wa^  plaintiff,  and 
Jether  BaUey  defendant,  and  then  was  and;  still  is  depiending 
in  the  Supreme  Court,  eontrary  to  the  act,  &c.  whereby  an 
action  halh  acemed,  ^c. 

(a)  Vide  ThaUakmi  v.  Brinkerkoff,  20  Johns,  Rep.  386  S.  C.  3  Cotren,  (583.  Catnp6eU  v 
JoneSf  4  Wenddl,  306. 

(&)  See  TiOtj  fui  e«i% v.  Ftfu^Si  7  Joknt  Mtf*  851,  and  the  caap»  oUed  in  ^be  ^ot^  tk«»foto 
9ee  also  Jacksom  v.  Sharpy  9  Johns,  Rep,  16a    Jackson  ▼.  Waters^  12  Johns,  Rep,  368 

166 


OF  THE  STATE  OF  NEW-YORK. 


221 


[*22a] 


The  second  count  was  like  the  first.  ALBANY, 

The  third  count  was  like  the  second,  except  that  the  suit  ,^J2^*;i^ 
was  stated  to  be  by  James  Jackson  agaii^t  lAias  Davis. 

The  fourth  count  was  like  the  third. 

The  cause  was  tried  at  the  Onmge  circuit,  in  September^ 
1810,  before  Mr.  Justice  Van  Ness.  At  the  trial,  the  plain- 
tiff proved,  that  the  writ  in  this  cause  was  issued  the  6th  of 
June,  1809,  and  offered  to  prove,  that  on  the  12th  of  June, 
1806,  the  defendant  and  one  Benjamin  Herricky  had  taken  a 
deed  of  a  lot  in  the  military  tract,  knowing  that  certain  per- 
sons were  then  in  possession  holding  adversely.  The  proof 
was  objected  to,  but  admitted.  The  plaintiffs  then  proved, 
that  in  June,  1806,  the  defendant  and  B.  Her  rick  asked 
Charles  A.  Tucker  to  sell  a  military  lot ;  that  Tucker  told 
them  he  had  sold  the  right,  when  a  minor,  and  that  he  gave 
the  deed  in  1792,  and  that  he  wafi  born  the  10th  of  August, 
1772.  That  the  defendant  and  B.  H.  offered  him  50  dollars ; 
that  they  paid  him  5  dollars,  which  he  was  to  retain,  in  every 
event,  and  gave  him  a  bond  for  the  residue ;  "^^that  the  deed 
was  drawn  in  the  name  of  William  D.  Williams,  and  that 
they  and  Williams  were  jointly  interested.  The  papers  men- 
tioned by  the  witness,  though  objected  to,  were  read  in  evi- 
dence. The  bond  was  dated  Ju^ns  12,  1806,  for  45  dollars^ 
and  conditioned  to  be  good,  if  the  defendant  and  B.  Her' 
rick  obtained  the  lot  granted  to  John  Tucker,  a  soldier, 
(brother  to  Charles  A.  Tucker,)  The  other  writing,  which 
they  gave  to  C.  A.  Tucker,  was  of  the  same  date,  and  cer- 
tified that  they  were  to  be  at  all  the  expense  in  procuring  the 
lot. 

The  deed,  which  was  of  the  same  date,  and  for  the  con- 
sideration of  love  and  affection,  and  also  of  300  dollars, 
contained  a  covenant  only,  that  C-  A.  Tucker  was  heir  to 
John  Tucker.     It  was  further  proved,  that  the  defendant  and 

B.  H.  said,  at  the  time,  that  there  was  some  person  on  the 
lot,  and  that  there  would  be  a  great  deal  (^  trouble  about  it. 

C.  A.  Tucker,  in  the  summer  of  1806,  executed  a  deed  of 
the  lot  to  the  plaintiff,  who  gave  hnn  100  dollars,  and  an  in- 
demnity against  former  deeds. 

The  plaintiffs  then  gave  in  evidence  a  patent  of  bt  No»  14, 
in  Sempromus,  granted  to  John  Tucker,  and  offered  in  evi- 
dence a  declaration  in  ejectment  in  this  court  by  James 
Jackson,  ex  dem.  John  Tucker,  Charles  A*  Tucker,  Wil- 
Uam  D,  Williams  and  others  v.  Elias  Davis.  Another  de- 
claration of  James  Jackson^  on  the  demise  of  the  same 
lessors,  against  Jether  BcMey,  both  of  which  were  of  Nowm- 
terterm,  1806, 

The  plaintiff  further  proved^  that  William  Wickham  (fa- 
ther of  the  plaintiff)  was  •attorney  for  Bailey  aiid  Davis,  in 
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the  ejectment  suits,  in  1807  and  1808;  and  that  the  suit» 
were  noticed  for  trial,  at  the  September  circuit,  in  1808,  in 
Onondaga,  That  the  causes  were  called  on  for  trial,  by  the 
judge  at  the  circuit ;  that  Bailey  and  Davis  were  in  posses- 
sion in  1808,  and  claimed  to  be  owners  under  the  plaintiff. 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  on  the 
following  grounds:  1.  Because  the  plaintiff  had  *proved 
champerty,  and  not  maintenance ;  2.  That  the  defendant  ape 
peared  to  be  an  equitable  owner  with  Herrick  and  WiUiams; 
and  it  was  not  maintenance  to  prosecute  an  action  in  the 
name  of  fVilliamSy  bis  trustee  ;  3.  That  there  was  no  evi- 
dence that  Bailey  and  Davis  held  under  color  of  title.  The 
motion  for  a  nonsuit  was  overruled  by  the  judge. 

The  defendant  proved,  that  in  July  or  August,  1808, 
Jeremiah  Conklin  went,  at  the  request  of  B,  Herrick^  to 
Charles  A,  Tucker,  for  a  warrant  of  attorney  to  prosecute 
the  ejectment  -«uit ;  that  Tucker  told  him  he  had  never  sold 
his  right,  until  he  sold  it  to  fV.  D.  Williams,  and  said  he  did 
not  know  where  the  land  lay,  nor  of  any  person  in  posses- 
sion ;  that  Tucker  refused  to  give  a  power  of  attorney,  and 
said  he  bad  given  a  deed  to  the  plaintiff.  The  defendant 
proved  that  Herrick,  Williams  and  himself,  were  jointly  in- 
terested in  the  land,  and  prosecuted  the  ejectment  suits,  at 
their  joint  expense. 

The  judge  charged  the  jury,  that  it  was  a  material  point, 
whether  at  the  time  the  defendant  and  Herrick  made  the  con* 
tract  with  Tucker,  there  was  any  person  in  possession  of  the 
land  claiming  adversely,  and  whether  the  defendant  knew  it ; 
that  it  was  proved  that  Bailey  and  Davis  were  in  possession^ 
and  had  cleared  a  part,  and  that  the  jury  might,  from  circum- 
stances, presume  they  held  adversely,  under  color  of  title, 
though  no  deed  was  shown  under  which  they  held,  and  that 
the  defendant  knew  it ;  that  there  were  several  circumstances 
to  show  that  defendant  knew  he  was  buying  a  lawsuit ;  that 
the  prosecution  of  a  suit  by  Conklin  and  others,  for  their 
own  benefit,  was  lawful,  and  the  deed  was  good ;  but  that  as 
Charles  A.  Tucker  was  a  lessor,  it  was  maintenance  if  the 
land  was  held,  at  the  time,  adversely ;  that  he  thought  the 
proof  strong  and  conclusive,  and  recommended  a  verdict  foi 
the  plaintiff  The  jury  fbu^id  a  verdict  for  the  plaintiff,  foi 
500  dollars. 

^A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial;  1.  Because  improper  evidence  was  admitted;  2.  Be- 
cause the  plaintiff  ought  to  have  been  nonsuited  at  the  trial  j 
3.  For  the  misdirection  of  the  judge. 

RuggUs,  for  the  defendant.  1.  There  is  a  variance  in  the 
declaration  from  the  statute,  in  using  the  word  ''  should/' 
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ifi^ead  of  shall ;  and  in  reciting  the  9th  section,  the  word     Albany, 
"  that"  is  introdticed,  where  it  is  not  to  be  found  in  the  sec-  August,  laii. 
tion.     When  a  person  undertakes  to  set  forth  a  pubfic  act, 
the  least  misrecital  is  fatal.     (Doug.  94.  97.     1  Ld.  Raym. 
381.    7  Term  Bep.  771.     ChUty  PI  217,  218.) 

2.  The  action  is  brought  on  the  9th  section  of  the  act  to 
recover  the  penalty ;  but  the  verdict  is  founded  on  the  8th 
section,  which  is  against  the  buying  and  selling  of  pretended 
titles^  and  the  offender  forfeits  the  value  of  the  land.  The 
9th  section  prohibits  mcdrUenance,  and  gives  the  penalty  of 

250  dollars,  for  every  offence.     If,  therefore,  the  plaintiff  can-         _ 
not  bring   this   case   within   the  ninth  section,   he   cannot 
recover.      This  section  is  copied  from  the  English  statute, 
and  the  decisions  of  the  English  courts  are  in  point. 

Maintenance  is  defined  to  be  an  officious  intermeddling  in 
a  suit  that  does  not  belong  to  one,  by  maintaining  or  assisting 
either  party  with  money,  or  otherwise,  to  prosecute  or  defend 
it.  (4  Bl  Comm.  134.  Hawk,  P.  C.  b.  1.  c.  83.  s.  1.  12.) 
There  is  a  great  difference  between  purchasing  a  pretended 
title,  and  maivXenance.  If  the  party  buys  a  pretended  title, 
he  forfeits  the  value  of  the  land.  If  he  upholds  the  suit  of 
another,  he  forfeits  250  dollars.  As  the  plaintiff  sues  for  the 
penalty  of  250  dollars,  the  offence  charged,  if  any,  must  be 
maintenance.  In  an  action  for  maintenance,  the  plaintiff 
must  show  that  a  plea  was  pending,  (SavU,  41,  42,)  and  the 
defendant  may  plead  nul  tiel  record.  {Hawk.  b.  1.  c.  85. 
s.  42.) 

Again,  it  is  stated  in  the  declaration  to  have  been  an  action 
by  James  Jackson  v.  Jether  Bailey ;  but  it  is  not  stated  for  . 
what  precise  thing  the  suit  was  brought.  Jackson  is  a  ficti- 
tious person,  and  the  lessors  are  not  named.  *The  descrip-  [  •  225  ] 
lion  of  the  suit  is  insufficient;  and  the  plaintiff,  on  that 
ground,  ought  to  have  been  nonsuited.  As  to  the  purchase 
of  the  pretended  title,  it  was  more  than  a  year  before  the 
commencement  of  this  suit,  and  will  not,  therefore,  support 
an  action. 

3.  The  evidence  of  adverse  possession  was  not  sufllicient. 
To  render  a  deed  void  on  this  ground,  there  should  be  clear 
and  satisfactory  evidence  of  an  adverse  possession  at  the 
time.  A  person  who  has  an  interest  in  land,  certain  or  con- 
tinent, legal  or  equitable,  may  lawfully  uphold  another  in  an 
action  concerning  such  lands.  {Hawk.  P.  C.h.  1,  c.  83,  s. 
17,  18,  21,  22.  2  Boll.  Abr.  115,  117,  118.  Bac.  Abr. 
Maini.  (B.)  To  constitute  the  offence  of  maintenance,  there 
must  be  an  intermeddling  by  the  party  in  a  suit  where  he  has 
no  concern  or  interest  in  the  subject  matter  of  controversy. 
The  suits  in  the  present  case,  were  certainly  for  the  interest 
and  benefit  of  the  defendant. 
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Again,  how  can  an  action  for  mainiemince  be  sapportcd 
wlule  the  suit,  the  bringing  of  which  is  all^gfed  to  be  main- 
tenanoe^  is  still  pending  ?  How  can  the  court  say,  \>\xt  that 
the  plaintiff  in  that  suit  may  recover,  and  so  estaUi$h  the 
title  of  the  present  ddendant? 

J.  Duer  and  B:imner,  contra.  1.  Using  the  word  shovH, 
instead  of  ahaU,  or  the  pasty  instead  of  the  present  tense, 
cannot  be  a  fatal  variance,  in  reciting  a  statute.  In  JBoy^e  ,v. 
Whiiaker,  (Doug.  94^)  the  statute  was  so  recited ;  but  no 
objection  was  made  on  thiit  account.  In  King  v.  HaUy 
(1  Term  Bep,  320,)  which  was  a  conviction  on  an  informa- 
tion, the  court  said,  that  it  was  better  to  state  it  in  the  time 
pasty  than  in  the  present  tense.  (1  Saund.  262.)  In  Pa- 
tridge  v.  Strange,  {Plowd.  78,)  the  act  is  recited  in  /the 
same  manner.  The  rule  laid  down  by  Lord  Man^eldyin 
Boyce  v.  TIMtaker,  that  in  reciting  an  act  of  parliament, 
the  party  was  to  be  held  to  half  a  letter,  is  unreasonable,  and 
contrary  to  former  decisions.  The  true  rule  is  laid  down  in 
Ventris,  (2  Vent.  215,  2  Bulst.  47,)  that  *where  the  recital 
answers  the  sense  of  the  statute^  it  is  sufficient. 

In  Say  and  Seale  v.  Stephens,  (Cro.  Car.  136,)  the  court 
held  that  a  misrecital,  to  be  fatal,  must  be  in  the  substantial 
part  of  the  act,  And  for  or,  has  been  held  not  to  be  a  fatal 
variance.  {Cro.  Eliz.  307.)  It  is  true,  in  King  v.  Mar  sack, 
(6  Term  Rep.  71,)  it  was  held  otherwise,  but  on  the  ground 
that  the  variance,  in  that  case,  changed  the  sense  of  the 
statute. 

But  the  plaintiff  does  not  prpfess  to  set  out  the  statute  ver- 
haiim,  but  only  the  substance  of  it. 

2.  This  action  i/s  not  brought  against  the  defendant  for  pur- 
chasing a  pretended  title,  but  for  maintenance.  The  evi- 
dence, as  to  the  pretended  title,  was  introduced  to  show  that 
the  plaintiff  had  no  title,  legal  or  equitable. 

The  statute  creates  no  new  offence ;  it  merely  superadds 
a  penalty.  The  offence  mentioned  in  the  first  section  is 
properly  cha^nperty,  a  species  of  maintenance.  Our  act  is 
not  borrowed  from  any  one  JEnglisb  statute,  but  is  taken 
from  several  statui'es.  The  1st  section  is  from  1  West.  ^,  5, 
and  the  9th  section  from  32  Hen.  VIII.  c.  69^ 

We  must  look  to  the  common  law  for  a  definition  of  main- 
tenance. It  is  whece  one  person  assists  another  with  money 
to  carry  on  a  cause.  {Hawk,  b.  1.  c.  83«  s.  4  I  Inst.  3^8. 
b.  369.  a.)  The  evidence  shows  that  the  defendant  pur 
chased  the  title  with  a  view  to  the  suit;  and  it  is  manifest  he 
was  aware,  at  the  time,  of  an  adverse  claim. 

3.  Then,  had  the  defendant  any  interest  in  the  land  which 
could  justify  him  in  upholding  the  suit?  There  can  be  no 
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^onbt,  from  the  etideiice,  Ihat  the  purchase  Watf  of  a  pre-    albai^y, 
tended  title.     An  adverse  po&sessioii  is  where  the  person  In  ^^^'J^^^ 
possession  claims  title,  and  the  declarations^  of  the  tenant  are  ^ 

admissible  evidenee.  (1  J0hn9.  Bep.  163.)  If  there  was  an 
adverse  possession,  the  deed  was  absolutely  void ;  for  where 
the  law  declares  a  thing  unlawful,  if  done,  it  av<Hds  it  wlien 
done.  It  was  ^  decided  by  this  court  in  Jackson,  ex  dem. 
Joiiea  V.  BHnckerhoff,  {cited  5'Jokn».  Rep.  600,)  which 
was  recognised  in  WittimM  v.  JBck^an. 

*It  is  said  that  the  suit  was  for  the  benetfit  and  interest  of 
the  defendant.  But  the  prosecution  of  a  suit,  after  the  pur- 
chase of  a  pretended  title,  though  for  the  benefit  of  the 
purchaser,  is  maintenance.  It  was  so  decided  in  Itawer^s 
case,  which  is  pt^ciifeely  in  point.  (Hebb.  115.  Maare,  761. 
Hoy,  52.)  The  same  objection  which  has  been  made  here, 
was  made  in  that  case  ;  but  the  Court  of  Starchamber  held 
Ft  to  be  m4^ntenance. 

There  couM  be  ijo  trust  in  tbis  case,  for  if  the  purchase 
was  illegal  and  void,  it  could  raise  no  trust  or  interest  for  the 
defendant  If  there  was  any  agreement' tietween- the  de- 
fendant and  fVilliapis,  as  to  the  suit,  it  was  champerty. 

Per  Curiam.  The  ground  of  the  action  consists  in  the 
charge  of  unlawful  maintenance,  in  carrying  on  ike  eject- 
ment suits.  But  if  the  defendant  had  any  interest,  legal  or 
equitable,  in  the  land,  which  was  the  object  of  the 'suits, 
there  was  no  foundatkm  for  the  eharge  of  mcdntenance.  (2 
Moil  Ahr.  115.  g.  117.  Hawk*  tit.  maintenance^  s.  12,  13. 
17,  18.)  The  defendant  and  Herrick  purchased  of  Charles 
A.  Tktcker,  his  interest,  as  heir  to  his  brother  John,  in  the 
military  bounty  lands,  arid  took  a  deed,  regularly  drawn  and 
executed,  and  paid  5  dollars  down,  and  gave  a  bond  for  45 
dollars,  to  be  paid,  on  condition  that  the  title,  so  granted, 
prevailed.  This  deed  was  taken  in  the  name. of  fV.  D.  Wil- 
liams, but  on  their  joint  account.  The  defendant  had  then 
an  equitable  interest  in  the  land,  and  if  any  interest  passed, 
Williams  took  it  as  trustee  for  the  joint  concern.  This  deed 
was  given  in  June,  1806,  and  it  was  valid  and  operative,  un- 
less the  land  to  which  it  related  was  held  at  the  time  adversely. 
It  was  incumbent  upon  the  plaintiff  to  make  out  this  fact  af- 
firmatively and  clearly,  if  he  meant  to  destroy  the  operation 
of  the  deed  on  that  ground.  There  is  certainly  no  eufficient 
evidence  of  the  existence  of  that  fact  at  the  date  of  the  deed. 
There  is  no  evidence  that  ^Bailey  and  Dc^vis  were  on  the 
land  as  early  as  June,  1806.  They  were,  afterwards,  in  pos- 
session, and  held  under  the  plaintiff ;  but  the  plaintiff's  deed 
from  Tucker  was  as  late  as  .1808,  and  he  did  not  show  any 
other  source  of  title.     There  were  some  loose  sayings,  that 
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some  person  was  on  the  land  when  the  deed  was  taken,  but 
who  it  Was,  or  under  what  claim  or  title,  did  not  appear.  It 
will  not  do  to  declare  a  deed  void,  upon  such  light  and 
equivocal  testimony  of  adverse  possession.  The  adverse 
possession  ought  to  have  been  made  out,  by  positive  facts, 
and  not  by  mere  inference  or  conjecture. 

If  the  deed  of  «7une,  1306,  was  not  absolutely  void,  then 
the  charge  of  maintenance  falls  to  the  ground,  and  the  plain- 
tiff ought  to  have  been  nonsuited,  in  pursuance  of  the  motion 
made  at  the  circuit. 

But  if  the  deed  did  not  operate,  by  reason  of  the  adverse 
possession,  yet  the  testimony  does  not  make  out  the  crime 
of  maintenance,  in  the  strict  legal  sense.  The  defendant 
did  not  officially  intermeddle  in  the  prosecution  of  another's 
right,  but  he  was  undoubtedly  prosecuting  this  suit  for  his 
own  benefit.  He  may  have  purchased  a  pretended  title, 
scienter,  so  as  to  have  subjected  himself  to  the  penalty  given 
in  the  8th  section  of  the  statute,  but  that  is  not  the  offence 
charged.  Maintenance,  strictly  speaking,  is  the  assisting 
another  person  in  a  lawsuit,  without  having  any  privity  or 
concern  in  the  subject.  There  can  be  no  doubt  that  the  de- 
fendant was  using  the  name  of  Tucker,  as  a  mere  nominal 
lessor,  not  for  the  benefit  of  Tucker,  but  as  a  trustee  for  his 
own  benefit,  and  that  of  the  other  persons  connected  with 
him  in  the  purchase.  In  no  view  of  the  case,  then,  does  the 
charge  appear  to  be  made  out ;  and,  without  attending  to 
other  objections  which  were  made  upon  the  argument,  there 
must  be  judgment  of  nonsuit  entered,  according  to  a  stipula- 
tion in  the  case. 

Judgment  of  nor. suit 
179 


OF  THE  STATE  OF  NEW-YORK.  »829 

ALBANY, 

August,  18U. 

Kanb 

*Kane  and  Kane  against  The  Commercial  Insu-  coM.iis.oo. 
RANCE  Company  of  New-York. 

THIS  was  an  action  on  a  policy  of  insurance  "  upon  goat  insurance  was 
skins,  laden,  or  to  be  laden,  on  board  the  brig  Brutus,  at  Sount*ofi6/)co 
Coringa,  in  India,  on  a  voyage  from  thence  to  New-York,  dollars,  'on 
valuing  the  said  skins  at  50  cents  each.''  The  policy  was  Jj^*^  ^f^fio 
dated  the  15th  November,  1808,  and  the  sum  of  15,000  dol-  ^ems  each,-" 
lars  was  subscribed.  It  contained  the  usual  printed  clause  coniaine/^^lhe 
respecting  prior  insurance.  usual  clause  as 

The  cause  was  tried  at  the  New-York  sittings,  before  Mr.  ancr""! 'p'lor 
Justice  Spencer,  in  April,  1810.  insurance   had 

The  plaintiffs  offered  to  prove,  that  on  or  about  the  15th  ar"^;;;^poiic>^ 
of  November,  1808,  they  made  application  to  the  defendants  on  xiwcarjs^o, on 
for  insurance,  to  the  amount  of  25,000  dollars,  on  profits,  on  ^^me"^  ^^ip.  fi! 
the  cargo  of  the  ship  Brutus,  from  Coringa  to  New-York,  the  same  plain 
and  informed  them,  at  the  time,  of  a  prior  insurance  effected  mountof22*coo 
by  the  Phcenix  Ins,  Co.  and  that  nearly  the  whole  of  the  dollars.  The 
interest  of  the  plaintiffs  on  board  the  said  brig  was  covered  fhi^'^ins  wL  io 
by  that  insurance ;  but  that  (as  the  truth  was)  they  had  re-  cents  each.  Es- 
ceived  a  letter  from  their  supercargo,  informing  them  of  the  sk^i^safsoceml 
purchase  and  shipment  of  the  goat  skins,  the  cost  of  which  each,  and  nio 
in  India  was  less  than  10  cents  per  skin,  when  the  value  in  !!f  \Kl*^^.?'^'*'? 

TT    •to  1111  1  /Y»  ®    invoice 

the  united  States  would  be  about  75  cents,  or  to  that  effect,  prices,  and  c^b- 
That  the  defendants  declined  to  make  an  insurance  upon  jj^j^'i'^co^t  ^l^^ 
profits,  eo  nomine,  as  being  against  the  rules  of  the  company,  the  skins,  the 
but  suggested  that  the  purpose  of  the  plaintiff  might  be  as  guSm  T*? 
well  effected,  by  valuing  the  premises  to  be  insured;  where-  both  policies j 
upon  it  was  agreed  between  them,  that  the  goat  skins  on  ^^^  **^®  ^^^^-^^ 
board  the  said  brig  should  be  valued  at  50  cents  *a  piece,  [*.230  ] 
and  that  the  sum  of  15,000  dollars  should  be  insured  upon  skills'' wafJl^Tt 
the  same,  at  that  valuation,  by  the  defendants,  at  a  premium,  sufficieut'to  ab- 
of  twelve  and  a  half  per  cenf.,  and  the  insurance  was  made  f^gy^g^jj^^®^  P"jn 
on  the  said  skins  at  the  said  valuation  accordingly.  That  an  action  on  ihe 
the  plaintiffs  were  very  desirous  to  have  the  skins  valued  at  ft*^^°"^he^**\'JJ{ 
75  cents,  and  the  amount  of  insurance  increased,  but  the  Ihe^whoieofthe 
defendants  refused  to  value  them  higher  than  50  cents:  that  goat  skins  were 
the  letter,  mentioned  by  th^m,  had  then  just  been  received  ^  cenisT  an^d 
by  the  plaintiffs,  from  their  supercargo  in  India,  and  was  the  a^®'  deducting 

mount,  the  difTcrencc  between  the  invoice  price  of  the  cargo  and  charges,  exclusive  of  the  goat  skins, 
and  the  22,000  dollars,  pr  amount  of  prior  insurance,  the  residue  would  be  the  interest  covered  by  the  . 
second  policy  j  that  it  was  immaterial  whether  the  first  policy  was  open  or  valued,  if  the  skins,  at  60 
cents  each,  would  furnish  interest  sufficient  for  both  policies,  (a)    The  valuation  in  a  policy  is  conclusive 
AH  the  insurers,  if  there  is  no  fraud  or  imposition,  {b) 

(a)  Ace.  Mintnrn  v.  Columbian  Ins,  Co,  10  Johns.  Rep.  75. 

a)  W'tt  ,aj  V.  ^mtriran  hij.  Co.  3  CotO(rA,210.     S.  C.  5  Coteen^  713. 
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ALBANY,  cause  of  the  application  to  the  defendants  for  the  insurance. 
August;  1811.  »pj^jg  evidence  was  objected  to,  but  overruled,  by  consent,  it 
beirig  agreed  between  the  parties,  that  in  case  it  should  be 
deemed  admissible,  and  thought  material  by  the  court,  a  new 
trial  should  be  granted,  unless  the  court  should  be  of  opinion 
that  the  plaintiffs  were  entitted  to  recover  on  the  case,  ac- 
cording to  their  claim,  without  such  evidence. 

The  Brutu8  sailed  from  Cofinga^  for  New-York,  on  the 
voyage  insured,  with  a  return  cargo  on  board,  the  invoice 
cost  of  which,  including  the  gtwt  skins,  was  19,420  dollars 
and  79  cents,  making,  together  with  the  charges  and  pre- 
mium of  insurance,  an  insurable  interest,  on  the  open  policy, 
to  the  amount  of  22,000  dollars  and  upwards.  Fart  of  the 
cargo  consisted  of  58,629  goat  skins^  which,  at  Coringaty 
cost  5,331  dollars. 

The  vessel  and  cargo  were  captured  by  a  French  cruisei, 
and  carried  into  Cayenne^  and  there  eoftdemned.  Prior  to 
the  making  of  the  policy  of  insuradice  in  question,  .the  plaior 
tiffs  had  caused  another  policy  to  be  made  by  the  PluBuim 
Ins.  Co.  from  New-York  to  Goringa  and  back,  to  the 
amount  of  22,000  dollars,  being  an  open  policy  of  insurance, 
at  a  premium  of  9  per  cent,  which  was,  afterwards,  and  prior 
to  the  policy  in  question,  increased  to  14  per  cent,  on  ac- 
count of  a  supposed  deviation. 
I  *  231  J  *The  value  of  the  goat  skins,  at  50  cents  each,  was  29.314 

dollars  and  50  cents,  and  deducting  the  prime:  cost. of  taem 
in  India,  left  an  interest  on  the  second)  or  valued  policy,  ao* 
cording  to  the  valuation,  of  21^,983  dollars  and  48  cent«.  A 
verdict  wastaken  as  for  a  total  loss,  for  the  amount  subscribed 
by  the  defendants,  subject  to  the  opinion  of  the  courts  oo  a 
case,  a^  to  what  amount  the  plaintiffs  were  entitled  to  xecover.; 
and  the  verdict  was  to  be  modified  accordingly,  unless  th/e 
court  should  think,  from  the  feels  in  the  case,  a  new  trial  ought 
to  be  awarded. 

S.  JoneSyjan.  for  the  pbintiflb.  Taking  the  goat  skins  at 
die  valuation  in  this  policy,  and  the  rest  of  the  cargo  at  tb^ 
invoice  price,  and  deductmg  the  prime  cost  of  the  skins,  this 
whole  interest  is  above  48,000  dollars,  a  sum  more  tbaa  sufii- 
cient  for  both  policies.  The  only  question  is,  whether  tbiir  is 
not  the  correct  mode  of  estiiteting  the  insurable  interest. 
From  the  estkbdished  rule  on  tbie  subjelct,  the  defendants 'must 
be  considered  as  admitting  the  valtte,  as  agreed  to  ia<  the 
policy.  (Marsh.  137.  JSurr,  1 171.)  In  respect  to  this  pohcv, 
we  are  to  look  to  the  ctgreed  valuation ;  and  unless  the  whole 
of  such  valuation  is  covered  by  the  prior  insurance,  the  de- 
fendants must  be  answerable  for  what  is  not  covered  by  that 
policy.  As  it  regards  the  present  parties,  the  first  pdicy  ii 
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res  inter  alf^^acfcl;  tind  tb&  two  policies  can  be  viewed,  m     albaj^y, 
ccmneetioii  only  Sot  the  'pmpose  of  eurjing  into  effect  ^the  Augus^miL 
agreement  as  to*  prior  insuranee;  and  that  i^reernent  {nay  be  ^kak«^^ 
completely  satisfied/ withoii^  p««]udice  to  the. plaintiff's  c^^  v. 

f6r  the  fall  amotmt  of  the  present  policy.  w^w.     . 

The  case  of  Mitrroy  mdMumfcmd  v.  Insurance  Company 
of  Pennsylvania^  decided  in  the  Circuit  Court  of  the  UnUed 
iSi^e9  for  thie  district  of  PeiMUj/footiia,  {Condy^s  Marsh. 
15^,  a.  152,  b.  notes,)  cofifirms  the  construction  for  which  we 
coiitend,  namely,  ^'that  Ijie  second  policy  will  cover  >  so  much 
of  the  agreed  value,  as  was  not  covered  by  the  prior  insu^ 
ranee:'* 

^Ati  insurance  an  prcfits  is  considered  as  a  valued  policy  [  ^  232  ] 
on  goods'.  {Tom  V.  Smithy  3  Caines^  245.)  Now  the  goods 
may  be  abandoned  to  the  insurers  on  goods>  for  a  total  loss ; 
and  the  insurers  on  profits  will  be  liable  for  the  agreed  value 
ill  the  policy  on  profita  The  plaintiffs-  offered  to- show  that 
the  defendants  were  apprized,  that  this  was  intended  to  be  an 
insurance  on  profits;  and  that  not  being  willing  to  insult 
them,  they  agreed  that  the  subject  should  be  so  valued  as. to 
cover  the  profits.  The  parol  evidence,  so  offered,  did  not 
contradict  the  con<*ract ;  it  served  only  to  explain  it 

Wells,  contra.  If  the  second  policy  had  been  open,. it  is 
J)erfectly  clear,  that  the  plaintiffs  could  recover  no  more  than 
what  remained  uncovered,  by  the  first  policy,  at  the  prime 
cost,  or  invoice  price  and  charges.  Policies  of  insurance  are 
for  the  beniefit'of  trade ;  and- th^^ir  real  object  is  the  indemnity 
of  the  insul^d.  All  beyond  a  complete  indemnity  for  actual 
loss,  is  mere  speculation.  Parties  wiio  seek  to  recover  beyond 
tin  indemnity,  or  for  speculative  profits,  are  not  to  b^  favored. 
If  the  plaintiffs  ^obtain,  cm  both  policies,  all  that  the  property 
hits  cost,  and  all  expenses  artd  cbcages,  will  they  not  be  fully 
indemnified  ?     Will  they  not  be  fully  covered  ? 

In  Murray  and  Mumford  v.  Ins.  Ca.  of  Pennsylvania,  as 
repotted  in  HalPs  LawJouimal,  (vol.  1,  p.  161,)  both  poli- 
cies were  valued,  and  the  actual  value  was  proved  to  be  6,000 
dollars. 

If  the  plativtiffs,  in  this  case,  M>e  covered  by  the  first  policy, 
except  fi>r  1,000  dollars^  they  are  to  recover  so  much,  accord- 
ing* to  the  valuation  ih  the  second  policy,  and  no  more.  If 
to  abandonment  bad  been  made  to  the  insurers  on  the  first 
pbKcy,  what  would  remain,  but  this  difference,  to  be  aban- 
doned to  the  ins«rers  on  the  second  ^policy?  The  plain  Ian-  [  *233] 
guage  of  this  policy  is,  for  as  many  of  the  skins  as  are  not 
cdvered  by  the  first  policy,  we  agree  to  insure  for  you,  at  the 
valuation  of  50  cents  each. 

If  the  doctrine  contended  for,  on  the  part  of  the  plaintiff,  is 
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established,  then  the  plaintiffs  might  recover  on  this  policy  at 
a  valuatiofi  of  50  cents ;  on  a  third  policy,  with  a  difierent 
insurance  company,  at  a  valuation  of  75  cents;  and  on  a 
fourth  policy,  with  another  insurance  company,  at  100  cents; 
and  so  on,  to  an  unlimited  extent.  This  would,  in  effect, 
render  such  insurances  mere  wager  p(dicie9,  or  policies  with- 
out interest. 

If  the  plaintiffs  intended  this  as  a  policy  on  profits^  it  ought 
to  have  been  so  expressed.  The  court  will  not  convert  a 
policy  on  goods  into  a  policy  on  pro&ts.  (Mim^ordy.  Hall^U^ 
1  Johns.  Rep. AS.)  Parol  evidence  was  inadmissible.  Whfirc 
there  is  a  written  contract,  all  parol  conversations  previous  to 
its  execution  are  disregarded,  and  the  parties  are  confined  to 
their  written  agreement.  (Vandervom^t  v.  Com.  Ins.  Co.  2 
Cairns,  156. 161.  See  also  Mumford  v.  M'Pherson,  1  Johns. 
Bep.  414.  418.) 

The  case  of  M'Kim  v.  Phcsnix  Insurance  Company  in  the 
Circuit  Court  of  the  United  States,  for  the  district  of  Penn- 
sylvania, (Condy^s  Marshall,  52,  b.  note*  But  see  S.  C. 
cited  HaWs  Law  Journal,  vol.  1,  p.  166,)  is  analogous  to 
the  present.  It  is  there  said  that  the  first  policy  covered  so 
much  of  the  coffee,  as,  at  first  cost  and  charges,  would  amount 
to  12,000  dollars,  (the  sum  subscribed,)  and  the  defendants 
on  the  second  policy,  which  was  on  125,000  pounds  of  coffee, 
valued  at  22  cents  par  lb.,  were  liable  for  the  resjdue,  to  be 
valued  at  22  cents  per  pound. 

Harrison,  in  reply.  The  parties  to  this  policy  have  agreed, 
that  the  skins  insured  are  worth  50  cents  each.  It  has 
always  been  held  in  England  that  profits  may  be  covered,  by 
including  them  in  the  valuation  of  the  goods.  In  this  country 
there  is  no  law  against  wager  policies.  Suppose,  after  goods 
are  shipped  and  insured,  the  owner  discovers  that  they  will  be 
worth,  at  the  port  of  delivery,  a  much  larger  sum,  may  he  not, 
by  another  policy,  cover  *this  increased  value  ?  If  there  had 
been  no  prior  insurance,  it  cannot  be  doubted  that  the  plain- 
tiff would  recover  on  the  second  policy,  for  the  whole  of  the 
skins,  according  to  the  valuation.  How  do  the  plaintiffs  gain 
a  double  satisfaction  in  this  case  ?  The  indemnity,  which  tfie 
insured  has  a  right  to  claim,  is  the  value  agreed  upon ;  other- 
wise, there  is  no  difference,  in  effect,  between  an  open  and  a 
valued  policy.  Profits  may  always  be  covered,  if  the  insurer 
is  apprised  of  the  nature  of  the  subject.  It  is  done,  either  by 
insuring  the  profits,  eo  nomine,,  or  by  including  them  in  the 
valuation  of  the  goods.  Why  then  should  not  the  court  give 
effect  to  the  second  policy  ?  The  prior  policy  is  not  to  be  re 
sorted  to  for  the  criterion  of  value. 
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Thompson,  J.  delivered  the  opinion  of  the.  court.     The     Albany, 
policy  in  this  case  contains  the  usual  clause  respecting  prior  ^^^^^y  ^^^^ 
insurance,  and  it  appearing  in.  evidence,  that  22,000  dollars  ^^"^"^KavT^ 
had  been  previourfy  insured,  this  must  first.be  deducted,  and  ^. 

the  underwriters  made  responsible  for  the  residue  only.  The  °**'  ^^^  ^" 
prior  insurance  was  by  an  open  policy  upon  the  cargo  gen- 
erally. The  present  is  a  valued  policy^  upon  goat  skins  spe- 
tifically,  at  5ft  cent 9. each.  In  order,  therefore,  to  give  effect 
to  both  policies,  the  first  ought  to  be  considered  as  attaching, 
in  the  first  instance,  upon  that  part  of  the  cargo,  not  covered 
by  the  latter,  in  order  to  leave  .alirnent  for  the  latter.  The 
cargo,  exclusive  of  the  goat  slpns,  was  not  sufficient  to  absorb 
the  prior  insurance,  and  the  oijly  diflRculty,  in  this  case,  is,  to 
ascertain  what  pprfion  of  interest  in  the  goajt  skins  had  been 
covered  by  the  prior  policy.  In  estims^ting  the  loss  under  that 
[K)licy,  the  goat  sjiins  mu§t  have;  been  reckoned  at  10  cents 
each,  that  being  the  prime  cost  This  is  a  well  settled  rule, 
and  it  is  equally  well  settled,  that  the  valuation  in  a  policy  is 
conclusive  upon  the  underwriters,  when  there  is  no  suggestion 
of  fraud  or  imposition.  (2  JEJa^f.  10&-  Shawv.  Felton.)  The 
defendants  are,  ^therefore,  stopped  from  saying  they  are  not  [*235 
answerable  for  the  goat  skins  at  50  cents,  deducting  the 
amount  covered  by  the  former  policy.  It  is  immaterial,  as  it 
respects  the  present  defendants,  whether  the  prior  policy  was 
open  or  valued;  provided  the  goat  skins  at  50  cents  each, 
will  furnish  interest  sufficient  for  bo thr  policies.  Suppose  both 
policies  had  been  on  goat  skins  only,  the  first  valued  at  10 
cents^  and  the  second  at  50  cents,  would  not  the  underwriters 
on  the  second  policy,  be  answerable  for  the  loss  at  40  cents 
a  skin,  which  would  be  the  interest  uninsured  by  the  first 
policy?  And  what  difference  in  principle  can  it  make, 
whether  the  10  cents  are  deducted  in  corisequence  of  a  valu- 
ation by  the  parties,  or  in  consequence  of  that  being  the  valu- 
ation fixed  by  la\v,  the  policy  being  open  ?  The  underwriters 
on  this  policy  have  no  right  to  say,  that  because  the  assured 
had  received  10  cents  on  each,  that  the  skins  had  been  fully 
paid  for.  They  were  not  paid  for,  according  to  the  valuation 
in  this  policy,  which  is  conclusive  upon  the.  defendants.  The 
policy  is  not  that  as  many  of  the  goat  skins  as  remain  un- 
covered by  the  former  policy,  at  the  invoice  price,  shall  be 
covered  by  this  policy  at  the  valuation.  This  is  not  the  sense 
and  meaning  of  the  contract.  It  is,  that  the  goat  ^kins  laden 
on  board  shall  be  valued  at  50  cents ;  and  in  determining  how 
far  the  plaintiff's  interest  has  been  exhausted  by  the  prior 
policy,  all  the  goat  skins  on  board  are  to  be  reckoned  accord- 
ing to  this  valuation.  No  other  construction  will  gtve  effect 
to  the  contract.  The  prior  policy  was  22,000  dollars,  and  in 
order  to  determine  how  much  of  the  plaintiff's  interest  was 
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ALBANY,    covered  by  it,  the  invoice  price  of  the  cargo,  exclusive  af  the 
Ai^urtjjiML  gQ^^  skins,  must  first  be  ascertained,  and  whatever  that  sum, 
Kanx        together  with  the  usual  charges,  falls  short  of  the  22,000  dollars, 
T     c     ^*'^  ^^  ^^^  ^^"^  ^^  ^®  deducted  from  the  amount  of  the  goat 
skins,  at  50  cents  each,  in  order  to  exhaust  the  prior  policy ;  and 
[  *  236  ]  the  *residue  forms  the  interest  upon  which  the  second  policy 
is  to  attach.     And  this,  according  to  the  data  furnished  by 
the  case,  will  be  more  than  the  amount  of  the  defendant's  sub- 
scription in  the  present  policy. 

The  case  most  analogous  to  this,  is  that  of  JVTJKm  v.  The 
Phcenix  Insurance  Company,  in  the  Circuit  Court  of  the 
United  States,  for  Pennsylvania,  and  which  is  mentioned  by 
Judge  Washington,  in  the  case  of  Murray  fy  Mumford  v. 
Insurance  Company  of  Pennsylvania,  (I  Hall's  Law  Jour- 
nal, 161.)  There  was  a  prior  open  policy,  to  12,000  dollars, 
and  a  subsequent  policy  to  15,000  dollars,  on  coffee,  (part  of 
the  same  cargo,)  at  22  cents  per  pound :  And  it  was  "  decided 
that  the  first  policy  covered  as  much  of  the  coffee  as  12,000 
dollars  would  absorb,  at  prime  tjost  and  charges,  instead  of 
the  value  fixed  on  that  article  in  the  second  policy,  which,  of 
course,  would  leave  to  be  covered  by  the  second  policy,  as 
much  less  of  the  cargo,  as  the  difference  between  the  prime 
cost  and  charges,  and  25  cents,  would  amount  to,  and  for  «o 
much  of  the  cargo,  the  Phcenix  Company  was  held  to  be 
answerable."  According  to  this  report  of  the  case,  the  under- 
writers on  the  second  policy  were  held  liable  for  the  difference 
between  the  prime  cost  of  the  coffee,  and  the  valuation  in  the 
policy  subscribed  by  them.  The  report  of  the  same  case,  in 
a  note  in  Condy^s  edition  of  Marshall,  (152,  b.)  might  war- 
rant a  different  construction  ;  but  is  not  so  precise,  and  pro- 
bably not  so  correct,  for  the  case  in  Halt  appears  to  be  the 
report  of  the  judge  himself. 

We  are,  accordingly,  of  opinion,  that  the  plaintiffs  are  en- 
titled to  recover  as  for  a  total  loss,  to  the  amount  of  the  ver- 
dict. 

Judgment  for  the  plaintiA. 
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ALBANY, 

*Gracie  against  The  New-York  Insuraxce 
Company. 

THIS  was  an  action  on  an  open  policy  of  insurance,  dated  insurance  on 
the  24th  of  January,  1807,  upon  the  cargo  on  board  the  ^to^iJ^: 
ship  Vermont,  at  and  from  New-Tork  to  Leghoj'n.  The  ^om.  Theves- 
policy  contained  a  "  written  clause,  warranted  not  to  aban-  were""cap^iSIfd 
don,  if  captured,  until  condemned,  or  until  after  a  detention  by  the  French, 
of  six  months,  after  advice  received  here  of  the  capture."         fer^aj^^^Thl 

At  the  trial,  the  plaintiff  proved  an  interest  in  the  cargo  ship  and  cargo 
insured,  to  the  amount  covered  by  the  policy,  and  no  more.  e^nsrb>^*the 
The  ship  sailed  the  30th  of  January,  1807,  and  was  cap-  captors,  in  the 
tured,  during  her  voyage,  by  a  French  privateer,  and  carried  ^^^i^^aru 
into  Porto  Ferrajo,  The  ship  and  cargo  were  proceeded  which  court  de^ 
against  by  the  captors,  in  the  Council  of  Prizes,  at  Paris ;  ^l*iure^"as^iN 
and,  upon  the  trial,  the  Council  of  frizes  decided,  that  the  legal,  and  or 
capture  of  the  American  ship  Vermont,  by  the  French  pri-  {jon^of  Ui^ropi^ 
vateer  Napoleon,  was  null  and  illegal,  and  that  both  ship  and  ertv,  with  costs 
cargo  should  be  restored  to  the  proprietors;  and  it  accord-  xhecapuw^i 
ingly  ordered  restoration  to  be  made  to  the  proprietors,  dis-  pealed  to  the 
charging  them  from  any  bond  or  obligation  that  they  might  f^^^nd  by 
have  given  for  the  provisional  delivery  of  the  cargo,  and  con-  arrangement 
demnino;  the  owner  of  the  privateer  in  all  costs  and  charges,  ^^!,^®f/i  ^^^ 
*&.c.  It  appeared  also,  that  the  captors  appealed  Irom  the  r*2381 
sentence  of  the  Council  of  Prizes,  to  the  Council  of  State ;  signees,  the 
that  upon  entering  the  appeal,  an  arrangement  was  made  by  ^'^J^J%  ^* 
the  consignees  of  the  cargo,  by  which  the  cargo  was  delivered  consignees,  on 
to  them  upon  their  executing  bonds,  with  sufficient  security,  |*®^*^  to^th^  * 
for  the  value  of  the  cargo,  to  be  fixed  by  appraisement,  to  mount  ^  of  *^ the 
abide  the  determination  of  the  appeal.  In  consequence  of  l^^'^  ^J^ 
this  arrangement,  the  consignees  of  that  part  of  the  cargo  to  abick&dc- 
which  belonged  to  the  plaintiff,  gave  a  bond  for  the  appraised  {h™'"*'jj°xte 
value  of  the  cargo,  to  abide  the  event  of  the  appeal ;  and  the  property*'  was 
cargo  was  thereupon  delivered  to  them.  It  was  appraised  at  ^^^'j^^  ^^ 
about  fifty  per  cent,  advance  upon  the  prime  cost,  and  above  th^  pninecos^, 
the  sum  covered  by  the  policy.  ^^  for**"he*^Ir 

mount,  which 
was  greater  than  the  sum  insured.  The  cargo  was  taken  to  Leghorn,  and  there  sold  by  the  consignees, 
at  an  advance  beyond  the  amount  at  which  it  was  so  appraised. 

The  Council  of  State  reversed  the  decree  of  the  Council  of  Prizes;  and  on  reference  of  the  decision 
of  the  Council  of  State  to  the  Emperor  of  France,  he  confirmed  the  sentence,  and  declared  the  ship 
and  cargo  to  be  good  and  lawful  prize. 

The  consign^s  having  been  compelled  to  pay  the  bond,  the  insured  'brought  an  action  on  the  policy, 
for  the  amount  insured.    It  was  hela,  that  the  insured  was  not  bound  to  abandon  for  a  total  loss,  but 
might  recover  the  amount  paid  on  the  bond,  or  as  much  as  was  covered  by  the  insuraDce,  as  a  partial 
loss.    The  apes  recuperana*,  in  such  a  case,  is  not  the  subject  of  abandonment,  for  its  value  cannot  be  - 
computed  by  a  jury. 

But  there  can  be  no  ipes  recuperandi,  where  the  sentence  of  condemnation  has  been  affinn<  |,  in  the 
laai  resort,  or  by  the  definitive  sentence  of  the  highest  tribunal  of  the  country. 
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ALBAi^Y,  On  the  29th  of  May,  1808,  the  Cknmdl  of  State,  after 
^^S^fJ^^  hearing  the  appeal,  decreed  as  follows :  "  Considering  that 
it  is  proved  that  the  imperial  decree  of  the  21st  of  Noveinl>ei\ 
1806,  might  have  been  public  in  the  United  States,  oX  the 
time  of  the  departure  of  the  ship  Vermotit ;  that  in  conse- 
quence, that  decree  is  applicable  to  the  said  ship ;  considering, 
besides,  that  it  results  from  the  nature  of  the  cargo,  tl^at  9, 
part  of  the  goods  on  board  are  of  English  growth  or  manu- 
facture, we  decree  that  the  decision  of  our  imperial  council, 
of  prizes,  at  Paris,  of  the  2d  September^  1807,  which  de- 
clares the  capture  of  the  American  ship  Vermont  to  be  ille- 
gal, and  that  the  ship  and  cargo  be  restored  to  the  proprietors^ 
is  hereby  annulled  and  reversed."  On, the  27th  of  October , 
1808,  the  Emperor  of  France:  issued  the  following  sentence : 
"  On  the  report  of  our  grand  judge  tending  to  obtain  the  in- 
terpretation of  our  decree  of  the  29th  of  May  last,  which 
annuls  the  decision  of  our  council  of  prizes  in  the  case  of 
the  Vermont  and  her  cargo ;  having  examined  the  said  de* 
cree,  and  that  of  the  21st  ot  November,  1806,  and  considering 
that  the  decree  of  the  21st  of  November,  1806,  is  applicable 
[  *  239  ]  to  the  ])resent  case,  we  declare,  that  the  said  *ship  Vermont 
and  her  cargo,  are  good  and  lawful  prize." 

Under  this  final  sentence  and  decree,  the  consignees  of  the 
cargo  were  compelled  to  pay  the  amount  of  their  band, 
given  for  the  appraised  value  of  the  cargo,  as  above  nien- 
tioned.  The  cargo  was  taken  to  its  port  of  destination,  by 
the  consignees,  and  there  sold  at  an  advance  upon  the 
amount  at  which  it  had  been  appraised,  an.d  delivered  to 
them. 

The  plaintiff  gave  to  the  defendants,  from  time  to  time,  all 
the  information  which  he  received  relative  to  the  subject  mat- 
ter of  the  insurance.  On  or  about  the  14th  of  Jidy,lSlO, 
the  plaintiff  informed  the  defendants,  that  he  had  received 
the  documents  relative  to  the  capture  of  the  Vermont  and 
cargo,  the  first  trial  and  sentence,  the  appeal  and  second 
sentence  of  reversal,  and  the  bond  and  dehvery  of  the  cargo 
to  the  consignees,  and  called  on  them  to  pay  the  full  amount 
insured,  but  at  the  same  time  expressed  to  them  that  it  was 
not  his  intention  to  abandon  to  them  the  property,  in  the 
hands  of  the  consignees ;  but  to  give  them  such  a  power  as 
might  be  necessary  to  prosecute  their  claim  on  the  captors  oi 
the  French  government  for  illegal  condemnation.  Copies  of 
the  proceedings,  (fee.  were  delivered  to. the  defendants,  who 
offered  to  accept  an  abandonment,  and  pay  a  tptal  loss;  but 
declined  paying  the  full  amount  insured,  unless  there  was  an 
abandonment 

On  the  6th  of  July^  the  plaintiff  wrote  to  the  defendants, 
as  follows:  "  I  send  you  herewith  invoice  and  bill  of.Iadiijg 
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of  107  boxes  of  fliflwanna  sugars^  shipped  in  the  ship  Ver-  amany, 
mont,  iot  Legfiqrn,  upon  whrch  I  effectQd  at  your  x>ffice,  -A«gu»<»  isii 
4/500  'doHaTs  insurance,  policy  dated  ^4th  January y  1807, 
whi(?h  property' having  been  condeomed  by  the  French  em- 
peror, I  ifiow  call  on  you  for  payment  of  a  total  loss."  The 
defendants  answered,  on  the  9th  JtUy„  ISIO,  that  (they  were 
willing  to  accept  of  the  abandonment  *niade  of  the  property  [*'i40  j 
insured,  atid  that  whenever  the  necessary  abandonment  and 
ds^ignment  wefre  completed,  they  would  pay  a  total  loss ;  and 
^t  the  same  time  recj^ested  information  as  to  the  disposition 
of  the  property  by  the  consignees,  &c  On  the  12th  of  July, 
1810,  the  plaintiff  wrote  to  the  defejodants,  as  follows :  "  I 
find  that  your  company  have  entirely  misunderstood  the 
meaning  of  my  letter  of  the-6th  instant,  to  which  yours  is  an 
answer.  I  never  intended  to  make  any  abandonment  of  the 
cargo  of  the  V^niiont  to  the  company,  nor  does  my  letter 
contain  any  offer  to  do  so.  My  claim  is  for  a  partial  loss, 
which  being  greater  in  amount  than, what  was  insured  by  your 
company,  I  understood  the  term  total  loes  to  deiuote  the 
amownJt  of  my  claim,  but  by  no  means  the  nature  of  it.  I 
clann  from  your  office  the  amount  of  what  my  consignees 
were  obliged  to  pay  to  obtain  possession  of  the  cargo,  or  so 
much  of  it  as  is  covered  by  your  policy." 

To  this  letter  the  president  of  the  company  answered  the 
next  day  :  "  The  company  consider  the  rights  of  the  parties 
as  fixed  by  your  letter  of  the  6th  of  July  instant,  being  an 
abaridonrncAt  of  the  property,  and  their  acceptance  thereof 
by  their  letter  of  the  9th  July  instant.  I  can  only  say,  the 
company  repeat  their  readiness  to  pay  you  as  for  a  total  loss, 
and  to  receive  irom  you  a  formal  assignment  of  the  property." 

A  verdict  was  found  for  the  plaintiff,  for  the  whole  sum 
mentioned  in  the  policy,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  above  facts. 

D.  B,  Ogden  and  Boyd,  for  the  plaintiff.  This  case  is 
new,  and  must  be  governed  by  the  principles  of  the  law  of 
inj^urance,  as  there  is  no  expriess  adjudication  in  point.  The 
insurers  undertake  that  the  property  shall  arrive  at  its  port 
of  destination,  in  safety,  and  that  tihey  will  pay  *all  the  ex-  [  *241  ] 
penses,  costs  and  i  charges  incurred,  by  necessity,  or  in  conse- 
quence of  the  perils  insured  against,  in  order  to  get  the 
property  to  its  destined  port. 

In  BerMs  V.  Ruckf^r,  (I  PFm.  Bh  Rep.  313,)  the  insurers 
were  held  liable  to  pay  the  expenses  of  a  comproniise,  bona 
yS(f«  made,  to  prevent  the  ship  from  being  condemned  as  law- 
ful prize,  or  to  avoid  a  greater  expense ;  and  Lord  Mansfield, 
in  that  case,  observed,  that  the  question  was,  whether  the 
insured  "acted  bona  fide,  and  uprightly,  as  men  acting  for 
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Ai.BANY,  themselves,  and  upon  a  reasonable  footing ;  and  it  Aiade  no 
August,  1811.  difference  though  the  sentence  was  unjustifiable.''  It  is  on 
this  principle  that  the  cases  of  ransom  proceeded,  in  England, 
until  the  practice  of  ransoming  ships  was  prohibited  by  the 
statute  of  22  Geo,  III.  c.  25.  In  the  case  of  Vandenheuvel 
V.  The  United  Insurance  Company,  (I  Johns.  Rep,  406,) 
where  a  sum  of  money  was  paid  by  way  of  ransom,  to  pre- 
vent an  appeal  and  avoid  further  detention,  after  the  sentence 
of  the  admiralty  court,  the  insurers  were  held  liable. 

The  only  difference  between  that  case  and  the  present  is, 
that  in  the  former,  the  insurer  paid  the  money ;  and  in  the 
present,  a  bond  was  given  for  the  ransom  or  release  of  the 
property ;  but  the  bond  was  more  advantageous  to  the  insu- 
rers, as  it  gave  them  a  chance  of  a  release  from  the  payment, 
on  an  appeal.  The  mere  giving  the  bond  cannot  vary  the 
application  of  the  principle  of  that  decision. 

But  it  will  be  said,  that  here  was  a  technical  total  loss,  aftd 
the  insured  must  abandon,- before  he  can  call  on  the  insurers 
for  payment:  It  is  true,  if  the  insured  does  not  abandon,  he 
can  only  recover  for  a  partial  loss.  It  is  optional  with  him, 
whether  he  will  abandon  or  not,  on  receiving  advice  of  cap- 
ture. If  he  does  not  choose  to  abandon,  he  may  take  the 
chance  of  a  release  of  his  property,  and  call  on  the  insurers 
to  indemnify  him  for  the  loss  actually  sustained.  *•  In  every 
case  of  capture,  the  insurer  is  answerable  to  the  extent  of  the 
(  *  242  ]  sum  insured,  for  the  loss  ^actually  sustained,"*  which  may  be 
either  total  or  partial     (Marsh,  on  Ins.  495.) 

In  MMasters  v.  Shoolbred,  (1  Esp,  Cas.  237,)  Lord  Ken- 
yon  held,  that  though  the  insured  might  have  abandoned,  on 
the  capture,  and  so  liave  made  it  a  total  loss ;  but  not  having 
abandoned  in  the  first  instance,  and  having  recovered  the 
ship,  (by  purchase,  under  a  sale  by  the  captors,)  he  was 
bound  to  go  for  an  average  loss  only. 

Suppose  the  goods  had  been  valued  at  less  than  the  cost, 
and  had  been  sold  at  a  loss,  and  the  plaintiiT  had  abandoned 
and  claimed  a  total  loss,  would  not  the  defendants  have  said, 
"  you  have  got  your  property  on  paying  a  certain  sum,  and 
that  we  are  willing  to  pay  and  no  more  ?"  Besides,  after  the 
lapse  of  time  which  had  taken  place,  the  plaintiff  had  no 
right  to  abandon  ;  and  the  insured  might  justly  object  and 
say,  "  you  come  too  jate  to  claim  a  total  loss,  after  waiting 
until  the  property  reached  Leghorn,  and  had  been  there  more 
than  12  months." 

If  the  plaintiflF,  after  condemnation,  had  purchased  the 
goods,  he  could  not  recover  from  the  insurer  more  than  he 
paid  for  their  release.  The  money  thus  paid  is  considered  as 
salvage,  and  if  the  voyage  can  be  prosecuted,  it  is  only  a 
partial  loss.  (Marsh,  on  Ins.  58L) 
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Then,  as  to  the  alleged  abandonment,  we  contend,  that  on 
the  fair  construction  of  the  letters  of  the  plaintiff,  tnere  was 
no  abandonment,  in  fact,  made. 

Hoffman  and  T.  A,  Emmets  contra.  If  no  decision  of  this 
question  is  to  be  found  in  the  books,  it  is  because  this  .is  the 
first  time  such  a  demand  was-  ever  made.  On  the  first  view 
of  it,  there  appears  something  wrong  and  unreasonable  in  the 
claim  of  the  plaintiff.  If  the  prof)erty  had  been  sunk  in  the 
sea,  he  could  claim  no  more  than  the  sum  insured.  Here  the 
plaintiff,  besides  the  amount  insured,  gets  a  profit  of  120  per 
cent.  If  he  *can  keep  the  property,  and  recover  tb^.  full 
amount  insured^  there  can  be  no  inducement  to  abandon  in 
case  of  capture  and  condemnation.  By  givmg  a  bond,  or 
paying  a  compromise,  he  keeps  the  property  aad  recovers  to 
the  amount  insured  ;  and  it  can  make  no  difference  tp  the  in- 
sured, at  what  rate  he  ransoms  or  compromises,  if  it  does  not 
exceed  the  sum  inured.  Such  a  doctrine  must  open  the 
door  to  great  fraud  and  injustice. 

The  cases  cited,  were  those  of  a  salvage,  ransom  or  piv- 
chase,  which  were  made  to  prevent  a  condemnation.  Here 
the  plaintiff's  claim  is  founded  on  t)xe  .  condemnation.  The 
bond  is  given  as  a.  substitute  for  the  goods.  It  has  np  Jegal 
efficacy  or  effect,  until  after  a  condemnation.  It  cannot  be 
considered  in^  the  light  of  a  purchase  until  the  property  has 
been  condemned.  The  plaintiff  cannot  claim  of  the  defend- 
ants the  price,  of  the  goods,  until  he  has  transferred  the  goods 
to  them.  If  this  is  a  case  of  abandonment,  the  defendants 
are  entitled  to  the  profits,  or  they  mu?t  bear  the  loss  on  the 
goods. 

•►  In  case  of  an  illegial  capture,  the^e  is  always  a  »peB  recu- 
perandi.  Can  the  insured  recover  the  whole  amount  insured, 
and  keep  the  spe^  recuperandi  (or  his  own  benefit?  Park 
{Park  on  In^,  (6th  edit.)  192,)  says,  that  before  the  insured 
can  demand  a  recompense  from  the  underwriter,  for  a  total 
loss,  he  must  abandon  to  him  his  right  to  all  the  property  that 
may  chance  to  be  recovered  from  shipwreck,  capture,  or  any 
other  peril,  stated  in  thepolicy*  And  this  abandonment  must 
be  total,  not  partial ;  one  part  of  the  property  pannt)t  be  re- 
tained, and  the  other  abandoned. 

Again,  by  the  sale  of  the  goods  at  Leghorn,  the  port  of 
destination,  the  voyage  and  risk  ended.  A  condemnation, 
afterwards,  is.  not  within  the  policy ;  for  it  could  not  affect 
the  goods,  but  merely  the  bond  given  for  them.  Thea.no 
loss  has  happened  on  the  goods  during  the  continuance  of  the 
risk,  or  the  existence  of  the  policy. 

Again,  here  was  an  abandonment  and  an  acceptance  of  it, 
which  fixed  the  rights  of  the  parties.     A  formal  ^transfer  is 
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Aot  'requisite,  uirtil  the  money  is  paid.  If  the  plaintiff  intended 
to  claim  for  a*  partial  loss,  there  was  no  necessity  to  send  such 
a  letter,  accompanied  with  t?ie  invoice,  and  bifis  of  lading* 
A  demand  of  payment  for  a  total  loss,  where  such  loss  is 
technical,  does,  ex  vi  Yermtoi, include -an  abandonment.  Had 
the  plaintiff  chosen  to  tnsist^n  a  total  loss,  wotdd  not  bis  let* 
ter  df  the  6th  July,  have  beeri  sufficient  evidence  of  an  aban*- 
^onment  ?  The  explanation  afterwards  given^  was  not  made 
imtil  three  clays  after  the  receipt  of  the  answer  of  the  'de* 
fendants. 


[•345) 


Kent,  Ch.  J;  delivered  the  opinion  <if  the  court.  The 
plaintiff  refosefd  to  abandon  to  the  defendants  the  pr6ceedsof 
the  cargo  at  Leghorn,  and  claims  the  amoulit  of  the  bbnd 
which  be  was  obliged  to  give,  and  since  to  pay,  on  rfeeeiviag 
back'  the  cargo  in  France.  His  claim  is  equal,  arid  even  'su- 
periorin  amount,  to  what  it  would  have- been,' if  the  property 
had  perished;  for  tbe  bond  was  for  a  sum ^equal  to  fifty  jpcr 
cent,  advance  upon  the  prime  cost.  The  wJiele  difficailty  m 
this  case  arises  from  the  refusal  to  abandon  ;  for  there  •  ccmnol 
be  a  doubt,  upon  the  corresporideride  between  the  parties, 
that  no  such  abcindonment  was  made. 

Ther«  were  two  subjects  to  which  the  abandonm^t  anight 
apply,  viz.  the  hope  of  ultimate  compensation  from  th^'Fi^entk 
government,  and  the  proceeds  ofthe  cargo  at*the  port  of  des- 
tination. 

All  the  books  agree  that  the  assured  is  never  Jobliged  to 
abandon  ;  and  if  he  does  not,  he  is  always  entitled  to  recover 
to  the  extent  of  his  loss.  The  object  of  abandonment  is  to 
turn  that  into  a  total  loss  which  otherwise  would  not  be  so. 
But  here  the  loss  is  eqUalto  a  total  loss,  and^theplsuntiff  musel 
recover  the  amount  of  the  bond,  (at  least  as  far  as  the  sub- 
scription covers  it,)  or  nothing  at  all,  fOr  there  is  no  rule  by 
w4iieh  the  dctmages  *can  be  estimated  at  any  less: sum.  To 
attenfipt  to  ascertain  the  value  of  the  a}»c^  re^upercmdi,  as  it 
respects  the  claim  on  the  Ft^encA  government,  and  to  deduct 
that  value  frtoi  the  recovery,  appears  to  me  to  be  useless.  I 
cannot  assent  to  what  was  said  upon  this  point  in  the  case  of 
Watson'^  Paul  v.  T%eJnsurance  C^tmpany  o/*  N,  A,  (I 
Binnejfy  47,)  (a)  for  a  jury  is  wholly  incompetent  to  calculate 
that  value.  There  k  no  possible  rule  of  computation.  Where 
Uny  part  of  the  property  exists  m  specie,  a  jury  may  haTe  a 
rule  to  go>by ;  as  when  a  vessel  is  stranded,  and  is  sttU  alive^; 
but  it  would  be  perfectly  arbitrary  to  Undertake  to  estio^ate 
the  worth  of  such  a  hope,  in  this  case.     If  that  hQ|>e  does  le- 


(a)    The  case  alluded  to,  has  since  been  virtually  overruled  in  Brown  v.  Phaawt 
Ine.  Co.  4  Birni.  445. 
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fially  exist,  so  that  it  can  be  judiciaUy  regarded,  the- plain lifF 
diight  to  renounce  it  in  favor  of  the  insurer,  or  not  recover  at 
all.  Bdt  there  is  no  existing  hope  of  recovery  in  this  case. 
The  k'w  had  pronounced  a  definitive  sentence  in  the  highcist 
tribunal  The.  condemnation  was  affirnied  in  the  lotf^  resort y 
by  the  emp^eror  himself,  arid  any  chance  of  reimbursement 
under  that  sentedce  niust  be  the  result  of  future  negotiations 
between  the  two  governments,  and  that  is  a  subject  totally 
uitfit  for  the  investigation  of  .a  jui^y.  No  court  is  competent 
to  act  upon  such  speculations.  And  if  France  should,  at  any 
future  period,  agree  to,  and  actually  make  compensation  for 
the  capture  and  condemnation  in  question,  the  government  of 
the  United  States,  to  whom  the  compensation  would,  in  the 
first  instartcCy  be  payable,  would  become  trustee  for  the  party 
having  the  equitable  title  to  the  reimbursement,  arid  this  would 
clearly .  be  the  defendants,  if  thiery  should  pay  the  amount  of 
the  bond.  There  would  be  no  doubt  of  their  claim  in  equity ; 
and  the  case  shows  that  the  plaintiff  offered  to  give  them  the 
requisite  autbbnty  to  assert  this  claim  upon  the  FreiicA  gov- 
ernment. But  all  this  was  useless.  T^fo  individual  could 
7>rosecute  this  claim.  There  was  no  further  appisal  left.  There 
was  no  legal  redress  *remaining,  in  contemplation  of  law,  and, 
therefore,  thei'e  wais  no  ^pes  recuperaridi  existing,  or  none 
which  could  be  the  subject  of  liquidation. 

An  abandonmerit^  then,  as  to  this  point,  would  have  been 
as  idle  as  if  the  property  had  perished  at  sea.  It  is  settled, 
that  if  a  total  loss  actually  exists,  the  assured  may,  recover  as 
f)r  a  total  loss,  without  abandonment  To  make  an  aban*- 
Jonment  wheh  there  is  riothing  to  abandon,  is  absurd. 

The  ca6e  then  coriies  to  this,  whether  the  plaintiff  cannot 
recover  the  ariibiint  of  his  loss,  withoidt  abandoning  the  pro- 
ceeds at  Leghorn.  If  he  cannot,  he  must  either  be  content 
to  bear  the  heavy  loss  of  the  amount  of  the  bond,  or  content 
himself  with  the  pririie  cost  and  charges,  and  suffer  the  insurer 
to  reap  the  gain  and  profit  of  the  voyage.  Neither  alternative 
-is  within  the  spirit  or  equity  of  the  contract.  The  insurer 
has  nothing  to  do  with  these  proceeds  any  more  thdn  he  would 
'have,  if  the  vessel  had  been  robbed  on  the  voyage  of  part  of 
her  <;argo,  or  the  captain  bad  been  cdmpelled  to  ransom  the 
veissel  from  pirates.  He  ns  bound  to  save  harmless  the  assured 
fix>ta  such  intermediate  loss.  If  the  plaintiff  recovers  the 
amount  of  the  bond,  he  is  only  indemnifkd,  and  is  placed  in 
the  same  situation,  as  if  the  peril  had  not  intervened.  If  the 
iiiterveiiing  peril  bad  produced  a  loss  of  less  than  the  prime 
c0st ;  say,  fear  instance,  a  loss  of  60  per  eent.  thereWould  have 
'been  no  difficulty  about  the. recovery  ;  for  that  was  the  case 
in  WMasters  v.  Slwolbred.  (I  Esp.  N.  P.  237.)  '  In  that 
case,  there  was  a  capture  and  repurchase,  and  no  abandon- 
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ment;  and  Lord  Kenyon  ruled,  that  the  plaintiff  was  entitled 
to  his  indemnity,  as  in  the  case  of  a  ransom,  which  was  the 
sum  paid  for  the  repurchase  of  the  ship,  and  the  expenses, 
amounting  to  an  average  loss  of  60  per  cent.  So  it  was  said 
by  Lord  Mansfield^  in  the  case  of  Go&s  v.  Withers,  that  if, 
after  condemnation,  the  owner  recovers  the  ship  captured,  but 
has  paid  salvage,  or  been  at  any  expense  *in  getting  her  back, 
the  insurer  must  bear  the  loss  actually  sustamed.  Whether 
the  amount  of  the  ransom,  or  salvage,,  or  repurchase,  in  these 
cases,  falls  short  or  goes  beyond  the  prime  cost  of  the  subject, 
does  not  alter  the  principle,  nor  affect  the  question  of  aban- 
donment The  assured  receives  no  more  than  his  indeninity, 
by  being  reimbursed  the  sum  he  has  paid.  The  voyage  goes 
on,  and  becomes  a  matter  of  profit  or  loss,  precisely  as  if  the 
peril  had  not  happened.  I  do  not  perceive  any  principle  that 
requires  the  assured  to  abandon  the  property  so  reclaimed, 
when  the  amount  of  the  money  paid  exceeds  the  prime  cost 
of  the  article,  and  which  does  not  require  it  when  the  amount 
is  less.  He  is  only  to  abandon  when  he  goes  for  the  whole 
subject  as  lost,  and  part  of  it  remains,  or  the  hope  of  its  re- 
covery exists.  He  is  not  to  make  a  profit  of  the  insurance. 
He  is  not  to  be  paid  for  the  whole  subject  while^  he  retains 
part,  or  is  supposed  to  be  capable  of  recovering  part.  He 
shall  recover  only  as  for  an  average  loss,  provided  it  be  a  case 
susceptible  of  computation  as  an  average  loss.  But  in  this 
case,  he  ask's  only  for  the  money  he  has  been  obliged  to  pay. 
He  cannot  possibly  make  the  insurance  lucrative.  He  asks 
only  to  be  indemnified  from  the  peril ;  and  whether  the  prop- 
erty recovered  went  to  a  rising  or  falling  market,  is  a  question 
not  belonging  to  the  case.  That  event  remains  the  san>e  as  if 
there  had  been  no  capture.  If  property  be  ransomed  from 
pirates  or  enemies,  or  recovered  from  shipwreck,  at  a  loss  of 
60  per  cent,  the  remainder  may  possibly  go  to  a  market  which 
wdll  render  the  voyage  profitable,  even  if  there  had  been  no 
insurance,  and  the  expense  incurred  was  a  dead  loss.  So  the 
voyage  may  be  ruinous,  if  only  one  per  cent,  be  taken  away 
by  a  peril,  and  that  one  per  cent,  be  insured.  The  insurer,  in 
a  case  like  this,  has  nothing  to  do  with  these  results.  He 
must  return  the  money  which  the  assured  has  been  obliged  to 
*pay,  in  consequence  of  a  peril,  provided  it  was  fairly  and 
bona  fide  paid,  and  does  not  exceed  the  amount  of  his  sub- 
scription. 

I  am  aware  that  the  French  law  of  insurance  is  different, 
as  the  -  ordinance  of  the  marine  has  a  particular  and  very 
equitable  provision  on  this  subject.  If  the  insurer,  under  that 
ordinance,  be  called  upon  to  pay  the  amount  of  a  ransom  or 
composition,  he  is  entitled  to  take  the  profit  of  it,  by  becoming 
propriotor  of  a  portion  of  the  effects  redeemed,  in  a  ratio  to 
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^the  amount  of  his  subscription.  (^Ord,  des  Assurances,  art. 
"67  i  68.  1  Emerig.  467.  4Y2.)  But  the  English  rule  is 
otherwise.  The  insurer  must  pay  the  amount  of  the  compo- 
sition, if  itT)Q  reasonable  and  bona  fide,  without  being  entitled 
to  any  interest  in  the  proceeds.  This  not  only  appears  from 
the  cases  already  referred  to,  but  from  the  decision  in  Berens 
V.'  Rucker,  (1  Black,  Rep,  313.  Park,  89.  6th  edit.)  which 
has  always  been  regarded  as  good  law. 

Nor  is  the  assured,  in  this  case,  to  be  limited  to  the  prime 
cost  of  the  subject.  That  is  only  resorted  to  when  it  becomes 
necessary  to  ascertain  the  value  of  the  subject  insured,  or  what 
is  the  same  thing,  the  amount  of  the  loss.  It  is  a  rule  of 
computation  which  ceases  when  the  parties  have  fixed  the 
value,  or  it  can  be  ascertained  (as  in  this  case)  by  another 
and  more  obvious  rule,  viz.  the  sum  actually  paid.  The  lat- 
ter is  in  this  case  the  just  and  certain  test  of  the  amount  of 
tfie  los^,  and  I  do  not  know  of  any  decision  or  principle  which 
forbids  us  to  resort  to  it. 

The  court  are  accordingly  of  opinion,  that  the  plaintiff  is 
entitled  to  judgment  for  the  amount  of  the  verdict. 

Judgment  for  the  plaintiff. 


ALBr.NY, 

August,  18J1. 

P0W£LL 

V. 

SjflTV. 
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THIS  was  an  action  of  assumpsit.  The  declaration  con-  ^^'^^^o^^? 
tained  three,  counts.  The  first  count  stated  that  the  defend-  S^^pIvaWe^  in 
ant,  on  the  2(Hh  July,  1807,- was  indebted  to  Pennoyer  fy  l^H^fJ^;^^-^^ 
Golden^  in  the  sum  of  478  dollars  and  41  cents,  for  which  the  tha°"c.,*ar  the 
defendant,  on  the  26th  July,  gave  his  promissory  note,  paya-  request  of  A., 
ble  in  60  days  after. date ;  and  in  consideration  that  the  plain-  Jhe"  iicie°  *'m 
tiff,  at  the  special  instance  and  request  of  the  defendant,  ^"'^)-yj.  ^'^^^ 

promised  to 
take  up  the  note  when  it  hecame  due,  and  to  indemmfu  C.  and  save  him  harmless  from  all  di.ntages  and 
costs,  which  he  might  sustain  by  reason  of  signing' the  note,  &c.  and  A,  did  not  lake  r.p  the  note, 
Scc.;hvA  C  was  sued  by  J9.  who  recovered  a  judgment  against  him,  on  which  C.  was  taken  in  e;ce- 
culion  and  committed  to  prison.  • 

In  an  action  of  assumpsit  brought  bv  C  against  A,  the  latter  pleaded  that  C.  was  discharged  from 
his  imprisonment  nnder  Ihfc  execution,  oy  virtue  of  the  Act  "for  the  relief  of  debtors,  &c.  and  had  never  . 
paid  the  note,  or  the  judgment  against  him,  or  any  part  thereof,  &c.    On  demurrer  the  plea  was  held 
Dad,  and  that  the  plaintifl^was  entitled  to  recover  on  the  promise  to  indemnify. 

A  surety,  qua  surety,  caimot  call  on  his  principal,  at*  law,  until  he  has  actually  paid  the  money,  (a) 
And  wher^  no  promise  to  indemjiify  wa»  proved,  nor  the  payment  of  any  money  by  the  suiety,  though 
he  had  been  sued  aud.charged  in  execution  for  the  debt  of  the  principal,  but  afterwards  discharged  under 
die  insolvent  act,  he  )yas  held  not  entitled  to  recover  in  an  action  against  the  principal. 

(a)  An  extinguish inent  of  the  debt  by  giving  a  negotiable  note,  if  it  ia  i;ec«lved  in  satisfac- 
tion of  a  judgment  against  tije  principal,  or  by  a  conveyance  of  land,  will  enable  the  surety 
to  recover  in  assumpsit.  Witherby  v.  Mann^  11  Johns,  R.  51S.  Jiunney  v.  Seeletjy  2  Wendell^ 
481  But  he  can  recover  no  mure. than  t}ie  ampuut  actually  discharged.  BvAHcy  v.  SeeUyt 
uBi  suprn, 
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A^i?t^\5ri  would  execute  the  saidhbte  with  the  defendant,  as  securitj 
to  the  said  Pennoyer  fy  Colden,  the  defendant  then  aiid  there 
undertook  and  promised  to  take  up  the  note  when  it  was  due, 
and  to  save  harniless  and  indemnify  the  plaintiff  from  all 
damages  and  costs  he  might  sustain,  by  reason  of  signing  the 
said  note,  &c.  The  plaintiff  averred  that  he  did  siga  the 
note,  &c. ;  yet  the  defendant  did  not  take  up  nor  pay  tl^e 
said  note,  nor  save  the  plaintiff  harmless,  (fee,  but  that  Pen- 
noyer ^  Colden  brought  a  suit  on  the  note  in  the  Court  of 
Common  TPleas,  in  Dwc7ie«*  county,  against  the  plaintiff,  as 
impleade  I  with  the  defendant,  and  the  plaintiff  was  arrested, 
but  the  defendant  wa§  not  taken,  and  did  not  appear,  and  Petif 
noyer  S^  Colden,  \n  January ,  1810,  obtained  a  judgment  on 
the  note  against  the  plaintiff  for  211  dollars  and  3  cents, 
damages  and  costs;  and  that  the  plaintiff  was  taken  on  a 
ca.  sa,  issued  on  the  judgment  the  15th  of  ilfarcA,  1810,  and 
confined  in  the  gaol  of  Duchess  county,  &c.  of  all  whicli  th« 
defendant  had  notice,  6lc. 

The  second  count  was  like  the  first,  with  the  addition,  that 

by  means  of  the  premises  the  defendant  became  liable  to  pay 

•250  ]        to  the  plaintiff  the  amou-nt  of  the  said  judgment;   *and  being 

so  liable,  in  consideration  thereof,  undertook  and  promised  to 

pay  the  same  to  the  plaintiff,  &c. 

The  third  count  was  for  money  paid,  and  money  lent,  and 
money  had  and  received  to  the  use  of  the  plaintiff. 

The  defendant  pleaded,'  1.  Non  assumpsit,  on  which  issue 
was  joined  ;  2d.  As  to  the  first  and  second  counts,  that  the 
plaintiff,  on  the  25th  June,  1810,  pursuant  to  an  act  of  the 
legislature  for  the  relief  of  debtors,  with  respect  to  the  im- 
'prisonment  of  their  persons,  passed  the  24th  o[ March,  IBIO, 
was  discharged  from  his  imprisonment  under  the  said  ca.  sa, 
by  the  Court  of  Common  Pleas  of  Duchess  county,  and  that 
the  plaintiff  has  nevfer  paid  the  said  note  or  judgment,  or  any 
part  therdi)f,  &c. 

To  the  second  plea  there  was  a  general  demurrer  awl 
joinder. 

The  cause  was  tried,  on  the  general  issue,  at  the  DucheH 
circuit,  in  September,  1810,  when  a  verdict  was,  by  consefit, 
taken  for  the  plaintiff,'<«ubject  to  the  opinion  of  the  court  on 
a  case. 

At  the  trial  the  fects  stated  in  the  first  count  were  proved; 
but  iio  promise  to  save  hartalen^s  or  indemnify  the  plaintift 
was  shown  or  proved. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial,  which,  with  the  demurrer,  was  submitted  to  the  cqurt, 
without  argument. 

Per  Curiam.    Two  questions  are  presented  to  the  couri 
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The  one  relates  to  the  validity  of  the  second  plea,  ant^  the.    ALBANY, 
bther  respects  the  rule  or  measure,  of  damages  upon  the  facts  Au^t;  i^M- 
disclosed  at  the  trial.  ^ 

1.  The  plea  is  clearly  bed.  The  declaration  not  only 
charges  thi^  defendant  with  promising  to  take  up  the  note, 
which  the  plaintiff  signed  as  surety^  but  also  to  indemnify  and 
save  harrnUss  the  plaintiff  from-  all  cost  and  damage  m  con- 
se(|iience  of  his  becoming  stirety  in  the  note.  It  also  staler  a 
special  harm  and  damage  by  being  sued  *upon  the  note,  and 
charged  in  execution.  The  fact  of  the  plaintiff 's^  discharge 
from  imprisonment,  as  an  insolvent  debtor,  tFas  no  answer  to 
this  charge,  or  compensation  for  this  injury.  He  was  certainly 
entitled  to  recover  on  the  promise  of  itidemnity- 

2.  The  only  serious  question,  in  the  case  is,  what  ought  to 
be  the  rule  of  damages.  Ther6  was  no  proof  at  the  trial  of 
any  promise  to  save  harmless,  and  the  plaintiff,  must  recoyer,, 
if  at  all,  upon  the  simple  fact  of  having  signed,  a  note"  as  surety 
for  the  defendants,  and  of  having, been,  sued  upon  it,  and 
charged  in  execution.  The  case  of  Chilt&n  '^  Jfhiffin  v. 
CromweU,  (3  Wils,  13,)  ha^  been  referred  to,  as  somewhat 
ansdbgous.  Th0  declaration  in  that .  case  stated,  that  the 
plaintiff  had  accepted  a  bill  drawn  on  him  by  a  partner  of  the 
defendant,  under  a  promise  by  the  defendaiit  to.  take  up  the 
bill  when  due,  and  to  save  the  plaintiff  harmless ;  that  the  bill 
was  not  taken  up,  and  the  plaintiff  was  sued  upon  his  accept- 
ance, and  was  charged  in  execution  when  he  brought  the  suit. 
It  did  not  appear  that  he  had  paid  the  money,  or  any  part  of 
it,  and  the  court  of  C.B.  held  that  he  was  en^titled  to  recover 
the  amount  of  the  judgment,  and  that  being  charged  in  exe- 
cution was  the  same  thing  for  him  as  payment  of  the  d«bt  and 
costs.  The  promise  of  indemnity  was  enough  to  support  the 
action  in  that  case,  but  there  appears  to  be  much  difficulty  in 
applying  to  this  case,  the  position,  that  the  being  charged  in 
execution  was  payment  of  the  debt.  It  would  not  be  true  in 
its  application  here.  The  imprisonment  of  the  surety  on  a 
ca.  sa.  is, no  satisfaction  to  the  creditor  for  his  debt,  or  dis- 
charge of  the  principal  debtor.  {Blumfidd's  case,  5  Co,  86,  h. 
Peacock  v.  Jefferey^  1  Taunt,  426.)  If  the  plaintiff  has  not, 
in  fact,  paid  the  debt,  the  defendant  is  still  answeraMe  to  the 
payees  of  the  note,  for  whatever  sum  remains  due  thereon. 
Suppose  a  surety  is  taken  on  ca.  sa.  for  a  debt  of  10,000  dol- 
lars, and  discharged  the  next  day,  under  the  insolvent  act,  is 
he  entitled  to  recover  that  whole  sum  of  his  principal,  ^without 
ever  having  paid  a  cent  of  it,  and  when  the  principal  may  be 
obliged  to  pay  the  sum  also  to  the  original  creditor  ?  This 
would  not  be  reasonable,  and  cannot  be  the  true  rule  of  law. 
The  surety  is  entitled  to  recover  as  much  of  the  debt  as  he  has 
paid,  and  no  more.     The  plaintiff  did  not,  upon  tlie  trial, 
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ALBANV,     show  any  contract  or  promise  of  indemnity  against  trouble 
^^**o^|^^^^^^  and  harm.     He  showed  nothing  more  than  that  he  had  become 
p  WELL      surety  in  a  note  for  the  defendant,  and  that  having  omitted  to 
V.  take  it  up  when  it  fell  due,  he  had  been  sued  and  imprisoned. 

MiTH.  rpj^jg  j.^^j  alone  did  not  entitle  him  to  recover.  A  surety,  qua 
surety,  cannot  call  upon  his  principal,  at  law,  until  he  has 
actudly  paid  the  money.  The  law  then  raises  the  assumpsit, 
and  the  form  of  the  action  is  an  indebitatus  assumpsit  for 
the  money  paid,  and  not  on  a  promise  to  indemnify.  {Cowp. 
525.  1  Term  Rep.  599.  2  Term  Rep.  100.  2  Esp.  K  P. 
528.)  The  court,  in  the  case  in  Wilsony  agree  that  there  was 
no  debt  due  or  owing  from  the  principal  to  the  surety,  until 
he  1009  charged  in  execution.  And  we  cannot  see  how  that 
additional  circumstance  should  create  the  debt,  as  it  wa^ 
neither  a  payment  to  the  creditor,  nor  a  discharge  to  the  prin- 
cipal debtor.  The  case  of  principal  and  surety  in  a  note  or 
obligation  to  a  third  person,  has  no  analogy  to  tiat  of  a  prin*- 
cipsJ  and  bail  in  a  suit  at  law ;  and  the  doctrine  in  Smith  v. 
RosecrantZy  (6  Johns,  Rep.  97,)  is  altogether  inapplicable. 
The  latter  is  a  technical  rule,  founded  on  the  nature  of  the 
recognisance  of  bail  under  which  the  taking  of  one  is  the  dis- 
charge of  the  other.  This  is  not  so,  as  to  the  relation  of  prin- 
cipal and  surety.  They  are  equally  debtors  to  the  plaintiff; 
and  it  was  a  principle  acknowledged  as  far  back  as  the  Roman 
law,  {Inst.  lib.  4^  tit.  14,  s.  4,)  that  a  discharge  of  the  debtor 
under  a  oessio  bonorum^  was  no  discharge  of  the  surety. 

As  the  plaintiff,  then,  in  this  case,  did  not  show  uppn  the 

trial,  the  payment  of  any  part  of  the  debt,  he  was  not  entitled 

r  *  253  ]       ^to  recover,  and  judgment  must  be  rendered  for  the  defendant 

Judgment  for  the  defendant 
190 


OF  THE  STaTE  OF  NEW-YORK.  25ti 

ALBANY, 

August,  1811. 


Crawforp  and  others^  Executors  of  Crawford,  , 
against  Morrell. 

IN  err&Ty  from  the  Court  of  Common  Pleas  of  Orange     a    contract 

^^<m«-.r  must  be  proved 

The  defendant  in  error,  brought  an  action  of  assumpsit,  plaintiff's  de- 
against  the  plaintiffs  in  error,  as  executors  of  David  Craw^  ci^or^^ve^S 
ford,  deceased,  in  the  court  below.  The  second  count  in  the  evidence  an  en- 
declaration  was,  as  follows:  "And  whereas. also,  afterwards,  {JJf„*^"\'^*^\wo 
in  the  life-time  of  the  said  David,  to  wit,  on  the  9th  of  May,  disUnct  sub- 
1802,  at  W.,  &c.  a  certain  discourse  was  had  and  moved  be-  i^e^dire^tniyw 
tween  the  said  David  Crawford  and  John  Morrell,  touching  u>  one  of  them. 
and  concerning  a  certain  road,  before  that  time  laid  out  and  pi^^ff®  ^! 
regulated  by  the  commissioners  of  highwajrs  of,  &c.  and  a  ciared  on  aeon- 
certain  ferry,  leading  from  the  Goshen  road,  so  called,  through  }J*^'  aifend^^t 
the  land  of  the  said  John,  in,  &c.  to  the  east  bank  of  the  a^eed  to  pay 
WallkiU,  near,  &c.  being  two  rods  wide,  which  said  road,  5^",^^^/ 
before  then,  and  after  it  was  so  laid  out,  by  the  said  commis-  the  'land  taken 
sioners  and  jury,  to  wit,  on  the  19th  of  April,  1802,  had  been,  J^^^*  aSHhe 
in  due  form  of  law,  altered,  by  three  of  the  judges  of  the  contract  proved 
Court  of  Common  Pleas  of  the  said  county,  on  an  appeal  to  ^a?5,e"d^feifd- 
them,  made  by  the  said  John,  from  the  decision  of  the  said  ant  was  to  pay 
commissioners  and  jury,  (&c.  and  the  said  decision,  &c.  was  fhe"^  variance 
in  due  form  Of  law  reversed  and  annulled,  *&c.  by  reason  r  *  354  i 
whereof,  the  said  David  was"  deprived  of  the  use  and  enjoy-  was  held  fatal. 
ment  of  the  said  road,  &c.  and  became  desirous  that  the  ^Jfr^^coD^t^^t 
said  John  should,  for  the  benefit  and  advantage  of  the  said  be  illegal  and 
David,  -permit  the  said  road,  so  far  as  it  extended  through  yoid,  the  whole 
the  lands  of  the  said  John,  to  continue  and  remain  open,  &cl  *^  where  the 
And  it  was  then,  &c.  at  the  special  instance  and  request  of  pjainijff  de. 
the  said  David,  agreed  and  promised,  by  and  between  the  Jor^conTraot^io 
.  said  Dcmd  and  John,  that  the  said  John  should  suffer  and  pay  .  him  for 
permit  the  said  road  to  remain  open,  &c.  for  the  benefit  and  g^vlnforapub! 
convenience  of  the  said  Davids  &c. ;  and  that  the  said  com-  Re  highway; 
missioners  might  lay  out  the  said  road,  over  and  through  the  p?over*'"'was! 
lands  q(  the  said  John,  as  aforesaid,  and  that  the  same  might,  that  the  defend- 
in  due  form  of  law,  be  recorded  as  for  a  road,  &c.  And  the  JhepTaint'S;'iSt 
said  David,  on  his  part,  agreed  to  pay  to  the  said  John,  at  only  for  'the 
the  rate  of  18  dollars  and  75  cents,  for  the  one  half  of  the  Ihe'^  %V^y^ 
lend  included  in  the  said  road,  so  far  as  the  said  road  ex-  b«t  also  for  a 

distinct  ond 
separate  piece  of  land;  it  was  held  that  the  latter  part  of  the  contract  being  void  by  the  stuiute  of 
frauds,  the  whole  being  an  entire  contract,  was  void,  (b) 

(a)  Van,  AlstfM  ▼.  WimfU^  5  Cwoem^  168,  ace 

\b)  Bat  a  promise  to  pay  the  owner  of  land  a  specific  sura,  on  his  consenting  to  have  a  pub- 
lic highwajr  laid  oaMhrougb  his  lands,  Is  not  within  the  statute  of  frauds.  Storms  v.  S»y<fer, 
^0  Johns,  Rep.  109.     ffoyes  ▼.  Cj^pi1»,  6  WeniMy  461. 
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tended  across  the  lands  of  the  said  JbAn,  so  soon  as  the  same 
should  be  again  laid  out  by  the. S^id  commissioners,  (fee.  And 
the  said  John  avers  that  the  one  half  of  the  lands  so  included 
in  the  said  road,  extending  across  the  lands  of  the  said  JoKp^ 
is  one  acre  and  a  half,  amounting  to  28  dollars  and  12  cents. 
And  the  said  John  further  avers  that  he  hath  in  all  things, 
well  and  truly  kept,  fulfilled  and  performed  all  things  in  the 
said  agreement,  on  his  part,  &c. ;  and  that  .afterwards,,  iq  ^hc 
life-time  of  the  said  David,  to  wit,  on  the  9th  May,  in.  wie 
year  aforesaid,  in  pursuance  of  the  said  agre^inent,  did  per- 
niit  and  allow  the  said  road  to  he,,  remain,  and,  continue  open, 
&c. ;.a})d  that  the  satid  rop^d,  in  the  life-time^of  the  said  B.a- 
vic^y  was  laid  out  anew,  <ic.;  and  w?is,  iij  due  fojnj  of  law^ 
recorded,  di-c.     Nevertheless,"  &c.  .  • 

The  defendant  plea4ed,  1.  Ts^on.as^^mpsU  hj  the  testator^ 
2.  Plem  aAminMravity proiter  75  dollars;  on  \yhich  there 
was  a. judgment  of  a^^ets  quango,  Q,€ciderint:  Onthesipc^nd 
ple^  a  verdict  was  found  foy  the  plaintiff  *for  48.  dollars  and 
II  cents,  on  which  judgment  was  rendered  by  the  court. 

The  defendants  below  tendered  a  bill  of  exceptions,  which 
stated,  that  the  plaintiff  gave, in  evidence,  that  in  the  spring 
of  1802,  the  road  nientioned  in  the  second  count  of  the  dec- 
laration, was  laid  out  by  the  commissioners  and  jury  ;  and 
that  their  determination  relfitive  to  the  said  road,  on  appeal  to 
the  judges  of  the  Court  of  CommoA  Pleas,  was  reversed.  And 
that,  afterwards,  the  testator,  in  consideration  that  the  said 
John  would  permit  the  road  to  be  again  laid  out  by  the  said 
couimissioners,  and  suffer  it  to  remain  open  for  a  road,  under- 
took and  promised  to  pay  the  said  John,  ^t  the  rate  of.  Eigh- 
teen .dollars  and  seventy-five  cents  per  acre,  for  all  the  lanclg 
of  the  said  John,  included  in  the  said  road  ;  and  that  tb^ 
lands  included  in  the  said  road,  were  two  acres  and  a  half ;  and 
that  the  road  vvas  laid  out,  (fee  That  the  witness,  on  being 
cross-examined,  said,  that  the  said  David  also  agreed  to  pay 
to  the  said  John^  at  the  same  rate,  for  certain  lands  in  the 
possession  of  the  said  David,  of  which  the  said  John  claimed 
to  be  the  owner,  and  which  were  separate .  from  th,e  farm  of 
the  said  John,  and  that  the  whple  was  one  entire  agreement. 

The  defendants  offered  to  prove  that  the  plaintiff  had  no 
title  to  the  land;  and  that  the  road  had  been  used  as  a  public 
road  for  twenty  years,  before  the  2lst  March,.  1797,  but  this 
evidence  was  overruled  by  the  court. 

The  errors  assigned  were,  K  That  the  contract  stated  in 
the  second  count  was  illegal  and  void,  for  want  of  considera- 
tion; and  against  the  policy  of  law,  as  unconscientious  and 
founded  in  extortion. 

2.  That  the  plaintiffs  below  were  bound  to  produce  the 
record  of  the  determination  of  the  commissioners,  and  the 
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record  of  the  decision  of  the  judges  of  the  Court  of  Common 
Pleas  reversing  the  first  determination  of  the  commissioners. 

3.  That  it  appeared  from  the  evidence,  that  the  contract 
*set  forth  in  th(^  second  count,  was  part  of  an  entire  agree- 
ment, set  forth  in  the  first  count,  and  thi^t  part  being  void  by 
the  statute  of  frauds,  the  whole  was  void. 

4.  That  there  was  a  variance  between  the  contract  laid  in 
the  declaration,  and  the  one  proved  at  the  trial. 

5.  That  the  evidence  offered  by  the  defendant  below,  and 
rejected  by  the  court,  ought  to  have  been  received  as  an 
absolute  bar  to  the  action. 

6:  That  the  verdict  was  erroneous;  as  the  plaintiff  avers 
that  he  was  entitlfed  to  receive,  by  virtue  of  the  contract, 
twenty-eight  dollars  and  twelve  cents ;  and  the  verdict  was 
for  forty-eight  dollars  and  forty-two  cents. 

J.  Duer,  for  the  plaintiffs  in  error. 

Fisk,  contra. 


ALBANY, 

August;  1811. 

Crawford 

V. 

MORRELL. 

[^236] 


Per  Curiam,  The  third  ind  fourth  objections  taken  to 
the  legality  of  the  recovery  below,  are  equally  well  founded. 
The  contract  proved,  varied  from  the  contract  laid,  inasmuch 
as  the  contract  proved  was,  that  the  testator  was  to  pay  for 
all  the  land  included  in ''  the  road,  and  the  contract  as  laid 
was,  that  he  was  to  pay  for  one  half.'  This  variance  was 
material  and  fatal.  A  contract  must  be  proved  as  laid,  and 
the  plaintiff  canriot  give  in  evidence  an  entire  contract,  rela- 
ting to  two  subjects,  when  he  declares  for  one.  (1  Lord 
Raym,  735.  1  Term  Rep,  240.  1  East,  1.  1  Camph.  K 
P.  361.)  The  contract  as  proved  was,  that  the  testator  was 
to  pay,  not  only  for  the  land  included  in  the  road,  but  for 
other  lands  in  possession  of  the  testator,  and  claimed  by  Mor- 
relt.  This  was  part  of  the  same  contract,  and  this  last  part 
was  void  by  the  statute  of  frauds  ;  and  if  part  of  one  entire 
contract  be  illegal  and  void,  the  whole  is  void.  {Crater  v. 
Beckett,  1  Term  Rep,  201.)  The  judgment  below  must  be 
reversed. 
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*Van  Benthuts^n  and  another  against  Cn^vfktin, 

A  covenant  THIS  was  an  actioD  of  covenant,  on  an  agreement  for  the 
ed  on*^°trie°30ih  Sale  of  a  lot  of  land.  The  cause  was  tried  before  the  Chief 
u>^nve'\oB'  Jtwttce,  at  the  Duchesf  circuii,  in  September,  1810.  A  ver- 
bVa  goc^  war-  dict  was  taken  for  the  plaintifT,  subject  to  the  opinion  of  the 

ranty  deed,  at  cOUrt,  On  the  folloWlDg  CaS^. 

request^?  B.,  a  Articlcs  of  agreement  were  made  between  the  pkintifi^  and 
bnd*-"  T''}'^  defendant,  the  30th  March,  1799,  by  which  the  plaintiffs 
wilici  B.  cove-  agreed  to  ^ell  and  convey^  by  a  good  i/oarrarUy  deed  of  coih 
nanied  to  pay  vcyance,  ot  the  reasonable  request  of  the  defendant,  a  certain 
sum  of  money"  lot,  itc. ;  ^^  for  which  the  party  of  the  second  part  {the  de 
one  half  in  fendant)  covenanted,  promised,  and  bound  himself,  his  heirs 
ither'haif  in  six  and  assigns,  to  pay  to  the  parties  of  the  first  part  (the  plain- 
vears."  The  tijfFs^  the  sum  of  four  dollars,  New-York  currency,  per  acre, 
a^'  ^mortCTge'  ^^  the  term  of  six  years  from  the  date  ;  that  is,  the  one  half 
dated  in  Januj  in  three  ycars  from  the  date,  and  the  remainder  in  three  equal 
wifich  was  ^e-  annual  payments  thereafter,  with  the  legal  interest  annually 
gpstered  at  the  on  the  whole,  from  the  1st  day  of  May  (then)  next." 
Im^twas^madel  Oii  the  twelfth  of  November,  1808,  the  plaintiff  executed, 
which  mort-  in  duc  form  of  law,  a  deed  of  conveyance  to  the  defendant 
f  {^charged  "of  ^is  hcirs  and  assigns,  in  fee-simple,  of  the  premises  mentioned 
record  until  in  the  agreement,  which  deed  contained  the  usual  covenants 
bilt^be  cerUfi-  ^"  the  part  of  the  ^antors,  to  wit,  covenants  of  seisin,  for 
cate  of  dis-  quiet  enjoyment,  against  encumbrances,  for  further  assurance, 
[♦.258]  and  a  general  covenant  of  *warranty,  and  was  duly  acknowl- 
charg^e       had  edged  before  a  master  in  chancery. 

Fdbnm^^m.  C)n  the  fourth  of  February,  1809,  this  deed  was,  in  due 
J»  1803,  or  manner,  tendered  to  the  defendant,  at  his  usual  place  of  resi- 
Ln)9#dsd  \  dence,  and  the  original  articles  of  agreement  at  the  same  time 
deed  ot  An  shown  to  him  ;  and  notice  was,  at  the  same  time,  given  to  him 
fiued,  sa/iHff li  that  the  premises  described  in  the  deed  were  free  and  clear  from 
wa«  not  in  his  aj|[  ^oaumbrances  whatsoever,  and  payment  of  the  purchase 
8eed,'ai  t?e*o*  money,  according  to  the  agreement,  was  then  dem€inded  of 
was '     under  the  cjiefe^d^nt 

/JSln^ios,  JSu  Thje  defendant  admitted  that  the  agreement  shown  to  him 
tendered  to  B.  was  tbiS  jDOumtcrp^t  of  the  ouc  in  his  possession,  but  refused 

a  deed  with  all  *  * 

Ihe  usual  cov- 

enants  and  warranty,  whicb  B.  refiised  U^  %ee«pt  $  ^d  in  an  action  of  covenant  brought  by  A.  a^unst 

B.  for  the  money  agreed  to  be  paid,  it  was  held,  th^t  tJie  refusal  of  A.  to  convey,  on  the  ground  of  his 

inability  to  give  a  good  titlo,  was  a  default  .c/f  y^\xviify  B,  might  avail  himself  as  a  defence  against  the 

action ;  that  after  such  refUsal,  B»  was  i^ot  bound  tp  jte^deir  the  money,  nor  to  accept  the  deed  after 

wards  tendered  to  him. 

If  a  seller  will  not  make  an  assurance  when  reasonably  dei^^Qded,  he  loses  the  brr^^in,  and  the  pur 
cliRsor  \»  not  bound  to  wait  until  be  is  able  to  convey  j  and  it  seems,  that  after  a  coi^tinued  neglect  and 
ill  I  hi  11  «y  of  the  seller  for  six  years  subsequent  to  a  jrequesjL  and  refijisal  to  convey,  neither  a  court  of  law 
nor  pquliy  would  interfere  to  enforce  tke  performance  jp|  tJye  agroen>ent,  (a) 


(a)  Vide  OrunJbji  V.  OMPors,  9  Johns,  Re^,  196,    F^Uer  v,  ffubbard,  6  Cnoen,  13 
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to  receive  the  deed  or  pay  the  money ;  and  the  present  action 
was  commenced  the  twenty-ninth  of  March,  1809. 

It  appeared  that  the  plaintiffs  had  executed  a  mortgage,  the 
twenty-sixth  of  January,  1798,  to  one  Thurman,  for  two 
large  tracts  of  land,  one  of  which  included  the  lot  in  question, 
which  mortgage  was  registered  the  sixth  of  February,  1799, 
and  Was  afterwards  taken  up  and  caflcelled.  The  certificatje 
of  discharge  was  dated  the  fourth  of  February,  1808,  and 
duly  proved  the  twenty-eighth  of  August,  1809,  and  the 
registry  of  the  mortgage  discharged  the  twenty-ninth  of 
August,  1&G9. 

It  was  proved,  that  about  seven  years  before  the  trial,  the 
defendant,  in  a  conversation  with  one  of  the  plaintiffs,  de- 
manded a  deed  for  the  lot  in  question  ;  and  it  was  answered, 
that  it  was  n<rt  in  the  power  of  the  plaintiffs  to  give  a  deed 
for  the  lot,  as  it  was  covered  by  a  mortgage  to  Thurman, 

It  appeared  that  the  plaintiff,  of  whom  the  deed  was  de- 
manded, was  indebted  to, the  defendant  for  more  money  than 
the  price  of  the  land,  and  the  defendant  urged  a  settlement 
between  him  and  the  plaintiffs  of  all  dealings.  The  defendant 
did  not  pretend  to. have  a  demand  against  both  plaintiffs,  nor 
did  he  tender  any  money  when  he  demanded  a  deed  ;  but 
said  that  if,  upon  a  settlement,.  *any  money  should  be  found 
due  to  the  plaintiffs  for  the  land,  he  would  pay  it  immediately. 
Similar  conversations  between  the  defendant  and  the  same 
plaintiff  took  place  subsequently,  at  two  different  times.  The 
defendant  was  a  man  of  property  and  credit. 

P.  W.  Radcliff,  for  the  plaintiffs,  contended,  1.  That  the 
covenants  were  mutual  and  independent,  and  that  the  defend- 
ant was  liable,  at  all  events,  for  the  purchase  money.  He 
cited  1  Saunders,  320.  note  4.  Willes,  157.  note  a.  2 
Hen.  Black.  389.  2  Johns.  Rep.  208.  272.  388.  5  Johns. 
Rep.  78. 

2.  That  if  the  covenants  were  not  independent,  the  plain- 
tiffs having  tendered  a  performance  of  the  covenant  on  their 
part,  before  the  action  was  brought,  were  entitled  to  recover. 

A  mortgage  registered  is  notice  to  all  persons  ;  (2  Johns. 
Rep.  510.  613  ;)  and  so  the  parties  must  be  presumed  to 
have  entered  into  the  contract  with  fiill  knowledge  of  the 
existence  of  the  mortgage  ;  and  it  was  evident  also,  that  the 
defendant  intended  to  rely  on  the  covenant  of  warranty  to  be 
inserted  in  the  deed. 

A  mortgage  is  considered  by  courts  of  equity  as  a  mere 
security.     (1  Johns*  Rep.  590.    4  Johns,  Rep.  42^ 

It  is  sufficient  that  the  party  has  A  good  title  at  tne  time  of 
performance,  though  he  had  none  at  the  time  of  the  contract. 
(Powell,  266.  267.)     In  Clute  v.  Robiscn^  (2  Johns.  Rep. 
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ALBANY,     595.     5  Co.  21,)  it  was  held,  that  if  the  party  covenanting  to 
Au^t,  1811.  sell  and  convey,  has  a  good  title  at  the  time  of  the  coming  in 
*^  "'^        ^  of  the  master's  report,  or  of  the  decree,  it  is  sufficient.     Not*; 
withstanding,  then^  the  mortgage  was  existing  at  ^  the  lime  of 
the  contract,  the  plaintiffs,  at  the  time  the  de^  was  tendered, 
had,  and  now  havcj  a  perfect  title. 

A  covenant  cannot  be  discharged  by  parol ;  (2  WUs.  376. 
6  Co.  44.  a.  3  Johna.  Rep,  364.  367  ;)  nor  con  the  mere 
lapse  of  time,  in  this  case,  discharge  the  covenant..  A  pur*, 
chaser  is  not  discharged  from  his  contract,  merely  because  the< 
vendor  says  he  is  not  ready  to  perform,  *unless  the  purchaser, 
at  the  same  time,  tenders  a  performance  on  his  part. 

Slosson,  contra,  contended,  L  That  the  covenants  were 
dependent.     He  cited  1  Fonbl  382.     1  Ld.  Raym^  662.     1 
Salk.   122.      4  Term  Rep.  761.     Cawp.  56.     Doug.  684.. 
688.     1  Easty  619.     6  Term  Rep:51h  668.     1  Hen,.  Black. 
270.     '       • 

2.  If  the  vendor  cannot,  when  called  upon  at  the  time,  make 
a  goo8  title,  the  purchaser  may,  aftisrwards,  set  up, the  want 
of  title  in  deduce ;  (1  Esp.  Cos.  184,  185,  2  Esp.  Cat. . 
640.  Sug.  Law  of  Vend.  250,  251  ;)  and  here  the  plaintiffs, 
were  called  upon  for  the  deed,  seven  years  before  the  com»- 
mencement  of  the  action,  and  had  not,  for  near  ten  y^eors,  a 
clear  title.  The  defendant  had  a  right  to  consider  the  coah 
tract  as  at  an  end. 

A  purchaser  will  never  he  compelled  to  accept  a  doubtAil 
title,  and  pay  the  purchase  money.  (2  P.  Wms.  198.  1 
Ves.  ]un.  as,  and  Powell  on  Contract^  ZA.)  He  has>  a  right 
to  insist  on  a  clear,  undoubted,  and  perfect  title. 

And  if  the  vendor  is  not  ready  at  the  day  appointed,  with 
the  title  deeds,  no  action  lies  against  the  purchaser,  for<  the 
non-performance  of  his  agreement.  (Smg.  Law  (^  Vendorsy 
246.) 

Per  Curiam.  It  does  not  seem  to  be  requisite  to  deter 
mine  whether  the  covenants  between  the  parties  were  or  were 
not  independent,  because,  admitting  them 'to  have  been  ind^ 
pendent,  the  question  still  arises  whether  the  defendant  is 
not  discharged  from  his  covenant  by  the  refusal  and  inability 
of  the  plaintiffs  to  convey  upon  request.  A  party  i&  not  to 
continue  always  bound  by  a  single,  independent  covenant. 
He  may  be  discharged  by  the  default  of  the  other  party.  "To 
understand  the  sense  of  the  contract,  we  must  look  at  the 
whole  instrument.  The  tender  of  a  deed  by  the  plaintiffs, 
in  1809,  did  not  help^them,  provided  the  defendant  had  been 
already  discharged  from  the  contract. 

*This  tender  was  nearly  ten  years  after  the  date  of  the 
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corvenant,  and  the  case  states,  that  about  seven  years  before  ALBANY, 
the  trial,  and  which  must  have  been  in  the  year  1803,  and  -^"S^*^  *2^^- 
nearfy  six  years  before  the  tender,  the  defendant  demanded  a 
deed  of  one  of  the  plaintiffs,  who  replied,  that  it  was  not  in 
the  power  of  the  plaintiffs  to  give  a  deed,  as  the  land  was 
covered  by  a  n  ortgage.  This  refusal  to  convey' upon  request, 
aad'on  the'  ground  of  inability  to  convey  a  good  title,  was  a 
default  which  the  defendant  might  avail  hmiself  of,  and  which 
he  has  not  waived  by  any  subsequent  act.  No  tender  of  pay 
ment  was  shown  at  the  time  of  this  request,  nor  was  this 
necessary,  for  the  plaintiffs  did  not  rest  the  refusal  upon  that 
ground,  but  on  their  inabiUty  to  perform  the  contract,  and 
such  being  the  fact,  a  tender  would  have  been  useless.  At 
the  time  of  the  execution  of  the  covenant,  and  for  ten  years  . 
afterwards,  the  lands  were  encumbered  by  a  heavy  mortgage, 
and  the  plaintiffs  were  unable  to  convey  a  good  title,  as  their 
covenant  undoubtedly  purported.  Is  not  such  refusal  and 
inability  a  valid  defence  ?  The  defendant  was  not  bound  to 
accept  of  the  deed  when  the  plaintiffs  tendered  one  nearly  six 
'  years  afterwards,  unless  he  was  to  remain  perpetually  liable, 
and  the  plaintiffs  had  their  whole  life-time  to  perform  their 
co(venant.  This  would  be  a  hard  and  unreasonable  construc- 
tion, and  against  established  principles.  In  Legate  v.  Hock- 
w<H}dy  (2  Chan.  Cas.  5,)  and  which  was  as  early  as  the  reign 
of  Charles  II.  the  lord  chancellor  declared,  that  if  a  man  buys 
land,  and  the  seller  will  not  make  an  assurance,  when  rea- 
sonably demanded,  he  shall  lose  the  bargain,  for  the  party 
ought  not  to  be  perpetually  boundy  without  having  a  perform- 
ance. And  in  the  late  case  of  Thompson  v.  Imles,  (1  Esp. 
N.  P.  184,)  Lord  Kenyon  advanced  the  same  doctrine,  that 
if  a  party  sells  an  estate,  and  cannot  make  a  title  when  called 
upon  for  it,  the  defendant  may  set  up  against  the  plaintiff  that 
want  of  title.  The  inability  and  refusal  enables  the  buyer,  as 
*he  says  in  another  place,  (2  Esp.  N.  P.  640,)  to  consider  [*Q69 
the  contract  at  an  end.  After  a  continued  neglect  and  ina- 
bility on  the  part  of  the  plaintiff,  for  six  years,  subsequent  to 
a  request  and  refusal  to  convey,  it  is  not  probable  that  a  court 
'>f  equity  would  interfer.e  and  decree  a  performance.  (1 
FonbL  384.  note  c.)  The  general  principle  which  has  been 
mentioned,  is  recognised  equally  at  law  and  in  equity.  Judg« 
ment  must  therefore  be  rendered  for  the  defendant. 
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jACKSOif^  ex  dem.  Beekman,  agcmst  Seilic*: 

Where  a/em«  THIS'was  an;  action  of  ejectment,  for  land  in  the  ^Rnisink 
cOTvrt^'is  the  Angle,  in  Orange  county.  THe  cause  was  tried  at  the 
^®-  uLcllIiti^  Orange  circuit,  in  September,  1810,  before  Mr.  Justice  Van 
vatediand,  she  Ne38.  A  vcrdict  was  taken,  by  consent,  for  the  plaintiff,  with 
ilw*"  M^^fn  fec't"  li^^y  ^^  ^^^  defendant  to  rtove  to  set  it  aside,  on  a  case 
possessed,  so  as  Containing  the  following  facts' : 

husband^to  be'  -^  i^^^  tract  of  land,  including  the  premises  in  question, 
come  a  tenant  wa&  granted  by  letters  patent  J  dated  the  twenty-eighth  ^Mgw»^, 
*^£fa*Suai^*n-  ^^^4,  to  Matthew  Ling^  and  twenty-two  others,  among  whom 
iry or pedupos'  was  Jokn  Pdrson,  to  be  held,  one  twenty-third  part  thereof,  to 
sesHo  ^y  ^the  gg^^jjj  ^f  ^^^  patentees,  in  fee-simple.  Parson,  by  deed,  dated 
band;  during  twenty-sixth  iVbt?6m*er,  1706,  reciting  the  patent,  conveyed 
the   coverture,  ^jg  (wenty-third  part  to  Henry  Van  Ball,  with  covenant  of 

is  not  requisite  .     "^       *         *^  ^•^-  "^      i       i  •     •  .j 

to  the  compie-  Warranty*  A'  partition  was  made  by  commissioners,  tinder 
^'*^"b  ^  th*^"^°-  ^^^  colony  act  of  the  seventh  Anne,  on  or  about  the  thirty^first 
t^  /  ^  *^"'*  March,  1715,  of  that  part  of  the  tract  called  the  Angle,  of 
d"d*  ^A  ^^^^^  ^^^  premises  in  question  are  part,  and  by  which  the 
T/ei^  covertl  prcmiscs  in  question  were  allotted  to  Henry  Van  Ball,  for 
who  had  a  his  share  thereof,  in  severalty.  Van  Ball,  being  owner  of  the 
[*263]  premises^  and  other  *lands,  made  his  will,  the  seventeenth 
borl^^in'  17^!  Aprils  1711,  and  authorised  his*  executors  to  sell  his  real 
.4.diedini764,  estate,  and  distribute  the  proceeds  among  the  children  of  his 
band^' dfJd^^fn  fo^^  sisters,  Maria,  the  wife  of  Tsaav  Depeyster,  Margaret, 
1784.  c.  the  the  wife  of  Nichols  Evertion,  Helena,  the  wife  of  Gaulteri- 
ried^i*Tn  im  ^Dubois,  Rachel  Bayard,  the  widow  of  Petrus  Bayard, 
An  adverse  and  to  placc  the  sharc'  of  Hannah,  his  *  remaining  sister,  at 
faker^^of  ^the  Jnt^J'^st  during  her  life,  for  her  use,  and  after  her  death,  to 
land  in  1772,  it  divide  it  among  the  other  heirs.  The  testator  died  without 
cani^andulic^ul-  i^suc.  Rachcl  Bo/gard,  one  of  his  sisters,  married  Henry 
tivatedj  and  c.  WilVman,  whom  she  survived ;  and  she,  Bachel  Willmany 
of  her  husband*  ^^^^^  ^^^'  death  of  her  husband,  about  the  fourteenth  June, 
m  1807,  brought  1746,  by  her  last  Will,  dcviscd  the  half  of  all  her  real  estate 
^e"ctment°-  it  ^o  her  son^  and  the  other  half  to  her  daughter,  Elizabeth 
washeidtLtA  ^MwMin,  who  married  Vincent  Matthews,  hy  whom  she  had 
b^'X^curtes"*  one  child,  a  daughter,  born  in  1756,  who  married  TheophUus 
no  right  oTent^'  Beel^nan,  in  January,  1783;  Hannah  Van  BaUl'  tlie 
untiT^aiier  th^  Unmarried  sister  of  Henry  Van  BaU,  died  intestate,  and 
death  of  B.  in  without  issuc,  in  the  life-time  of  her  sister  Bachel.  Eliza- 
c^in^UilS^i  *^'*'  ^^^  ^^^^  ^^  Vincent  Matthews,  died  the  eighteenth  An- 
femec^rCw^  gusty  1764,  and  Vincent  Matthews  died  the  twenty-fourth 
not  bound   to  May,  1784.     Theophilus  Beekman  died  about  the  first  Janu- 

bring  her  action  *''  "* 

in  twenty  years  thereafter,  but  was  protected  oy  the  statute  during  her  coverture,  (a) 

(a)  Vide  Jaekaon  v.  Johnson,  5  Coven.  74.    Jackson  y.  Mooro.  6  Cowen.  705     $.  C.  »  «m» 
4  JTondeU,  50. 
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-.  arjfy  1807j  and  his  widow,  Elizabeth  Beekman,  is  the  lessor     AL'BAPiy, 
of  tte  plaintiff.     .  ;  '  >^!S^^:J!!b 

No  evid^ce  waji  oJfer^d. that. i^acM?  the  sister  of  Henry 
ran  Bail f  or.  bcf  daugh^r  Elizdb^hi  the  wife  oiMattheviSy 
Qr  TheopHlus  Beekma^  and  Elizabeth  his  wife»  or  either 
of  them,  ever  euter^ed  into  the  premises  in  .question,  or  had 
the  aptu^al  ppsse^ic^n  the^reof ;  but  .the  same  continued  pacanty 
frpni^hetifiiq  of:  issuing  the  patent,  vntil  in  the  year  1772, 
when  those  und^r  ;wbQin  thie  defendant  holds,  went  into  posn 
session,  under  .Conveyances,  which  they  considered  valid^  and 
which-  were  advei^se  to  the  title  of  the  lessor,  above  stated  ; 
and  the  premises  have  been  held  by  the  defendant,  and  those 
under  whom  he  claims,  ever  since  1772,  adversely  to  al. 
others. 

**S.  Jon€«y  jun-.for  the  defendant.  1.  The  adverse  possession  [  *  264  ] 
of  the  defendant  Was  a  complete  tiefence.  From  1772  there 
was  an  adverse  potisession  for  more  than  twenty-five  years, 
exclusive  of  the  period  of  the  war.i  This  adverise  possession) 
thus  clearly  proved)  ia  prim^/t^cU  evidence  of  title*  It  was 
shown  also,  that  this  possession  was  taken  and  held  under 
color  of  title.  The  defendant,  therefore,  will  not  be  lightly 
disturbed.  The  lessor  must  not  only  make  out  a.  clear  and 
perfect  title,  but '  must  show  a  legitimate  and  satisfactory 
excuse  for  sleepiiig  on  her  rights. 

2,  Then  has  the  lessor  shown  any  legal  disability  which 
can  save  her  right  of  entry,  and  protect  her  from  the  operation 
of  the  statute  of  limitations  ?  h  We  contend  that  no  such  disa- 
bility :has  been  proved.  If  the  lessor  was  of  full  age  when  her 
right  of  entry  accrued,  she  was  bound  to  exert  it,  and  cannot 
avail  herself  of  coverture,  orrany  other  disability.  {Co.  IMt. 
246.  su  b.  Litt,  a.  403.)  If  she  marries  a  husband  who  is 
regardless  of  her  rights,  it  is  her  misfortune ;  but  the  cover- 
ture is  no  excuse  for  not  entering,  as  soon  as  she  arrived  at 
age.      .      .    ,         .    :: 

The  .statute  (5cm.  24>c.  183,  s.3)  declares,  "that  all  writs 
of  «circ/acia*,  &c.  sh^l  be  sued  and  taken  within  twenty 
years  next  after  the  title  ox  cause  of  action  first  descended, 
and  not  after ;  and  no  person  shall,  at  any  time  hereafter, 
inak^  any  entry  into  any  manors,  lands,  &c.  but  within  twenty 
years  next  after.  hi3  right  or  title :  descended  or  accrued  to 
the  same,"  &c.  "  provided,  «fcc.  if  such  person  be  within  the 
age  of  twenty-one  years,  /cww  covert^  insane,  or  imprisoned, 
such  person  and  his=  heirs,  shall  or  may,  after  the  said  twenty 
years  have  expired,  bring  such  action,  and  make  such  entry, 
as  they  miglit  have  done  before  the  expiration  of  the  twenty 
years,  so  as  such  persoji,  withia  ten  years  after  his  death,  sue 
forth  such  writ,  or  make  such  entry,  and  no  time  after  ten 
years  as  aforesaid."     [2  R.  S.  293.  s.  7.    Id  295.  s.  14.  16.] 
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ALBANY,  The  statute  does  not  provide  for  a  second  disability ^^  nor  can 
^^^!^^J^^  we  fkid  a  case  where  a  secoiid  disability  has  been  allowed. 
The  action  must  be  brought,  or  *the  entry  be  made,  wittiin 
twenty  yeors  after  the  right  accrues,  except  in  the  case  of 
in&nts,  &c.  If  the  right  has  accrued,  and  the  person  is  of 
age,  it  must  be  exerted  within  twenty  years.  In  Doe  v.  */c«-, 
san^  (6  East,  80,)  where  an  ancestor  died  seised,  leaving  a 
son  and  a  daughter,  infants,  and  a  stranger  entered,  and  th^ 
,  son  died  abroad,  within  age,  it  was  held  that  the  daughter  was' 
not  entitled  to  twenty  years  after  the  death  of  her  brother,  to. 
make  her  entry,  but  only  to  ten  years;  more  than  twentyi 
years  in  the  whole  having  elapsed  since  the  death  of  the  per- 
son last  seised.  Courts  lean  against  the  allowance  of  succes- 
sive disabilities ;  as  the  time  for  making  an  entry  might  be 
extended  indefinitely,  by  allowing  a  second,  third,  and  other 
disabilities.  The  effect  of  the  exception  in  the  statute,  as  to , 
the  period  of  the  war^  is  only  to  extend  the  term  of  limitation: 
to  twenty-seven  years  and  five  months. 

But  it  may  be  said,  that  Vincent  Matthews  was  a  tenant 
bif  the  curiesjf,  Q.nd  not  dying  until  1784,  when  the  lessor 
was  a  feme  covert,  she  is  protected  by  the  proviso  in  the  , 
statute. 

The  estate  of  a  tenant  by  the  curtesy  is  sui  generis,  and 
being  in  exclusion  of  the  heir,  it  ought  to  be  taken  strictly. 
If  seems  to  have  originated  from  the  feudal  notion  that  .there 
must  be  a  tenant  in  possession  of  the  land,  capable  of  per- 
fodrming  the  feudal  services ;  and  to  compensate  the  husband 
for  the  performance  of  those  services,  the  law  gave  him  the 
rents  and  profits  during  his  life.  It  is  applicable  only  to  lands  - 
in  full  occupation  and  use,  and  which  yield  an  annual  profit. 
Such  an  estate  cannot  properly  exist  in  wild  lands,  entirely  • 
waste  and  uncultivated.  It  is  essential  to  an  estate  by  the 
curtesy,  tliat  there  should  be  an  actual  seisin  of  the  land  by 
the  wife,  or  by  the  husband  in  right  of  the  wife.  A  seisin  in 
law  is  not  sufficient  to  entitle  the  husband  to  the  curtesy, 
(2  Bl  Comm.  127, 128.  Co.  LUt.  29, 30.  a.  Perk,  s,  457— 
468,  &c.  8  Co.  34.  a.  1  Ves.  307.  fVatk.  on  Desc.  39.  1  Cru. 
Dig.  tit.  5  c.  I,  8.  10,  11,  12,13,14.  Doct.fy  Stud.h.  2.  c.h 
5.  KeUway,  2.) 
[*266]  There  had  never  been  any  entry  or  possession,  nor  *even 

an  attempt  to  enter  on  the  premises,  so  that  Vincent  Mat-^ 
thews  couki  not  be  a  tenant  by  the  curtesy. 

3»  Again,  the  lessor  has  shown  no  title.  By  the  will  of 
Henry  Van  Pall,  the  executors  were  directed  to  sell  the 
lands  and  distribute  the  proceeds.  It  does  not  appear  from 
the  case,  that  any  sale  was  ever  made.  If  not,  the  lands 
descended  to  the  heirs  at  law ;  and  it  does  not  distinctly 
appear  who  were  the  heirs  at  law.  If  the  lessor  was  one  of 
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slie   can   be  entitled  only   to   an   eighth   of  the 


ALBANY, 

Au^st,  1811. 


P.  W.  Radclifvind  D.  B.  Ogden,  contra.  I.  The  lessor 
has  shown  a  clear  and  undoubted  title,  deduced  from  govern- 
ment, so  as  to  exclude  all  question  as  to  ady  other  person. 
The  defendant,  then,  not  the  lessor,  ought  to  be  held  to  the 
greatest  strictness. 

No  doubt  the  statute  is  a  complete  bar,  unless  we  call  show 
that  the  lessor  comes  within  some  of  the  provisoes  or  excep- 
tions. The  right  of  entry,  we.  contend,  did  not  acCTue  unti 
after  the  death  of  Vincent  Matthews^  in  May,  1804,  and  the 
lessor,  being  then  a  feme  covert,  she  had  ten  years  after  the 
death  of  her  husband,  in  1807,  to  bring  her  action. ,  It  is  not 
denied,  that  if  there  was  a  tenant  hy  the  curtesy,  that  the 
statute  would  not  run  until  after  the  death  of  the  tenant. 
Then  was  Vincent  Matthews  a  tenant  by  the  curtesy  7  All 
Ihe  cases  cited  from  the  English  books  are  applicable  only  to 
lands  actually  tenanted  and  cultivated.  The  title  of  the  lessor 
is  deduced  from  the  government,  and  the  land  remained 
entirely  vacant  until  1772.  Why  is  an  actual  entry  or  seisin 
required  by  the  English  law  ?  It  is  to  give  notoriety  to  the 
possession,  or  notice  to  the  vicinage.  But  for  what  purpose 
should  the  owner  go  into  the  wilderness,  fifty  or  a  hundred 
miles  remote  from  any  human  habitation,  and  declare  his 
intent?  The  law  can  never  require  so  idle  and  useless  a 
ceremony. 

In  England,  an  action  of  ^re^pa^^  will  not  lie  on  a  seisin 
*in  law  before  entry.  (Gilb,  on  Ten,  45,  (4th  edit.)  and 
note  30.  3  Bl  Comm.  210.)  But  this  court  has  held,  tfiat 
trespass  will  lie  against  an. intruder  on  wild  land,  without  an 
actual  entry  by  the  owner.  This  must  be  en  the  principle, 
that  in  regard  to  wild  lands,  the  possession  is  held  to  be  in 
th6  person  having  the  right.  Wnen  the  law  presumes  the 
possession,  it  is  considered  as  an  actual  possession,  so  as  to 
transmit  the  inheritance. 

Where,  on  the  death  of  S.  an  estate-tail  descended  to  his 
sister  A.  who  was  married  and  had  issue,  it  was  held  that  the 
husband  of  A,  was  entitled  to  be  a  tenant  by  the  curtesy. 
(3  Atk.  469.  Cruise,  tit.  5.  c.  1.  s.  13,  14.  Co.  Litt.  15.  a. 
3  mU.  Rep.  521.  7  Term  Rep,  390.  8  Term  Rep,  ^13. 
fVatk,  Law  of  Desc,  27,  28,  82, 83.)  Where  lands  are  held 
under  a  lease,  the  heir  is  considered  as  having  a  seisin  in  deed, 
before  entry  or  receipt  of  rent;  because  the  possession  oiF 
the  lessee  is  his  possession.  An  entry  by  the  husband  is  not 
necessary  to  entitle  him  to  the  tenancy  by  curtesy,  {Cruisey 
tit  5.  c.  2.  s.  30.     Walk,  on  Desc,  82.)    The  wife  being  in 
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^hhANY,    possession,  the  law  adjudges  the  seisin  to  be  in  the  husband, 

August,  1811.   immediately  on  her  death.     By  the  birth  of  a  daughter  (the 

^"'TIciisoT^  lessor)  in  1756,  Vincent  Matthews  Lccame  a  t^enant  by  the 

V,  curtesy  initiate ;  and  his  estate  was  complete  on  the  death  of 

ELi-icK.      jj^  ,M(jittheu)S  in  1764,  and  there  could  be  no  right  of  entry, 

until  after  his  death  in  1784. 

The  statute  of  limitations  being  in  restraint  of  a  prior  right, 
the  restraining  part  ought  to  be  construed  strictly,  and  the 
exceptions  liberally  expounded.  On  the  construction  con- 
tended for  by  the  defend&!nt,  a  feme  covert  dying  within  one 
year  after  the  commencement  of  the  disability,  leaving  an  in 
farit,  such  infant,  though  under  age,  would  be  bound. to  assert 
its  right  in  10  years  after  the  death  of  the  mother,  or  the 
ri^moval  of  the  disability.  There  must,  then,  be  a  second 
disability  allowed,  otherwise  the  obvious  intent  of  the  statute, 
which  was  to  give  the  infant  10  years,  after  arriving  at  full 
age,  would  be  defeated. 

The  statute  proceeds  on  the  ground  of  laches  in  the  person ' 
.having  the  right  of  entry*     Now,  this  laches  can  never  be  im* 
puted  to  an  infani  or  fetne  covert. 
[  *  268  ]  *Until  1772,  the  land  was  vacant,  and  the  lessor  an  infant. 

The  provision  of  the  statute  does  not  apply  to  an  adverse 
possession  taken  against  an  infant,  or  person  under  a  legial 
disability. 
'^ 

Jafies,  in  reply,  said,  he  admitted  that  possession  follows 
the  right,  where  there  is  no  adverse  possession ;  that  is,  the 
legal  seisin  or  possession,  which  has  the  beneficial  conse- 
quences stated,  as  to  transmitting  the  inheritance,  or  in  regard 
to  leases  and  conveyances  by  bargain  and  sale.  But  the  case 
of  a  tenancy  by  the  curtesy,  is  an  exception  to  the  general 
rule,  and  requires  an  actual,  as  distinguished  from  a  legal 
seisin.  Watkins,  in  his  Treatise  on  the  Law  of  Descents, 
{Wat.  on  Desc.  38,)  laysf  it  down,  that  "if  hereditaments 
descend  to  a  daughter,  and  such  heiress  has  a  seisin  in  law, 
unrebutted  by  another  seisin,  yet  such  seisin  in  law  will  not 
entitle  the  husband  to  the  curtesy.'^  But  a  widow  may  claim 
her  dower,  where  her  husband  has  only  a  seisin  in  law,  and 
he  dies  before  entry.     (Wat.  on  Desc.  32.) 

Possession  follows  the  right  in  regard  to  wild  lands,  for 
every  purpose  except  that  of  a  tenancy  by  the  curtesy ;  but 
it  is  this  peculiar  estate,  which  is  not  to  be  favored,  in  which 
the  law  requires  an  actual  seisin. 

The  land  ;s  situated  near  Goshen,  B.n  old  settled  town: 
Vincent  Matthews  might  have  entered  and  improved  in 
1T64.  There  was  an  entry  and  partition  madi3  in  1715.  It 
was,  in  fact,  settled  and  improved  by  the  defendant  and 
others,  in  1772. 
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The  statute  says,  no  entry  shall  be  made,  &c.  until  20 
years  after  the  right  or  title  descended  or  accrued.  Now  the 
right  accrti€«  whenever  a  person  becomes  possessed  of  a  right 
of  entry.  Mrs.  Matthews  had  a  seisin  in  law,  until  1772, 
when  she  was  devested. of  that  seisin,  and  driven  to  her  right 
of  entry. 

*Kent,  Ch.  J.  dehvered  the  opinion  of  the  courts  The 
defence,  in  this  c€^se,  turns  wholly  upon  the  question, 
whether  the  right  of  recovery  is  not  barred  by  the  statute  of 
limitations. 

The  lessor  of  the  plaintiff  was  an  in&nt  when  the  adverse 
possession  began,  in  the  year  1772.  But  admitting  that  the 
father,  Vincent  Matthews,  was  tenant  by  the  curtesy,  there 
was  then  a  particular  estate  for  life  in  the  premises  existing, 
and  no  right  of  entry  had  descended,  or  could  vest  in  her, 
during  the  continuance  of  that  estate.  It  was  declared,  in 
Jackson  v.  Schoonmaker,  (4  Johtys.  Rep,  390,)  to  be  the 
law,  that  the  statute. of  limitations  did  not  affect  the  richt  of 
a  remainder-man  during  the  continuance  of  a  particular  es- 
tate ;  nor  would  the  acts  or  laches  of  the  tenant  of  the  par- 
ticular estate,  affect  the  party  entitled  in  remainder.  The 
right  of  entry  of  the  lessor  did  not  accrue,  and  could  not 
exist  durinff  the  estate  by  the  curtesy.  That  estate  ceased 
by  the  death  of  Matthews',  in  1784,  and  had  she  been  under 
no  disability,  she  would  then  have  been  bound  to  have  brought 
the  suit  within  20  years  thereafter,  but  she  was  at  that  time  a 
feme  covert,  and  protected  from  the  statute  of  limitations,  by 
the  proviso  in  favor  of  the  disability  of  coverture.  {Laws, 
vol.  1.  563.  [2  R.  S.  295.  s.  16.])  This  is  not  a  case  of  cu- 
mulative or  successive  disabilities,  and  we,  at  present,  have 
no  concern  with  any  question  to  which  they  might  give  rise. 
The  coverture  was  the  first  and  only  disability  existing,  when 
her  right  of  entry  accrued,  and  that  is  expressly  saved  by  the 
statute. 

There  is  no  oar  to  the  plaintiff's  right  of  recovery,  under 
the  statute  of  hmitatiohs,  provided  her  father  was  a  tenant  by 
the  curtesy,  and  this  is  the  next  and  only  real  point  in  the 
case. 

There  was  no  pedis  possessio,  or  possession  in  fact,  of  the 
premises,  in  the  popular  sense  of  the  words,  by  either  Mat- 
thews or  his  wife,  during  the  coverture ;  for  the  lands  con- 
tinued vacant,  or  remained  as  new  lands,  wild  and  ♦unculti- 
vated, from  the  date  of  the  patent  in  1704,  to  the  time  of  the 
commencement  of  the  adverse  possession  in  1772.  The  title 
under  the  patent  to  an  undivided  eighth  part  of  the  premises, 
clearly  existed  in  Matthews'' s  wife.  She  derived  it  by  will 
from  her  mother,  who  was  one  of  the  four  coheirs  of  Henfy 
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Van^  B(M.  The  question  19,  was  she  tiot  to  be  considered  as 
seised  in  fact  of  these  premises,  so  as  to  enable  her  husband 
t0  become  a  tenant  by  the  curtesy  ?  To  deny  this,  would  be 
extingukhing  the  title  of  tenant  by  the  curtesy,  to  all  wild 
and  uncultivated  land.  It  has  long  been  a  settled  point,  that 
the  owner  of  such  lands  is  to  be  deemed  in  possession,  so  as 
to  maintain  trespass.  The  possession  of  such  property  fol- 
lows the  title,  and  so  continues,  until  aii  adverse  possession  is 
clearly  made  out.  This  m  the  uniform  doctrine  of  this  court ; 
and  there  is  no  reason  why  the  same  rule  should  not  apply 
when  the  title  by  curtesy  is  in  question.  To  require  the  ac- 
tual occupation  of  such  lands,  during  the  coverture,  would  be 
an  unreasons^le,  if  not  an  impracticable  requisition.  The 
general  language  of  the  English  cases  is,  that  there  must 
have  been  actual  entry,  but  the  rule  had  reference  toenclosed 
or  cultivated  lands.  Wemust  take  the  rule  with  such  a  con- 
struction as  the  peculiar  state  of  new  lands  in  this  country 
requires;  and  this  may  be  done  without  any  departure  froHi' 
the  spirit  and  substance  of  the  English  law.  Some  of  the 
old  books  would  not  allow  the  curtesy,  without  actual  entry 
upon  the  lands,  even  though  it  appeared  to  have  been  im- 
possible for  the  husband,  with  the  utmost  diligence,  to  hate 
made  the  entry  during  the  coverture.  (Perkins,  470.  Doct. 
fy  Stud.  Dial  2.  c.  15.)  But  Lord  Coke  talks  more  reason- 
ably. He  says,  that  if  a  man  seised  of  an  advowson,  or  rent 
in  fee,  has  issue  a  daughter,-  who  is  married  and  has  issue, 
and  he  then  dies  seised,  and  the  wife,  before  the  rent  became 
due,  or  the  church  became  void,  dies,  she  had  but  a  seisin  in 
*law,  and  yet  her  husband  shall  be  a  tenant  by  the  curtesy, 
because  he  could  by  no  industry  attain  to  any  other  seisin. 
lU  impotentia  excusat  legem.  (Co.  lAtt.  -29.  a.)  The  letter 
of  the  rule  was  very  much  relaxed  by  Lord  Hnrdwicke,  In 
De  Grey  v.  Richardson,  (3  Atk.  469,)  he  allowed  the  curtesy 
in  lands  on  which,  when  they  descended  to  the  wife,  there 
were  leases  for  years  existing,  and  a  rent  incurred  which  re- 
mained due  during  three  months  of  the  coverture,  and  into 
which  lands  she  made  no  entry,  nor  received  any  payment 
during  her  life.  He  professed  to  decide  the  case,  as  a  ques- 
tion of  law,  and  said  that  this  was  such  a  possession  in  the 
wife,  as  made  the  husband  tenant  by  the  curtesy.  In  another 
case  before  Lord  Hardwicke,  oi  Sterling  v.  Penlington,  (7 
Viner,  149.  pi.  11,)  he  allowed  this  title,  when  the  wife  had 
been,  in  fact,  denied  possession  during  the  coverture,  by  a 
tenant  in  common,  who  supposed,  through  mistake,  that  the 
wife's  right,  as  heir,  had  not  then' accrued. 

These  cases  are  as  strong  as  the  present,  and  prove  that 
actual  entry,  or  pedis  possessio,  is  not  absolutely  requisite, 
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afi^  that  if  the  party  k  construetiveljr  Busied  in  fkct,  it  will  be    Albany, 
sufficient.  ^        v-  Atigost,  mi. 

The  court  are  accordingly  of  opinion,  that  the  plaintiff  ifl  ^^"tili^i^^t^ 
eptitled  to  recover  one  undivided  eighth  part  of  the  premises.  v. 

I 

Judgment  for  the  plaintiff.    ' 


.  ^-i-jiii  .j.'i 


*Hallet  agmnst  The  CoLtTMBiAir  IiN^suftANCE  [  *  272  ] 

Company. 

THIS  was  an  action  on  a  poHcy  of  insurance,  on  a  cargo  A',\heowwr 
laden  on  board  a  vessel,  called  the  CorneZta,  orj  a  voyage  at  aciwrter-paVt>^ 
arid  from  New-York  to  St.  Thomas,  The  policy  was  dated  '«^^  *^«  ^*^*'e 
^Oth  January,  1807.  The  declaration  was  for  a  total  loss,  by  ^  ^t«';y^/t^J°  1,7/4 
barratry  of  the  master.     Plea  non  assumpsit.      '  .    momhs,  and  n. 

The  cause  was  tried  at  the  New-  Yorh  sittings,  in  Decern-:  vfc^iuaUmfmau 
her,  1810,  before  the  Chief  Justice,  ,    ^he  vessel  at  his 

The  policy  and  interest  of  the  plaintiff  were  admitted.  **^Goods  were 
From  the  testimony  of  the  mate,  it  appeared  that  the  vessel  siiipped  by  dif- 
sailed  from  New-York,  about  the' 19th  Janwaa-y,  1807,  on  thq  fo^sl-Ka*;^ 
voyage  insured.  They  experienced  bad  weather,  and  were  bui  ihe  master, 
obliged  to  throw  overboard  some  part  of  the  cargO;  being  twoi  ^x^^Vltj^iS, 
casks  of  hardware,  and  one  cask  of  nails,  and  some  codfish  went  10  Porto^ 
and  cheese.  Having  fallen  to  leeward  of  St  Thomas,  the  SlipsedV^h^ 
master,  on  coming  off  St.  Juan,  in  the  island  of  Porto  Rico^  cargo,  and  the 
declared  his  intention  to  put  into  that  port,  and  accordingly.  ^^c*^,'7*ship*ller 
went  in  there,  on  the  5th  of  January,  1807.  The^  vessel  of  '  goods, 
might  have  easily  beat  up  to  St.  Thomas ^  and  would  have  uoTf^a'^pXy 
probably  reached  that  island  the  next  day.  TJ'he  cargo  which  of  insurance, 
consisted  of  hardware  and  provisions,  shipped  by  different  ^  \^arrat)^^V\ 
persons,  was  landed,  and  was  in  good  order ;  som^  repairs  the  master,  it 
were  made  to  the  vessel,  vj^hich  did  not  cost  more  than  100  JJ^^'J^^s^wlJas 
dt)llars ;  the  cargo  might  easily  have  been  carried  to  St.  owner  pro  hoc 
Thomas ;  the  two  islands  being  near  each  other,  separated  LircCdJct'^wM 
only  by  a  narrow  passage ;  and  there  was  a  daily  ijgitercoujse  i«  itself  barra- 
between  them  by  boats  and  vessels.  The  cargo  was  left  at  o'JJJIe/for^^tSf 
St.  Juan,  and  the  vessel  was  afterwards  3old. there,  and  King,  voyage,  it  did 
the  master,  continued  to  have  charge  of  her,  and  went  in  her  ^].rlu^y^^^J^ 
a  voyage  to  St.  Croix,  and  from  thence  to  St.  Thomas,  from  the      insurers 

were,  therefore, 
not  liable.  The  rule  of  law  is  general,  and  is  applied  as  well  to  the  inDocent  owner  of.  goods,  as  to  the 
owner  of  the  ship,  who  consents  to  the  fraud  of  the  master,  (a) 

{a:^Marcerdier  v.  Chesapeake  In:  Co.  8  Craneh^  39.  But  barratry  may  be  committed  by  the 
master  in  respect  to  the  cargo,  though  the  owner  of  the  cargo  is  «t  the  same  time  Cbe  owner 
of  the  ^ip,  and  though  the  master  is  also  the  supercargo  or  consignee  for  the  voyage.  Cook 
*'.  Commercial  Int.  .C9. 11  Johtu.  Rep.  40. 
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whence  she  returned  to  St.  Jutm,  and  *aftenVatds  made 
several  voyages  between  the  West  India  islands  and  the 
%)fmish  Main. 

From  the  deposttions  of  the  consignees  of  the  goods  of  the 
plaintiff,  taken  at  St.  Thomas,  it  appeared,  that  they  received 
a  letter  from  the  plaintiff,  dated  the  15th  January,  1807, 
mentioning  that  he  should  make  a  shipment  to  them  by  the 
Cornelia,  to  sail  in  five  days,  of  about  200  barrels  of  flour, 
&c.  but  they  heard  nothing  of  the  vessel,  except  from  report, 
(which  was,  that  the  Cornelia  had  put  into  St.  Juan  in  dis- 
tress, and  the  vessel,  after  being  surveyed,  was  condemned 
and  sold,  and  purchased  by  the  master  and  repaired,)  until 
she  arrived  at  St.  Thomas  from  St.  Croix,  in  ballast,  when 
the  consignees  applied  to  the  master,  and  demanded  the 
goods  consigned  to  them  by  the  plaintiff,  and  the  master  an- 
swered that  the  vessel  during  her  voyage  from  New^Yo7% 
was  in  such  distress,  that  he  had  been  obliged,  for  the  preser- 
vation of  the  lives  of  himself  and  crew,  to  throw  the  goods 
overboard  ;  the  vessel  left  St.  Thomas  for  Curracoa. 

The  defendants  produced  in  evidence  a  charter  party 
dated  the  17th  December,  1806,  made  between  Dunstan  and 
Denniston  Wood,  owners  of  the  sloop  Cornelia,  and  William 
King,  master,  by  which  the  owners  granted  and  let  to  freight 
the  said  vessel  to  the  master,  from  the  date,  for  and  during 
such  time  as  the  master  might  choose  to  employ  her,  provided 
it  should  not  exceed  four  months,  for  and  at  the  rate  of  153 
dollars  per  month :  and  the  owners  covenanted  to  put  the 
vessel  in  good  repair,  and  keep  her  in  repair,  during  the  time 
she  was  employed  by  the  master,  at  their  own  cost,  and  that 
the  vessel  should  be  at  the  risk  of  the  owners,  during  all  the 
time  I  and  the  master  was  allowed  until  the  7th  j4pril,  1807, 
to  pay  the  hire  of  the  vessel,  unless  she  should,  before  that 
time,  be  delivered  up  to  the  owners,  or  lost.  And  in  consi- 
deration of  the  premises,  the  master  covenanted  to  take  and 
employ  the  vessel  on  the  terms  mentioned,  and  to  *  "  victual 
and  man  her  at  his  own  cost  and  charges,  until  she  should  be 
delivered  back  to  the  owners,  or  be  lost ;"  and  that  he  would 
pay  for  the  use  of  the  said  vessel,  at  the  rate  of  153  dollars 
per  month,  &e. 

The  judge  charged  the  jury,  that  if  they  believed  the  con 
duct  of  the  master  amounted  to  barratry ^  and  he  thought  it 
did,  to  find  a  verdict  for  the  plaintiff  for  a  total  loss ;  and  the 
jury  found  a  verdict  for  the  plaintiff,  for  a  total  loss. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 


S.  Jo7%es,  jun.  and  C.  L  Bogert,  for  the  defendants,  con 
tended,  that  the  master  was  owner  of  the  vessel,  pro  hac  vice, 
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and,  as  sucl^  owner,  <;?oqld  not  commit  barratry,  which  is  an  Albany, 
act  copiDaitted  by  the  master  or  inariners,  fpr  a  fraudulent  or  Aufost^jsii^ 
unlawful  purpose,  contrary  to  their  duty  to  their  owners. 
Wiiere  thore  IS  w  absolute,  let^ipg  to  hi|e,  s^nd  the  hirer  pays 
the  master  and  crew,  and  has  th^  .complete  control  ot  the 
vessel,. he  is  considered  as  ownei,  pro  hdc/oji^.  In  AthUffre 
V.  BrQ\0n,  (1  Jphm.  Jp€p.  229,  Cowp.  143,)  the  court  con- 
sidered tbe^fe  cincutnstances  as  decisive  pfUie  ownership  for 
the  voyage.  If  the  same  person  be  both  owner  and  master, 
he  cannot  x^ommit  barrcUry,  If  the  owner  assents  to  the  axjt 
of  t^c  master,  it  is  not  barratry ;  (Marjsh.  on  J&iff.  528.  1 
Term  Rep.  327.  3  Caine^^  1.  4  Term  Rep.  33;)  and  the 
shipper  of  the  gQods  must  resort  to  his  action  against  the 
master  or  ship-owner  for  the  fraud. 

Wells,  contra,  insisted,  that  the  present  case  was  distin- 
guishable from  those  which  had  been  cited,,  and  that  the 
general  rule  about  barratry  was  not  appUcable.  The  plain- 
tiff is  an  innocent  shipper  of  goods,  and  cannot  be  considered 
as  consenting  to  the  act  of  the  master,  nor  ought  he  to  be 
affected  by  his  acts,  or  the  conduct  of  the  owqer  pro  hac  vice. 
Suppose  the  owner  of  the  goods  should  assent  to  the  barratry y 
and  the  owner  of  the  vessel  does  not  consent;  then  the  owner 
of  the  goods  *might,  nevertheless,  recover  for  the  barratry,  '  [  ^  215  | 
if  it  is  to  he  considered  as  an  act  done  against  the  owner  of 
the  vessel  only. 

The  true  principle  is,  that  a  party  cannot  recover  on  the 
ground  of  an  act  of  barratry,  to  which  he  has  consented ; 
but  if  committed  without  his  consent,  he  may  recover.  Mil- 
lar, (Millar  on  Ins.  165.  167,)  in  his  Treatise  on  Insurance, 
vindicates  this  distinction,,  though  it  must  be  admitted  that 
the  decisions  in  the  English  courts  are  against  it.  But  in 
Kendrick  v.  Delafield,  (2  Caines,  67.  73,)  the  present  Chief 
Justice  seemed  to  think  it  a  questioji  still  undecided  and 
open,  whether  barratry,  with  the  concurrence  of  the  owners 
of  the  vessel,  would  exempt  the  insurer  of  goods  belonging  to 
an  innocent  shipper.  Should  the  question  not  be  authorita- 
tively settled,  it  will  not  be  difficult  to  show  that  the  reason 
of  the  rule  that  the  owner  of  the  ship  cannot  recover  for  bur- 
ratry  to  which  he  has  consented,  does  not  apply  to  an  inno- 
cent shipper  of  gopds. 

Thong-h  an  ownership  pro  hoc  vice,  is,  in  meiy  cases, 
deemed  equivalent  to  an  absolute  ownership ;  yet  this  doc- 
trine ought  to  be  Hid  down  with  this  Umitation,  that  he  is  to 
be  considered  owner,  as  far  as  the  persons  dealing  with  him 
know  the  nature  of  the  ownership.  It  ought  not  to  apply  to  an 
innocent  shipper  of  goods,  who  is  wholly  ignorant  of  the  na-^ 
ture  of  the  ownership,  or  whether  it  is  absolute  or  temporary. 
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The  plaintiff  n&t^r  heard  of  the  charter  party  until  it  was 
produced  at  the  tml.  The  owner  of  a  ship  ought  not  to  be 
permitted  to  hold  himself  out  as  owner,  and  afterwards,  by 
transferring  the  ship  to  the  master  for  the  voyage,  avoid  all 
responsibility  as  owner,  and  leaTc  the  shipper  of  goods  to 
look  to  the  master,  who  may  never  return,  or  be  insolvent.  In 
that  way  the  owner  of  the  vessel  may  concert  with  the  mas- 
ter, to  defraud  the  ownerof  the  goods,  by  letting  the  vessel 
to  the  master,  with  a  view  to  his  committing  barratry,  or 
running  away  with  the  goods.  The  owner  of  the  goods  can- 
not recover  against  <hfe  insurer ;  and  if  *he  sues  the  owner  of 
the  ship,  he  will  answer  that  she  was  let  to  the  master,  who 
was  owner  pro  hac  vice,  and  is  the  only  person  responsible. 

Fer  Curiam.  The  master  of  the  vessel  was  to  be  consid- 
ered as  owner  pro  hac  vice,  or  for  the  voyage  insured.  There 
was  a  complete  letting  of  the  entire  vessel  for  the  voyage. 
The  master  was  to  victual  and  man  her  at  his  o^n  cost.  He 
had  the  whole  management  and  control,  and  according  to  the 
principle  established,  or  admitted,  in  the  c^seS  of  VeUHJo  v. 
Wheeler,  {Cotbp.  142,)  M'Intyre  v.  Bowne,  (1  Johhs.  Rep, 
229,)  and '  James  v.  Jozies,  (3  Efip.  N,  P.  27,)  th6  person 
having  such  an  interest  and  authority  in  the  ship,  is  regarded 
as  the  temporary  owner.  There  is  no  doubt  that  the  master's 
conduct  was  fraudulent  and  amounted  to  barratry,  provided 
that  barratry  could  be  committed  in  the  situation  in  which  he 
stood.  But  it  appears  to  be  perfectly  well  settled,  that  if  the 
master  of  the  ship  be  at  the  same  time  the  owner,  he  cahribt 
commit  ban*dtry,  because  barratry  can  only  be'  cotnniitted 
by  the  master  or  mariners  ih  relation  to'the  owner  of  the'ship. 

He  may,  as  owner  of  the  ship,  make  himself  liable,  By  his 
fraudulent  conduct,  to  the  owner  of  the  goods,  but  not  as  for 
barratry,  (Lewin  v.  Suasso,  Marsh,  528.  note.  Nttttv, 
Bordieu,  V  Term  Rep,  823.)  It  has  been  suggested  that  the 
reason  of  the  rule  is,  that  no  man  shall  be  allowed*  to  derive  a 
benefit  from  his  oWii  crime,  which  he  would  do  were  he  to 
recover  against  the  insurer  for  a  loss  occasioned  by  his  own 
act ;  and  that  to  make  the  reason  of  the  tule  apply,  the  mas- 
ter should  have  been  owner  of  the  goods.  The  answer  to  this 
is,  that  a  rule  of  commercial  law,  tvhen  once  settled,  ought 
not  to  be  disturbed,  even  though  the  reason  of  it  may  be  justly 
questioned.  Uniformity  6f  decision  is  of  more  importance  in 
such  cases  than  accuracy  of  reasoning.  That  the  insurer 
should  be  held  responsible  in  any  case  to  the  owner,  for  the 
fraud  *of  the  master,  (who  is  the  owner's  agent,)  has  been 
deemed  a  strange  and  unreasonable  part  of  the  English  law 
of  insurance ;  (1  Term  Rep,  330.  1  Emerig,  370.  2  Johns, 
CkjLS,  188  ;)  and  when  we  find  such  responsibility  limited,  as 
208 


f 


OF  THE  STATE  OF  NEW-YORK.  271 

tn  this  case,  we  ought  not  readily  to  extend  it,  merely  for  the     Albany, 

•sak&  of  gmng  more  oonsistency  to  the  rule.    As  far  as  the  August,  j^il 

'alithoiilies  ha«ve  oarried  the  insurer's  responsibility  for  barr^ 

try,  so  far  tre  ought  totgo^  but  no  further. 

.     The  motion,  therefore,  for  a  new  trial  ouglii  to  be  granted, 

« with -costs,  to  dbide  the  eT^nt.. 


Corp  and  others  against  Thb   United   Insuraic gc 

GOMPAWY. 

Same   against  The  Same. 
Same  against  The  Ph<enix  IwrgtrRANCE  Compai^y. 

THESE  were  actioqs  on  three  separate  policies  of  insurance.  Insurance  frfrr. 
The  first  was  dated  the  thirty-first  of  October,  1807,  upon  ^^"i"  ^'"^  rp '" 
certain  articles,  (eight  thousand  seven  hundred  and  nfiy  pieces  vessel^  sailed 
of  nankeens,)  specified  in  the  policy,  as  part  of  the  cargo  of  [hefirar^f^* 
the  ship  Hero,  Barnard,  master,  valued  at  the  sum  insured,  vemter,  1807. 
at  *and  from  New-  York  to  Leghorn,  at  a  premium  of  five       [  *  278  | 

,  per  cent.  On  the  ninth  of 

From  the  deposition  of  the  master,  the  following  facts  ap-  January,  isos, 
peared :  The  ship  sailed  about  the  first  of  November,  1807,  "st^aL  and 
on  the  voyage  insured.  On  the  ninth  of  January,  1808,  the  about  ^o  or  7o 
Itero  was  boarded  by  a  British  vessel  of  war,  the  commander  l^tm,  ^Tb" 
of  which  obliged  the  master  to  exhibit  the  ship's  papers,  and  vessel  was 
endorsed  her  register  as  follows :  "  His  J?.  M  sloop  Grass-  B^uh  yisJ\ 
hopper,  ninth  of  January,  1808.  Pursuant  to  His  Britannic  ofwar,thccom- 
Majesty's  orders  in  council,  you  are  hereby  warned  to  dis-  whrctrindors^d 
con  tin  ue  your  voyage  to  the  port  of  icgftorn,  upon  pain  of  xon-  her  register, 
fiscation  of  ship  and  cargo,  if  found  disobeying  the  above-men-  ^^'profiSi'Td 
tioned  order.     And  you  ar6,  pursuant  to  further  orders  from  Z€^Aom,norto 

any     port     of 
France  or 

Spain,  Portugal,  Holland,  Denmark,  Tliscdny,  NaplM,  JBogT^^a,  the  republic  of  the  Seven  Islands,  or  to 
any  other  countiy  at  war  with  Qreat  Britain,  or  from  which  the  British  flar  was  excluded,  under  pain 
of  he'mg  confiscated,  jiuch  ports  beiofdeclared  to  be  in  a  state  of  blockade,  by  the  British  orders  in 
council  of  the  11th  of  November,  1807,  and  the  Vessel  was  warned  not  to  proceed  to  any  such  ports 
without  first  stopping  at  a  BrUith  port. 

The  vessel  put  into  Gihraliar,  where  the  captain  was  informed  of  the  French  and  Spanish  decrees , 
and  was  refused  a  clearance  to  any  but  a  British  port.  Under  these  circumstances,  and  fearing^  a  cap 
'  ture^  in'  case  be  proceeded  to  any  port  in  the  MtAiterrckman,  the  eaptaio  took  a  clearance  for  Falmout'i 
and  sailed  for  tiiat  place  tinder  British  convoy,  where  he  arrived  on  the  twenty-third  of  March.  1808 
Vhe  insured  abandoned  for  a  total  loss ;  and  it  was  held  that  neither  the  fear  of  capture  and  conaemna- 
'  lion,  nor  the  circumsUiaces  in  which  the  vessel  was  placed,  afforded  a  Justifiable  cause  for  abandoning 
the  voyagei  and  that  the  insurers  were  discharged. 

The  endorsement  on  the  reo;ister,  and  warning  by  (he  British  cruiser,  was  not  an  act  of  search,  or  » 
tnHt,  withki  the  troe  construction  of  the  MUan  and  Aranfu^  decrees,  or  the  law  of  nations  3  nor  was  the 
.  ve»se\  under  the  restraint  of  princes  at  Gibraltar,  a  clearance  not  being  essential,  and  the  threat  of 
British  capture  did  not  amount   to  such  a  restraint  (a) 
ia)  Vide  FRtur  v.  TMmsars  Att.  Co.  6  Crumh,  n.    Sakusv.  Unksdlns.  Ch,  U  JS>Am.  Bep,  SB3. 
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Iii$  said  Majesty,  hereby  informed,  that  if  you  are  founo 
proceeding  to  any  port  or  place  of  France  or  Spcdn^  Portu^ 
gal,  HoUandy  Denmark,  Tuscany,  Naples,  Ragusa,  or  the 
islands  lately  composing  the  republic  of  the  Seven  Islands,  or 
any  other  country  at  war  with  His  Britannic  Majesty,  or 
from  which,  though  not  at  war  with  his  said  Majesty,  Ine 
British  flag  is  excluded,  your  ship  and  cargo  will  be  confis- 
cated as  lawful  prize  to  the  captors,  the  above-mentioned 
ports  being  declared  in  a  state  of  blockade.  The  command- 
er of  the  Briiisk  ship,  at  the  same  time,  informed  the  mastef 
of  the  Hero,  that  in  consequence  of  the  orders  in  council,  she 
would  not  be  permitted  to  proceed  to  Leghorn,  or  any  of  the 
ports  mentioned  in  the  endorsement  on  the  register,  without 
first  stopping  at  some  British  port,  and  that  if  she  attempted 
to  proceed  to  any  of  the  said  ports,  both  ship  and  cargo 
would  be  liable  to  be  captured  by  any  British  vessel  of  wary 
and  condemned  as  good  prize.  The  master  of  the  Hero, 
under  these  circumstances,  deemed  it  his  duty,  and  for  the 
interest  of  all  concerned,  to  touch  at  Gibraltar,  that  being 
the  nearest  JEinglish  port,  and  accordingly  arrived  at  Gibral- 
tar, with  the  ship  and  cargo,  on  the  eleventh  *of  January, 
1808,  where  she  was  subjected  to  quarantine,  until  the  twenty- 
fourth  of  January.  He  found  at  Gibraltar  twenty  or  thirty 
sail  of  American  vessels  bound  up  the  Mediterranean,  many 
of  whom  had  stopped  there,  in  consequence  of  having  their 
registers  endorsed,  and  being  warned  by  British  cruisers. 
That  about  the  twelfth  of  January,  the  master  received  intel- 
ligence of  certain  decrees  (Milan  and  Aranjuez)  of  the 
French  and  Spanish  governments,  declaring  that  any  neutral 
vessel  which  should  suffer  herself  to  be  stopped  or  visited  by 
an  English  ship  or  vessel,  or  should  have  submitted  to  put 
into  an  English  port,  or  should  pay  any  imposition  to  the 
English  government  or  its  oflicers,  should  thereby  lose  its 
national  character,  be  no  longer  protected  by  her  flag,  and  be 
considered  as  British  property ;  and  that  if  any  such  vessel, 
after  having  thus  lost  her  national  character,  should  enter  the 
harbors  of  France  or  Spain,  or  their  allies,  or  fall  into  the 
hands  of  the  French  or  Spanish,  she  should  be  good  and  law*- 
ful  prize.  These  decrees  were  published  in  the  gazette  at 
Gibraltar,  The  master  believing  that  in  consequence  of 
these  decrees,  and  the  number  of  French  and  Spanish  crui- 
sers in  the  Mediterrane^in,  the  Hero,  if  she  proceeded  on  her 
voyage,  would  certainly  be  captured  and  condemned,  deter- 
mined, after  taking  the  best  advice,  to  abandon  the  voyage  to 
Leghorn,  and  return  with  the  ship  and  cargo  to  New-  York* 
He  accordingly  applied  to  the  oflicers  of  the  government  at 
Gibraltar^  for  a  clearance  to  the  United  States,  which  was 
refused ;  and  he  was  informed  by  the  officers  of  the  govern- 
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meiit,  that  no  American  vessel  would  be  permitted  to  clear 
or  depart  from  Gibraltar  for  any  but  a  British  port  Not 
being  able,  with  the  intercession  of  the  American  consul,  to 
obtain  a  clearance  for  the  United  States,  the  master  deter- 
mined to  take  a  clearance  for  Falmouth,  in  England ;  hoping, 
after  he  had  obtained  his  clearance  for  Falmouth,  in  England, 
and  departed  from  Gibraltar,  he  should  not  be  intercepted 
by  any  British  cruiser,  *but  be  allowed  to  proceed  to  the 
United  States,  In  order,  however,  to  ascertain  whether  he 
should  be  interrupted,  if  found  proceeding  to  the  United 
States,  with  the  clearance  for  Falmouth,  the  master,  on  the 
twenty-eighth  of  February,  1808,  applied  to  the  commander 
of  a  British  man-of-war,  the  Windsor  Castle,  lying  in  Gib- 
raltar, and  stated  that  he  had  obtained  a  clearance  for  Fal- 
mouth, and  desired  to  know  if  he  would  be  interrupted  by 
British  cruisers,  if  he  attempted,  aftei;  leaving  Gibraltar,  to 
proceed  to  the  United  States,  He  was  informed  by  the  Brit- 
ish commander,  that  if  he  attempted  to  proceed  from  GibraU 
tar,  for  any  but  a  British  port,  he  would  be  Hable  to  be 
captured  by  any  British  cruisgr,  and  condemned.  The 
master,  under  these  circumstances,  and  with  the  advice  of 
the  American  consul,  set  sail  on  the  twenty-ninth  February, 
1808,  from  Gibraltar,  under  convoy  of  a  British  vessel  of 
war,  for  England.  During  the  voyage,  the  vessels  under 
convoy 'Were  chased,  on  the  seventeenth  of  March,  by  two 
French  frigates,  when  the  convoy  made  a  signal  for  the 
vessels,  under  her  charge,  to  part,  and  make  the  best  of  their 
way  to  the  port  o^ destination.  The  Hero  accordingly  parted 
from  the  convoy,  and  arrived  at  Falmouth,  in  England,  on 
the  twenty-third  of  March, 

The  master  further  deposed,  that  it  was  solely  the  fear  of 
capture  and  condemnation,  in  proceeding  to  the  port  of  Leg* 
horn,  or  to  any  other  port  in  the  Mediterranean,  which 
induced  him  to  break  up  the  voyage,  and  not  attempt  to  pro- 
ceed to  any  port  in  the  Mediterranean, .  and  that  in  every 
thing  relative  to  the'  ship  and  cargo,  and  the  intended  voyage, 
he  acted  with  the  best  advice,  and  solely  for  the  interest  of  all 
concerned. 

On  his  cross-examination,  the  master  stated  that  when  he 
was  boarded  by  the  Grasshopper,  he  was  within  the  Straits, 
and  about  sixty  or  seventy  leagues  from  Leghorn,  and  after 
his  register  was  endorsed,  he  was  verbally  directed  by  the 
commander  to  touch  at  Gibraltar  before  he  pursued  his 
voyage;  that  at  the  time  he  was  boarded,  he  had  *been  beat- 
ing for  several  days  against  a  Levanter,  an  easterly  wind 
prevailing  in  that  sea,  which  continued  several  days  after  his 
arrival  at  Gibraltar;  and  that  had  he  been  left  to  pursue  his 
voyage^  it  would  have  taken  ten  or  twelve  days  to  r«ach  Leg- 
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August,  18U.  f^iign  ijj  ^i^i^  French  and  Spanish,  as  well  as  BrUisk 
cruisers. 

It  was  admitted,  that  the  plaintiff  had  made  due  proof  of 
interest,  und  had  duly  abandoned.  The  British  orders  in 
council  of  the  eleventh  of  November,  1807,  the  Milan  decree 
of  the  twenty-fifth  of  December,  1807,  and  the  jiranjuez 
decree  of  the  third  o{  January,  1808,  were  read  in  evidence. 

The  policies  in  the  first  two  causes  contained  the  following 
written  clauses:  "Warranted  American  property;  proof 
whereof,  if  required,  to  be  made  here  only.  In  case  of  cap- 
ture or  detention,  not  to  abandon  in  less  than  six  months 
after  advice  thereof  at  this  offipe,  or  until  after  condemnation. 
If  turned  away  for  attempting  a  blockaded  port,  the  assured 
to  be  at  liberty  to  proceed  to  a  port  not  blockaded. 

In  the  third  cause,  the  policy  contained  the  following  writ- 
ten clause :  "  Warranted  American  property  ;  proof  tb  be 
required  here  only.  Also  warranted  not  to  abandon,  if  de- 
tained or  captured,  until  after  detention  of  six  months,  unless 
previously  condemned,  nor  if  refused  admittance,  or  turned 
away,  but  may  proceed  to  another  near  open  port." 

A  verdict  was  taken  for  the  plaintiff  for  a  total  loss,  with 
liberty  to  either  party  to  turn  the  case  into  a  special  verdict. 
The  other  two  causes  being  similar,  it  was  agreed  that  they 
should  abide  the  event  of  the  first. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Colden,  for  the  plaintiff.  Most  of  the  points  arising  in  this 
f*282]  case,  were  decided  in  the  case  of  Craig  v.  The  United 
^Insurance  Company,  (6  Johns.  Rep,  226.)  There  are 
some  facts,  however,  which  distinguish  the  present  from  that 
case.  The  terms  of  the  endorsement  on  the  register  of  the 
Hero,  are  much  stronger,  and  more  comprehensive,  than  those 
used  in  the  case  of  the  Amiable  Matilda.  The  going  into 
Gibraltar  was  justifiable.  This  was  not  questioned  in  Craig 
■  V.  The  United  Insurance  Company,  After  the  arrival  of  the 
Hero  in  that  port,  she  was  under  continual  restraint  by  the 
British  government.  She  was  refused  a  clearance  to  any 
but  a  British  port,"and,  after  obtaining  a  clearance,  the  master 
was  informed  that  he  would  be  captured  and  condemned,  if 
he  attempted  to  return  to  the  United  States,  The  ground 
of  abandonment  is  a  restraint  of  princes,  not  the  fear  of 
capture. 

Again,  there  was  a  justifiable  cause  for  abandoning  the 
voyage,  on  the  ground  of  the  port  of  destination  being  shut. 
It  is  admitted  that  the  plaintiffs  have  duly  abandoned  for  a 
total  loss  ;  that  is,  for  whatever  was  a  justifiable  cause, 
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Hoffmetfh  and  T.  A.  jEmmet.     Every  point  that  can  arise     ALf  *ny^ 
ii)  this  cause  has  already  been  decided  in  the  cases  of  Craig  .,^^'^^J!^^ 
V.  T!ie  United  Insurance  Company,  and  Tenet  v.  The  Phce-         --*^»-^ 
nix  Insurance  Company,     (7  Johns,  Rep,  363.)     There  is 
no  substantial  difference  between  this  case  and  that  of  Craig 
V.  The  United  Insurance  Company. 

The  clause  in  the  policy  had  reference  to  tho  turning  away 
from  a  blockaded  port,  not  fo  the  new  practice  of  turning 
away  under  orders  of  council.  The  clause  provides  that  in 
case  the  port  of  destination  is  blockaded,  the  insured  may  be 
at  liberty  to  go  to  a  port  not  blockaded.  There  is  no  evi- 
dence tliat  Leghorn  was,  in  fact,  *  blockaded.  If  not,  the 
master  ought  to  have  proceeded.  If  Leghorn  was  blockaded, 
then  he  ought  to  have  gone  to  a  port  not  blockaded.  But 
the  master  elected  to  go  into  Gibraltar,  He  was  not  compel- 
led to  go  in  there ;  he  had  pas(sed  that  port,  and  he  returned. 
The  neutral  is  *not  bound  to  obey  the  orders  of  a  belligerent,  \  *  283  ] 
unless  the  belligerent  has  a  right,  by  the  law  of  nations,  to 
order.  There  was  no  prohibition  as  to  the  ports  in  the  Eccle- 
siastical States,  in  Italy ;  the  British  flag  was  not  excluded 
from  any  places  within  the  papal  territories.  The  Hero 
might,  then,  have  proceeded  to .  Ctm/a  Vecchia,  A  head 
wind  or  Levanter  was  no  excuse  for  not  proceeding  there,  or 
to  the  nearest  open  port  to  Leghorn,  She  might  have  gone 
to  Messina;  the  French  have  never  occupied  the  island  of 
Sicily.  Why  not  go  to  Malta  1  If  she  had  gone  to  Malta, 
she  might  have  left  it  before  hearing  of  the  French  and  Span^ 
ish  decrees.  We  say,  then,  on  the  principle  of  the  decision 
in  the  case  of  Tenet  v.  The  Phosntx  Insurance  Company, 
the  going  into  Gibraltar  was  a  deviation.  The  vessel  lay  in 
that  port  a  month  after  the  expiration  of  her  quarantine, 
without  any  cause  assigned  for  the  delay. 

If  she  rightfully  went  into  Gibraltar,  then  the  policy  by 
the  United  Insurance  Compam/ was  at  an  end ;  for  the  clause 
does  not  protect  her  in  going  to  more  than  one  port  not 
blockaded.  If  the  words  "near  open  port,"  mean  the  nearest 
port  geographically,  and  all  the  ports  in  the  Mediterranean, 
except  Gibraltar,  were  shut,  then  that  was  the  nearest  open 
port,  and  the  policy  by  the  Phcmix  Insuranice  Company  ended 
there. 

It  is  said  that  after  the  Hero  arrived  at  Gibraltar,  she  was 
under  restraint ;  but  there  was  no  restraint,  except  the  refusal 
of  a  clearance  to  any  other  than  a  British  port.  A  clearance 
is  matter  of  form.  It  is  the  common  practice  to  take  a  clear 
ance  for  one  port  and  go  to  another.  After  clearing  for  En- 
glandj  she  might,  when  at  sea,  have  gone  were  she  pleased. 
Then  why  not  go  to  Leghorn  or  the  United  States  1  The 
master  states  the  reason  ;  a  fear  of  capture  by  the  English. 
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The  case  then  comes  precisely  to  that  of  Craig  v.  I^  Umlcd 
Insurance  Company. 

*Again,  we  may  say,  if  all  the  ports  were  shut,  except  Fai^ 
mouth,  or  a  port  in  England^  then  Falmovth  became  the 
neares,  open  party  and  the  voyage  ended  there. 

Harison,  in  reply.  We  do  not  mean  to  controvert  tlie 
case  of  Craig  v*  The  United  Insurance  Company,  but  we 
contend  that  this  case  is  distinguishable  from  it. 

The  clauses  in  these  policies  were  not  inserted  with  a  view 
to  the  circumstances  which  actually  took  place.  If,  then,  as 
has  been  said,  they  did  not  refer  to  the  orders  in  council,  the 
case  must  be  decided  as  if  no  such  clauses  had  been  inserted. 

Admitting  that  the  endorsement  on  the  register,  and  all 
the  acts  of  the  British  officers,  were  against  the  law  of  na- 
tions, and  unauthorized,  still  the  master  is  to  be  considered 
under  the  restraint  and  coercion  of  princes  or  powers.  It  is 
true,  the  master  of  the  Hero  was  not  bound  to  obey ;  but  as 
he  was  unable  to  resist  British  capture,  he  was  under  coercion 
and  restraint.  Had  he  attempted  to  have  gone  to  Civita 
Vecchia,  he  would  have  been  liable  to  seizure  by  the  British. 
Under. the  new  and  unforeseen  circumstances  which  took 
place,  the  going  into  Gibraltar  was  an  act  of  necessity  ard 
prudence,  and  perfectly  justifiable. 

The  Hero  could  not  go  to  Leghorn  without  being  seized. 
Had  she  attempted  to  sail  from  Gibraltar  without  a  clearance, 
she  would  have  been  liable  to  seizure ;  and  if,  after  her  depart- 
ure, with  a  clearance,  she  had  steered  a  different  course' than 
tliat  which  was  in  the  rout  to  the  port  in  her  clearance,  sl^e 
would  have  been  seized.  Falmouth  was  a  port  of  necessity, 
not  of  choice.  Being  under  convoy  for  that  port,  she  was 
compelled  to  proceed  to  Falmouth,  The  voyage  was  not 
abandoned  quia  timet  merely ;  but  there  was  an  actual  inter- 
position of  power  and  force,  which  amounts  to  a  restraint  of 
princes,  within  the  terms  of  the  policy. 

*Van  Ness,  J.  This  case.cannot  be  materially  distinguish- 
ed from  that  of  Craig  v.  The  United  Insurance  Company: 
(6  Johns.  Report,  226.)  The  voyage  was  voluntarily  aban- 
doned at  Gibraltar,  from  fear  of  capture  by  French  and 
Spanish  cruisers,  if  the  ship  proceeded  on  her  voyage  to 
Leghorn.  This  is  stated  by  the  captain  to  have  been  the 
cause  of  breaking  up  the  voyage  ;  and  it  is  a  clear  and  well 
settled  principle  in  the  law  of  insurance,  that  the  fear  of  loss 
is  not  the  loss  itself,  and  is  no  justifiable  cause  for  abandon- 
ment. Nor  was  the  apprehension  of  seizure  and  confiscation 
at  Leghorn,  under  the  Mi/an  decree,  (if  any  such  apprehen- 
sion existed^)  sufficient  to  create  a  loss  of  the  voyage.  There 
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8  no  evidence  in  the  case  that  Leghorn  was  Uockaded,  or 
that  neutral  trade  with  that  port  wa&  interdicted ;  and  it  was, 
at  least,  very  doubtful,  notwithstanding  the  decree,  whether 
the  ship  in  question  could  not  have  safely  entered  and  dis- 
charged her  cargo  at  Leghorn.  She  had  not  ^t^ibmitted  to 
be  searched,"  within  any  just  and  equitable  construction  of 
the  Milan  decree ;  for  the  object  in  boarding  her,  by  the 
BrUish  cruiser,  appears  in  this  case,  as  it  did  in  the  case  of 
the  Amiable  Mutilda,  (Craig  v.  The  United  Insurance 
Company^  to  have  been  only  to  warn  the  vessel  not  to  enter 
any  port  m  France^  or  of  her  allies.  The  British  cruisers 
were  directed  by  the  orders  in  council  of  the  1 1th  November, 
1807,  to  give  such  warning.  If  the  belligerent  right  of 
search  had  been  exercised  in  this  case,  the  fact  would  un- 
doubtedly have  appeared  in  a  more  explicit  and  decided  man- 
ner. The  warning  or  notice  according  to  the  endorsement 
on  the  register,  is  the  only  evidence  we  have  of  the  object  of 
the  visit,  and  that  object  the  British  vessels  of  war  were  at 
that  time  bound  to  pursue,  in  all  cases,  though  nO  search  might 
have  been  intended  or  required.  If  being  boarded  and 
warned  brought  the  ship  within  the  Milan  decree,  it  might 
with  equal  propriety  have  been  deemed  so,  if  the  ship  had 
only  been  hailed  at  a  distance,  and  interrogated  and  warned 
not  to  proceed.  *The  calling  for  the  papers  appears  to  have 
been  only  for  the  purpose  of  making  the  endorsement,  so  as 
to  leave  fixed  and  conclusive  proof  of  the  fact  of  notice.  No 
other  motive  appears,  or  is  left  to  be  inferred.  The  captain 
states  no  fact  of  any  interrogation  or  inquiry  in  relation  to 
search,  nor  what  papers  in  particular  were  produced.  The 
words  of  the  Milan  decree,  in  order  to  check  its  severity  as 
much  as  possible,  are  to  be  taken  in  the  strictest  sense,  as 
referring  to  an  actual  and  perfect  exercise  of  the  right  of 
search  into  the  character  and  quality  of  the  neutral  vessel,  and 
her  cargo ;  and  we  are  to  presume  that  all  maritime  tribunals 
would  have  given  them  that  construction.  The  plaintiffs, 
then,  had  no  right  to  break  up  the  voyage,  and  throw  the  loss 
of  it  upon  the  insurers,  if  the  peril  of  loss  at  Leghorn  rested 
(as  most  dearly  it  did)  in  mere  apprehension  and  uncertainty. 

Nor  can  the  vessel  be  considered  as  under  the  "  restraint 
of  princes,"  while  at  Gibraltar.  She  was  at  liberty  to  depart 
when  she  pleased.  No  clearance  was  requisite.  The  captain 
was  only  threatened  with  danger  of  capture  from  British 
cruisers,  if  he  proceeded  to  any  other  than  a  British  port. 
This  was  a  mere  threat,  without  any  legal  authority  to  support 
It.  There  was  nothing  to  hinder  the  ship  from  returning  to 
America. 

There  was  no  present  or  existing  restraint.  The  captain 
was  only  menaced  with  danger  in  transitu.     The  voyage  to 
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ALBANY,  Leghorn  was,  therefore,  volunterily  aband<Mied  at  GibraUa$i 
Aogust,^^L  j^nd  the  voyage  to  England  voluntarily  undertaken,  fkwn  met^. 
{»udent)al  consideration^,  with  which  the  insurer  hied  no  oci^ 
cern.  When  the  voyage  to  Leghorn  was  broken  «p,  without^ 
any  justifohle  cause  of  abandonment,  the  defendants  were 
discharged,  and  the  sailing^  to  England  was  the'  €$omni6BCe*> 
ment  of  a  new  voyage. 

The  plaintiffs  have  not,  tberefbrei  shown  a  right  to  recover  \ 
and  it  has  become  unnecessary  to  decide  another  point  raised^ 
upon  the  argument,  which  was,  whether  the  return  of  the  ship 
f  *  287  ]  fr<>itt  the  9kdiiemjmean  to  ^iSibraltar  was,  or  was  not,  a  jtis- 
tifiabie  deviation  under  the  circumstances  'in  wtrich  the  ship 
was  placed.  It  was,  at  least,  a  very  extraordinary  cause  of 
deviation,  and  It  would  be  difficult  to  •maintaiD  that  the  cause 
assigned  for  it  was  sufficient.  I  am,  therefore,  of  opinion, 
that  the  defendants  are  entitled  to  judgment.         . 

KENiP,  Ch.  J.  Th^mpsoRt,  J.  Spencer,  J:  and*  Yatbs.  J 
were  also  of  the  same  opinion. 

Judgment  for  the  def^idaBls. 


CtEMEinp  against  Grossd^ajv. 


WhcM  a  writ  IN  error,  from  the  Court  of  Common  Pleas  of  GeneBsH 
hroiigh7*  on  a  county.  A  judgment  was  obtained  by  Cro5^m«n,  the  deffend- 
judgmcnt  in  a  aut  in  error,  against  Clement,  in  the  court  below,  in  June, 
S''^a!!d'^  1808,  on  which  a  writ  of  error  was  brought,  and  a  judgment 
aiioriey  is  em-  of  reversal  by  default,  for  not  joining  in  error,  was  obtained 
tl±n^  t  in  this  court,  in  August  term,  1810. 

error,  in  this  A  motiou  was  now  made,  in  behalf  of  the  defendant  iii  error, 
vi'cc  V^he*M-  *^  set  aside  thejudgment  of  reversal,  which  was  submitted  to 
«ignment  of  or-  the  court,  ou  affidavits.  ^  •  , 

of' mi'e'lo'jiin  The  attorney  of  the  defendant  in  error  swore,  th^t  he  was 
in  error,  must  attorney  fbr  the  plaintiff  in  the  court  below,  and  prose^^uted 

be    served     on  ■  i 

him  personally,  eiiberby  deliverin|f  the  same  tobim,  or  leaving  them  at  his  dwellftio^  hoiise,  or  in  .such 
other  mode,  as  the  court  might  specially  direct,  under  the  circumstances  of  (he  case,  [a) 
A  service  of  the  notice,  by  affixing  it  up  iirlbe  eleri(*s  office,  is  not  tofficiefat.  < 

'I'hough  a  partj^  lia«d  not  a  regular  notice  in  writing  of  a  writ  of  error  bcin^  brought,  or  of  a  judgment 
of  reversal ;  yet  if  he  was  informed  and  sufficiently  apprised  of  the  pendency  of  the  writ  of  error,  t* 
have  pleaded  in  time,  and  of  the  judgment  of  reversal,  by  default,  in  season  to- have  moved  tbe'«0Qrt| 
at  a  former  term,  to  sei  it  aside,  it  is  a  laches^  and  the  judgment  will  not  be  set  aside,  after  a  term  has  so 
intervened. 

(a)  Where  no  attorney  is  employed  by  defendant  in  error  on  a  eertiortni^  the  assignment  of 
erfors  need  not  be  served  at  the  pafty :  it  is  soi&cient  to  serve  a  notice  to  join  in  cviec 
y§m€y  V.  Baudict,  infrct  360. 
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.he  s^it  fdr  him  to  judgment;  that  he  is^not  an  attorney  of  this 
coart ;  and  never  received  any  notice  of  the  writ  of  error  be- 
iag  brought,  nor  any  notice  of  a  role  to  join  in  error.  The 
d^ndafit  in  error  also  swwe,  that  he  never  received  any  no- 
tiee  ef  a  writ  of  error  brought  *on  the  said  judgment,  nor  any 
notice  of  a  rate  to  join  in  error  in  this  cause  ;  that  he  had 
lately  been  informed  of  the  judgment  of  reversal  obtained  in 
this  court,  but  not  in  time  to  mfake  an  apiHication  to  set  it 
aside  before  the  present  term. 

The  plaintiff  in  error  made  affidavit,  that  he  informed  the 
defendant  in  error,  several  days  before  the  last  November  term, 
that  the  judgment  had  been  reversed  ;  and  the  defendant  in 
error  had  notice,  more  than  a  year  before,  that  a  writ  of  error 
had  been  brought  in  the  cause.  That  no  attorney  having 
been  employed  by  the  defendant  in  error  in  this  court,  the 
copy  of  the  Assignment  of  errors,  and  notice  of  rule  to  join  in 
error,  were  served,  by  fixing  them  up,  in  a  conspicuous  place, 
in  the  office  of  the  clerk  of  this  court,  at  UHca.  That  there 
being  no  joinder  in  error,  a  default  was  entered,  and  after- 
wards, the  rule  for  judgment  of  reversal  was  entered  the  15th 
of  August,  1810  ;  that  the  writ  of  error  was  sued  out  in  No- 
veniber,  1809,  and  the  attorney  of  the  defendant  in  error,  in 
the  court  below,  had  notice  that  such  writ  of  error  was  brought, 
and  endeavored  to  dissuade  the  plaintiff  in  error  from  prose- 
cuting it,  -* 

Per  Curiam.  As  no  attorney  was  employed  on  the  part 
of  the  defendant,  the  rule  to  join  in  error  ought  to  have  been 
personally  served  on  the  defendant,  either  by  delivery  to  him, 
or  by  leaving  it  at  his  dwelling-house,  or  by  some  other  mode 
of  service  which  the  court  might  specially  direct,  under  the 
circumstances  of  the  case.  This  was  the  practice  adopted  in 
Hardenbergh  v.  TJiompsorhy  (1  Johns,  ttep,  61.)  which  was 
on  a  certiorari^  and  the  reason  of  it  applies  equally  to  this 
case,  as  the  party  ought  not  to  lose  a  right  acquired  by  his 
judgment  below,  until  he  has  had  a  re'asonable  opportunity  to 
be  heard.  But  the  principal  point  here  is,  whether  the  defend^ 
ant  is  not  too  late  in  his  application,  and  whether  he  *has 
not  waived  his  right  by  his  laches.  He  says  he  did  not  hear 
of  the  reversal  in  time  to  make  application  before  last  term, 
and  that  he  never  received  any  notice  of  error  being  brought ; 
and  hi^  attorney  below  says  the  same  thing.  These  affidavits 
are  rather  loose  and  equivocal.  What  the  defendant  and  his 
attorney  mean  by  notice  in  this  case,  is  not  certain.  If  they 
mean  a  direct  regular  notice  in  writing,  that  may  not  have 
been  given,  and  yet  they  may  have  been  sufficiently  apprized 
in  season  of  the  pendency  of  the  writ  of  error  to  have  enabled 
the  defendant  to  have  pleaded,  and  such,  it  is  very  probable, 
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was  the  fact ;  for  the  plaintifT  swears,  that  the  attorney  below 
had  notice  Irom  him,  as  early  as  November ^  1809,  of  the  writ 
of  error  brought,  and  that  the  defendant  had  notice  as  early 
as  March,  1810.  The  plaintiff  also  swears,  that  before  the 
last  November  term,  he  gave  the  defendant  notice  of  the  re- 
versal of  the  judgment,  and  had  a  particular  conversation  with 
him  upon  the  subject ;  and  a  third  person  also  swears,  that  in 
November  last  the  defendant  admitted  to  him  his  knowledge 
"  ^  the  reversal  of  the  judgment. 

T:re  was  then  a  laches,  in  not  making  application  at  the 
lasi*  JL  ibruary  term,  and  it  is  one  to  which  the  defendant 
ought  to  be  held. 

Motion  denied. 


Yates  against  Lansing  and  others. 


In  a  joint  ac- 
iKon  of  trespass 
against  three 
defendants,  one 

[*290] 

of  them  suffered 
judgment  to 
pass  by  defauli, 
and  it  was  held 
that  the  other 
defendants 
could  not  ob- 
tain a  judgment 
as  in  case  of 
nonsuit,  for  not 
proceeding  to 
trial  'j  as  the 
plaintiff,  in  such 
case,  cannot  be 
I  «kU8uited.  (a) 


THIS  was  a  joint  action  of  trespass  against  three  defend- 
ants. A  judgment  by  default,  for  want  of  a  plea,  was 
obtained  in  August,  1810,  against  one  of  the  defendants. 
*(S.  Southwick^    The  other  two  defendants  pleaded. 

A  motion  was  now  made  by  Lansing,  one  of  the  other  de* 
fendants,  for  judgment  as  in  case  of  nonsuit,  for  not  bringing 
the  cause  to  trial. 

It  appeared  that  in  August  term  last,  the  venue  had  been 
changed  from  New-  York  to  Albany ;  but  that  the  declaration 
filed  in  the  cause  was  not  altered  or  amended  accordingly, 
nor  was  any  new  declaration  required  or  served. 

Per  Curiam,  As  this  was  a  joint  action  of  trespass  against 
three  defendants,  and  one  suffered  judgment  by  de&ult,  the 
other  defendants  cannot  obtain  judgment,  as  in  cases  of  non- 
suit, for  the  plaintiff  cannot  be  nonsuited  in  such  a  case.  He 
cannot  be  out  of  court  as  to  the  defendant  who  suffered  judg- 
ment by  default.  The  authorities  to  this  point  are,  WeUer  v. 
Goyton  and  Walker,  (1  Burr,  358,)  and  Harris  v.  Butterley, 
^c»  {Cowp,  483.)  It  becomes,  therefore,  unnecessary  to 
examine  whether  the  defendants  are  prevented,  by  the  cir- 
cumstances attending  the  change  of  the  venule,  from  making 
the  motion  at  present.  Motion  denied. 

(a)  One  of  several  defendants,  thoogh  they  have  severed  in  their  pleas,  cannot  move  for 
judgment  as  in  case  of  nonsuit.  Jackson  v.  fTakeman,  1  Cotoen,  177.  Banerq/t  v.  Wilson,  2 
Coroeitf  495.  And  where  all  the  defendants  join  in  the  motion,  if  it  appear  that  either  has  no 
rii;ht  to  move,  as  if  judgment  lie  against  him  by  default,  the  motiot  will  be  denied  m  toal) 
Bancroft  v,  fVUson,  iibi  supra, 
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The  People  against  Ruggles.  Roo«ies* 

THE  defendant  was  indicted  at  the  General  Sessions  of  Blasphemy 9. 
the  Peace,  held  at  Kingsbury,  in  the  county  of  Washington^  £i,"'iontumeu' 
in  December,  1810,  for  that  he  did,  on  the  2d  *day  of  »Sep-  r*29l1 
tember,  1810,  at  SdUm,  fyc.  wickedly,  maliciously,  and  ous  reproaches, 
blasphemously,  utter,  and  with  a  loud  voice  publish,  in*the  ^^^uie^'^'^'^Sf 
presence  and  hearing  of  divers  good  and  christian  people,  Christ  or  the 
&c.  of  and  concerning  the  christian  religion,  and  of^and  holy  scHptures, 
concerning  Jesus  Christ,  the  false,  scandalous,  malicious,  punishable  at 
wicked  and  blasphemous  words  following,  to  wit,  "  Jesus  ^  commtm 
Christ  was  a  bastard,  and  his  mother  must  be  a  whore,"  in  terecTb^  words 
contempt  of  the  christian  rehgion,  and  the  laws  of  this  state,  o'  writings. (a) 
to  the  evil  and  pernicious  example  of  all  others,  &c.  The  ^iekldfy'^aiKl 
indictment  was  removed  into  the  Court  of  Oyer  and  Terminer  maliciously  ut- 
and  gaol  delivery,  held  on  the  11th  June,  1811,  in  Washing-  [I'^^l^^^^Jf;^ 
ton  county,  before  Mr.  Justice  Spencer,  and  the  judges  of  « jesus  Chnst 
the  Common  Pleas,  when  the  defendant  was  tried  and  found  ^^  his'^SIiiber 
guilty,  and  was  sentenced  by  the  court  to  be  imprisoned  for  must  bo  a 
three  months,  and  to  pay  a  fine  of  500  dollars.  ^^^^^"  ^^l 

The  record  of  the  proceedings  and  con  victim,  &c.  having  public  offence, 
been  removed  to  this  court,  and  punishable 

'  by  the  common 

law     of      thi# 

Wendell,  for  the  prisoner,  now  contended,  that  the  offence  •^^«- 
charged*  in  the  indictment  was  not  punishable  by  the  law  of 
this  state,  though,  he  admitted,  it  was  punishable  by  the  com- 
mon law  of  England,  where  Christianity  makes  part  of  the 
law  of  the  land,  on  account  of  its  connection  with  the  esta- 
blished church.  In  England,  apostacy,  heresy,  reviling  the 
ordinances  of  the  estabUshed  church,  and  nonconformity,  are 
made  punishable  by  statute.  But  from  the  preamble,  and  the 
provisions  of  the  constitution  of  this  state,  and  the  silence  of 
tlie  legislature,  it  was  to  be  inferred  that  Christianity  did  not 
make  a  part  of  the  common  law  of  this  state.  There  are  no 
statutes  concerning  religion,  except  those  relative  to  the  Sab- 
bath, and  to  suppress  immorality.  The  constitution  allows  a 
free  toleration  to  all  religions  and  all  kinds  of  worship.  The 
exception  as  to  licentiousness,  refers  to  conduct,  not  opinions 
Judaism  and  Mahonnetanism  may  be  preached  here,  without 
any  legal  animadversion.  *For  aught  that  appears,  the  [*292 
prisoner  may  have  been  a  Jew,  a  Mahometan,  or  a  Sodnian ; 
and  if  so,  he  had  a  right,  by  the  constitution,  to  declare  his 
opinions. 

The  offence  charged  in  the  indictment,  attacks  only  the 

(a)  Vide  Ufdegraph  r.  TIU  Cammonwtalthj  11  Serg.  t  RawU,  394. 
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divinity  of  Christ.  It  is  not  an  offence  against  religion  iu 
general ;  nor  does  it  affect  moral  evidence,  or  destroy  confi- 
dence in  human  testimony. 

Gold,  contra,  observed,  that  the  common  law  of  England, 
as  it  stood  in  1776,  was  adopted  by  the  constitution,  and 
made  part  of  the  law  of  the  state.  That  blasphemy,  or  the 
contumelious  reproaches  of  our  Saviour,  were  punishabje  by_ 
the  common  law  of  England,  was  not  on  account  of  there, 
being  an  established  church,  but  it  was  a  principle  coeval 
wittv  the  English  law,  and  had  stood  unshaken  amidst  all  the 
revolutions  and  changes  in  church  and  state. 

Blasphemy  is  defined,  by  Blackstonc,  (4  BL  Com.  59,)  to 
be  the  denying  the  being  or  providence  of  Goj> ;  Ci>ntumeliou& 
reproaches  of  Christ  ;  profune  scofling  at  the  Holy  Scripture,, 
or  exposing  it  to  contempt  and  ridicule.  In  the  case  of  The 
King  V.  Wiydston,  (i^tr.  834.  See  W.  Black,  Rep,  398.  1. 
Vent.  293.  3  Keb.  607,  621,)  the  Court  of  K  B.  declared, . 
that  they  would  not  suffer  it  to  be  debated,  whether  to  write 
against  Christianity  in  general,  was  not  an  offence  punishable 
in  the  temporal  courts,  at  common  law.  While  the  consti- 
tution of  die  state  has  saved  the  rights  of  conscience,  and 
allowed  a  free  and  fair  discussion  of  all  points  of  controversy 
among  religious  sects,  it  has  left  the  principle  engrafted  on  the 
body  of  our  common  law,  that  Christianity  is  part  of  the  laws 
of  the  state,  untouched  and  unimpaired. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  Court.  The 
offence  charged  is,  that  the  defendant  below  did  "  wickedly, 
maliciously,  and  blasphemously  utter,  in  the  presence  and 
hearing  of  divers  good  and  christian  people,  these  false, 
feigned,  scandalous,  malicious,  wicked  and  blasphemous  words,, 
to  wit,  "  Jesus  Christ  was  a  bastard,  *and  his  mother  must  be 
a  whore ;"  and  the  single  question  is,  whether  this  be  a  public 
offence  by  the  law  of  the  land.  After  conviction,  we  must 
intend  that  these  words  were  uttered  in  a  wanton  manner, 
and,  as  they  evidently  import,  with  a  wi<;Jced  and  malicious 
disposition,  and  not  in  a  serious  discussion  upon  any  contro- 
verted point  in  religion.  The  language  was  blasphemous  not 
only  in  a  popular,  but  in.  a  legal  sense  ;  for  blasphemy,  accord- 
ing to  the  most  precise  definitions,  consists  in  maliciously 
reviKng  God,  or  religion,  and  this  was  reviling  Christianity 
through  its  author.  (Emlyn^s  Preface  to  the  State  TtHals, 
p.  8.  See,  also,  WhitlocVs  Speech,  State.  Trials,  vol.  2, 
273.)  The  jury  have  passed  upon  the  intent  or  quo  animoy 
and  if  those  words  spoken,  in  any  case,  will  amount  to  a 
misdemeanor,  the  indictment  is  good. 

Such  words,  uttered  with  such  a  disposition,  were  an  of- 
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fence  at  common  law.  In  TayUi-^s  case,  (1  Vent.  298.  3  Albany, 
Keh:  60T.  T}rema%ne'9  Fleas  of  the  Crown,  226.  S.  C.)  the  ^"^^  ^^^^• 
defendant  was  convicted  upon  information  of  speaking  similar  t^^Tp^m!* 
words,  and  the  court  of  K.  B.  said,  that  Christianity  was  par- 
cel of  the  law,  and  to  cast  contumelious  reproaches  upon  it, 
tended  to  weaken  the  foundation  of  moral  obligation,  and  the 
efficacy  of  oaths.  And  in  the  case  of  Rex  v.  WooUton^  {Str, 
834.  FUzg.  64.)  on  a  like  conviction,  the  court  said  they 
Tyould  not  suffer  it  to  be  debated  whether  defaming  Chris- 
tianity in  general  was  not  an  offence  at  common  law,  for  that 
whatever  strikes  at  the  root  of  Christianity,  tends  manifestly 
to  the  dissolution  of  civil  government.  But  the  court  were 
careful  to  say,  that  they  did  not  intend  to  include  disputes 
between  learned  men  upon  particular  controverted  points. 
The  same  doctrine  was  laid  down  in  the  late  ease  of  Th» 
King  t.  Williams,  for  the  publication  of  Paine" s  '^  Age  qf 
Heason,^'  which  was  tried  before  Lord  Kenyon,  in  July,  1797. 
Hie  authorities  show  that  blasphemy  against  God,  and  contu- 
melious reproaches  and  profane  ridicule  of  Christ  or  the  Holy 
Scriptures,  (which  are  equally  treated  *as  blasphemy,)  are 
offences  punishable  at  common  law,  whether  uttered  by  words 
or  writings.  (Taylor^ sense,  1  Vent,  293.  4  Blacks,  Com.  59. 
1  Hawk.  b.  1.  c.  5.  1  East's  F,  C.  3.  Tre^naine's  Entries, 
225.  Rex\,  Doyley.)  The  consequences  may  be  less  ex*- 
tensively  pernicious  in  the  one  case  than  in  the  other,  but  in 
both  instances,  the  reviling  is  still  an  offeij<je,  because  it  tends 
to  corrupt  the  morals  of  the  people,  and  to  destroy  good 
order.  Such  offences  have  always  been  considered  inde- 
pendent of  any  religious  establishment  or  the  rights  of  the 
church.  They  are  treated  as  affecting  the  essential  interests 
of  civil  society. 

And  why  should  not  the  language  contained  in  the  indict- 
ment be  still  an  offence  with  us  ?  There  is  nothing  in  our 
manners  or  institutions  which  has  prevented  the  application 
or  the  necessity  of  this  part  of  the  common  law.  We  stand 
equally  in  need,  now  as  formerly,  of  all  that  moral  discifdinei 
and  of  those  principles  of  virtue,  which  help  .to  bind  society 
together.  The  people  of  this  state,  in  common  with  the 
people  of  this  country,  profess  the  general  doctrines  of  Chris- 
tianity, as  the  rule  of  their  fiiith  and  practice ;  and  to  scan- 
dalize the  author  of  these  doctrines  is  not  only,  in  a  religious 
point  of  view,  extremely  impious,  but,  even  in  respect  to  the 
obligations  due  to  society,  is  a  gross  violation  of  decency  and 
good  order.  Nothing  could  be  more  offensivie  to  the  virtuous 
part  of  the  community,  or  more  injurious  to  the  tender  morals 
of  the  young,  than  to  declare  such  profanity  lawful.  It  would 
go  to  confound  all  distinction  between  things  sacred  and  pro- 
fane ;  for,  to  use  the  words  of  one  of  the  greatest  oracles  of 
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human  wisdom,  "profane  scoffing  doth  by  little  and  little 
deface  the  reverence  for  religion ;"  and  who  adds,  in  another 
place,  "  two  principal  causes  have  I  ever  known  of  atheism — 
curious  controversies  and  profane  scoffing."  (Lord  BacofCs 
WorkSy\o\.  2,  291.  503.)  Things  which  corrupt  moral  senti- 
ment, as  obscene  actions,  prints  and  writings,  and  even  gross 
instances  *of  seduction,  have,  upon  the  same  principle,  been 
held  indictable  ;  and  shall  we  form  an  exception  in  these  par- 
ticulars to'  the  rest  of  the  civilized  world  ?  No  government 
among  any  of  the  polished  nations  of  antiquity,  and  none  of 
the  institutions  of  modern  Europe,  (a  single  and  monitory 
>case  excepted,)  ever  hazarded  such  a  bold  experiment  upon 
the  solidity  of  the  public  morals,  as  to  permit  with  impunity, 
and  under  the  sanction  of  their  tribunals,  the  general  religion 
of  the  community  to  be  openly  insulted  and  defamed.  The 
very  idea  of  jurisprudence  with  the  ancient  lawgivers  and 
philosophers,  embraced  the  religion  of  the  country.  Juris- 
prudentia  est  divinarum  atque  humanarum  rerum  notitia. 
(Dig,  b.  1.  10.  2.     Cic,  De  Legibus,  b.  2.  passim,) 

The  free,  equal,  and  undisturbed,  enjoyment  of  religious 
opinion,  whatever  it  may  be,  and  free  and  decent  discussions 
on  any  religious  subject,  is  granted  and  secured  ;  but  to  revile, 
with  malicious  and  blasphemous  contempt,  the  religion  pro- 
fessed by  almost  the  whole  community,  is  an  abuse  of  that 
right.  Nor  are  we  bound,  by  any  expressions  in  the  consti- 
tution, as  some  have  strangely  supposed,  either  not  to  punish 
at  all,  or  to  punish  indiscriminately  the  like  attacks  upon  the 
religion  of  Mahomet  or  of  the  grand  Lama ;  and  for  this 
plain  reason,  that  the  case  assumes  that  we  are  a  christian 
people,  and  the  morality  of  the  country  is  deeply  ingrafted 
upon  Christianity,  and  not  Upon  the  doctrines  or  worship  of 
those  impostors.  Besides,  the  offence  is  crimen  mdlitia,  and 
the  imputation  of  malice  could  not  be  inferred  "from  any 
invectives  upon  superstitions  equally  false  and  unknown.  We 
are  not  to  be  restrained  from  animadversion  upon  offences 
against  public  decency,  like  those  committed  by  Sir  Charles 
Sedley,  (1  Sid.  168,)  or  by  one  Rollo,  {Sayer,  158,)  merely 
because  there  may  be  savage  tribes,  and  perhaps  semi- 
barbarous  nations,  whose  sense  of  shame  would  not  be  affected 
by  what  we  should  consider  *the  most  audacious  outrages 
upon  decorum.  It  is  sufficient  that  the  common  law  checks 
upon  words  aild  actions,  dangerous  to  the  public  welfare, 
apply  to  our  case,  and  are  suited  to  the  condition  of  this  and 
every  other  people  whose  manners  are  refined,  and  whose 
niorals  have  been  elevated  and  inspired  with  a  more  enlarged 
benevolence,  by  means  of  the  christian  religion. 

Though  the  constitution  has  discarded  religious  establish- 
ments, it  does  not  forbid  judicial  cognisance  of  those  offences 
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B^nst  religion  and  morality  which  have  no  reference  to  any 
»uch  establishment,  or  to  any  particular  form  of  government, 
but  are  punishable  because  they  strike  at  the  root  of  moral 
obligation,  and  weaken  the  security  of  the  social  ties.  The 
object  of  the  38th  article  of  the  constitution,  was,  to  "guard 
against  spiritual  oppression  and  intolerance,"  by  declaring 
that  "  the  free  exercise  and  enjoyment  of  religious  profession 
and  worship,  without  discrimination  or  preference,  should  for 
c;ver  thereafter  be  allowed  within  this  state,  to  all  mankind." 
This  declaration,  (noble  and  magnanimous  as  it  is,  when  duly 
understood,)  never  meant  to  withdraw  religion  in  general,  and 
with  it  the  best  sanctions  of  moral  and  social  obligation  from 
all  consideration  and  notice  of  the  law.  It  will  be  fully  satis- 
fied by  a  free  and  universal  toleration,  without  any  of  the 
tests,  disabilities,  or  discriminations,  incident  to  a  religious 
cistablishment.  To  construe  it  as  breaking  down  the  common 
law  barriers  ^inst  licentious,  wanton,  and  impious  attacks 
upon  Christianity  itself,  would  be  an  enormous  perversion  of 
its  meaning.  The  provUo  guards  the  article  from  such  dan- 
gerous latitude  of  construction,  when  it  declares,  that  "  the 
liberty  of  conscience  hereby  granted,  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or  justify  practices 
inconsistent  with  the  peace  and  safety  of  this  state."  The 
preamble  and  this  promso  are  a  species  of  commentary  upon 
the  meaning  of  the  article,  and  they  sufficiently  show  that  the 
framers  of  the  constitution  intended  only  *to  banish  test 
ojiths,  disabilities  and  the  burdens,  and  sometimes  the  oppres- 
sions, of  church  establishments ;  and  to  secure  to  the  people 
of  this  state,  freedom  from  coercion,  and  an  equality  of  right, 
on  the  subject  of  religion.  This  was  no  doubt  the  consum- 
mation of  their  wishes.  It  was  all  that  reasonable  minds 
could  require,  and  it  had -long  been  a  favorite  object,  on  both 
sides  of  the  Atlantic,  with  some  of  the  most  enlightened 
friends  to  the  rights  of  mankind,  whose  indignation  had  been 
roused  by  infringements  of  the  liberty  of  conscience,  and 
whose  zeal  was  inflamed  in  the  pursuit  of  its  enjoyment.  That 
this  was  the  meaning  of  the  constitution  is  further  confirmed 
by  a  paragraph  in  a  preceding  article,  which  specially  provides 
that  "  such  parts  of  the  common  law  as  might  be  construed 
to  establish  or  maintain  any  particular  denomination  of  chris- 
tians, or  their  ministers,"  were  thereby  abrogated. 

The  legislative  exposition  of  the  constitution  is  confomable 
to  this  view  of  it.  Christianity,  in  its  enlarged  sense,  as  a 
religion  revealed  and  taught  in  the  Bible,  is  not  unknown  to 
our  law.  The  statute  for  preventing  immorality  {Laws, 
vol.  1.  224.  J?.  S.  675,  s.  69,  et  seq^  consecrates  the  first 
day  of  the  week,  as  holy  time,  and  considers  the  violation  of 
it  as  immoral.     This  was  only  the  continuation,  in  substance, 
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of  a  law  of  the  colony  wbich  declared,  that  the  proiaDatioii 
of  the  Lord's  day  was  "the  great  scmdal  of  the  chri^tiaii 
faith."  The  act  concerning  oathSy  {Law9y  vol.  1.  p.  405. 
[Sit.  iS. 407,  8.  62,]) recognises  the  common  Jajw  j»ode  of 
administering  an  oath,  ^^  by  laying  the  hand  on  and  kiswiBg 
the  gospels.^'  Sorely,  tfacfn,  we  are  bomid  to  conclude,  that 
wicked  and  malicious  words,  writings  and  actions  which  go 
to  vilify  those  gospels,  continue,  as  at  eoasraoa  law,  to  be  an 
offence  against  the  public  peace  and  safety.  They  are  ineon- 
sistent  with  the  reverence  due  to  the  administratioa  of  an 
oath,  and  among  their  other  evil  conse<;uenoesy  *they  tend  to 
lessen,  in  the  public  mind,  its  religious  sancttoQ« 

The  court  are  accordingly  of  opinion  that  the  judgment 
below  must  be  affirmed. 

Judgment  affim^d. 


Brae^t  against  Walton  and  Vawhorke. 

cWd^'af(S"o7  THIS  was  an  action  on  the  case,  brought  against  the  de- 
land  of  B.  the  feodahts,  attorneys  of  this  court,  for  using  the  name  of  the 
!io®  ^^^.I^'f^i*  plaintiff,  without  his  consent,  as  one  of  the  lesBOtrs,  in^  four 

was     doubtful,  ^      ,  i»«  n  i/*ii*ii«-  »i  •  i-i 

released  and  actious  of  ejectmeut,  for  a  lot  of  fcimi  m  MarceUuSy  m  wnich 
n't^r\??^^„uJ  the  plaintiff  had  no  interest,  and  in  which  actions,  and  the 

13.  Jill  his  right  *,.  ,  .  -  i-./«»  -t  i-i« 

and  title  to  the  proceedmgs  therem,  the  plamtiff  was,  without  h\%  authority, 
re  uesi^of  it  ^^^®  liable   for  the  payment  of  a  large  sum  of  meoey  for 

consented   that  COStS,  &C.    ' 

t^in^meofT  ^^^  ^"^®  ^^^  ^^^^  ^^  ^^®  Otsego  circuit,  in  June,  1811, 
inM*a!:Uoi/'of  before  Mr*  Justice  Van  Ness. 

ciTeTThe  uT  ^^  ^^  admitted  by  the  counsel  for  the  defendants,  that  the 
but!i.  was^Sot  ejectment  suits  were  brought,  in  whicji  the  name  of  the.  plain- 
further  ^*  e*^  ^^^  ^^^  "^^^  ^^  ^^^  ^^  ^^^  lessors,  and  that  they  were  the 
pense%r  hav^e  attorneys  for  the  plaintiff,  and  that  judgments  of  noi»uitihad 
wiih\hefuite  or  ^^^^  obtained  in  the  causes,  in  consequence  of  which  the 
ioL  in  question^  present  plaintiff  had  been  obliged  to  pay  about  600  dollars, 

u''hf''hi?n°'^^  *^  ^^^^®  ^^  ^^'^'  ^^  ^^  ^**®  attachments  issued  against  him, 
r/neLssaryl"^'  for  the  uon-paymeut  of  the  costs.     (See  6  Johns.  JRq».'318. 

B.  employwi  7  JoA/W.  Bcp.  539.) 
C,  an  attorney,  *  ^ 

to  bring  actions 

of  ejectment,  and  toM  C.  that  A.  had  conseDtod  to  let  his  name  be  used,  and  C,  Accordingly  used 
the  name  01  A.  as  one  of  the  lessors.  The  plaintiff  in  the  suits  was  nonsuited,  in  consequence 
of  which  A.,  as  one  of  the  lessors,**  was  obliged  to  pAy  the  costs.  A.  brought  an  action  on  the 
case  against  C,  the  attorney,  for  using  hta  name  without  his  consent,  so  09  to  subject  hifn  <o  tho 
payment  of  jcosts,  &c.  ^  it  was  held  that  the  authority  given  by  A.  to  B.  being  conditional  and  limited 
C.  followed'  the  directions  of  B.  at  his  peril,  and  had  no  rignt  to  use  the  name  o(  A,  soras  to  subjcci 
him  to  any  costs  or  expenses  3  and  that  A.  wtis  entitled  to  recover  of  C.  the  ftsnooat  of  the^  costM  whicb 
he  had  been  compellea  to  pay.  (a) 

la)  See  the  cases  relating  to  the  powers  and  liabilities  of  general  and  special  agents  In  Oib- 
M»  V.  Cols^  7  Joknt,  Rep,  390,  note  (a). 
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The  plaintifT  pfovcd^  that  be  and  Eli  ParsanSi  another  of     ai^banv, 
the  lessor*^,  had,  before  the  commencement  of  the  suits  in  ^^u^^st^jis^ 
ejecfment,  to  wit,t)n  the  5th  February,  1807,  quit-claimed       Bradt 
and  conveyed  to  John  LeppeTy  the  other  lessor,  all  their  in-  ^*- 

terest  in  the  land  in  question ;  and  J.  fVilUamSy  *a  witness,  j.  ^  I*^q  , 
testified  that  in  h  conversation  between  Bradt,  Lepper  and  i  *  ^  I 
Parsed^,  refotive  to^  the  lot,  Bradt  said  that  hf3  would  not  be 
at  any  fiirther  cost  or  expense  about  the  lot ;  and  they  finally 
agreed  that  Breidt  and  Par^ona  should  release  all  their  right 
to  Ispper,  so  that  he  might  tafce  what  steps  he  pleased  to 
recdver  the  land,  and  the  conveyances  were  afterwards  exe- 
cuted to  Leppt^R^ 

Lepper  and   Parsons,  being   previously   released   by  the  -. 

plaintiff,  were  admitted  as  witnesses  and  testified,  that  nradt 
and  Par^onis  purchased  the  lot  in  question  of  Lepper,  but  it 
was  agreed,  that  they  were  not  to  pay  for  it,  unless  they  were 
successful  in  recovering  it  After  much  trouble  and  expense 
in  endeavoring  to  obtain  the  lojt,  before  the  Onondaga  com- 
missioners, Lepper  requested  Parsons  to  prosecute  a  suit  at 
law  for  the  lot,  and  they  called  on  Bradt  the  5th  February y 
1807,  wheo)  WiUiams,  the  othw  witness,  was  present.  Bradt 
refused  to  furnish  any  more  money,  or  to  be  at  any  further 
trouble  or  expense  about  the  land ;  smd  it  was  agreed,  that 
Pursons  and  Bradt  should  release  to  Lepper,  who  might 
proceed  to  recover  the  land,  in  such  manner  as  he  chose ; 
and  the  deed  of  release  was  accordingly  executed-  Parsons 
afterwards  suggested,  that  in  prosecuting  a  suit  for  the  reco- 
very of  the  land,  it  miffht  be  necessary  to  use  the  names  of 
Parsons  and  Bradt  as  lessors,  and  they  consented  that  Lep-^ 
per  might  use  their  names,  if  his  counsel  should  think  it 
necessary ;  but  Bra4t,  at  the  same  time,  refused  to  be  at  any 
further  expense,  or  to  have  any  concern  with  the  suits,  further 
than  the  tiise  of  his  name.  A  few  days  afterwards,  Lepper 
and  Parsons  went  to  the  defendants,  and  requested  them  to 
bring  suits  to  recover  the  lot  in  question  ;  and  after  being 
informed  by  Parsons^  that  Bradt  had  consented  that  his 
name  might  be  used,  the  defendants  commenced  the  actions 
of  ejectment,  and  made  use  of  the  name  of  Bradt,  as  one 
of  the  lessors.  It  appeared  that  Parsons  agreed  *with  Lep-  [  *  300  | 
per  to  cairy  on  the  suiti,  at  his  own  expense,  in  consideration, 
that  in  case  of  a  recovery,  he  should  have  half  of  the  lot. 

It  appeared  also,  that  when  Parsons  and  Bradt  executed 
the  release  to  Lepper,  he  gave  them  a  writing,  engaging  to 
pay  them  50  dollars,  in  case  he  recovered  the  land;  and 
which  was  intended  to  recompense  them,  in  part,  for  the  ex- 
penses they  had  iiicurred  in  attempting  to  obtain  the  lot  before 
the  commissioners.  This  agreement  which  was  held  by  Par- 
sons, was  given  up  to  Lepper,  at  the  time  of  the  agreement 
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August,  1811.  ^j^gg  it  was  recovered. 

^"""^^^[^^^^      The  judge  charged  the  jury,  that  if  they  believed  the  plain- 
V.  tiff  had  authorised  the  defendants  to  make  use  of  his  name 

Waltok.  j^  jj^^  g^jjg  ^£  ejectment,  they  ought  to  find  a  verdict  for  the 
defendants,  and  he  expressed  his  opinion  that  the  plaintiff 
had  given  such  authority  ;  but  if  they  believed  that  the  defend- 
ants were  not  authorised  by  the  plaintiff  to  use  his  name, 
then  the  jury  ought  to  find  for  the  plaintiff,  for  the  amount  of 
the  costs  he  had  been  obliged  to  pay.  The  jury  found  a  ver- 
dict for  the  defendants. 

A  motion  was  now  made  to  set  aside  the  verdict  and  for  a 
new  tritl. 

JV.  Williams,  for  the  plaintiff.  The  consent  or  authority 
given  by  the  plaintiff  to  Lepper  and  Parsons,  to  use  his 
name,  was  special  and  limited,  that  is,  to  use  his  name  in  such 
manner  as  not  to  subject  him  to  the  payment  of  any  costs. 
A  special  agent,  acting  under  a  written  or  verbal  authority, 
must  act  witliin  the  scope  of  his  authority ;  and  if  he  exceeds 
it,  his  acts  are  void.  (Co.  Litt.  258.  a.  note  1.  Perk.  189. 
5  Johns.  Rep.  58.  3  Term  Rep.  760.  1  Esp.  Rep.  111.  2 
Johns.  Rep.  48.     6  Johns.  Rep.  52.     7  Johns.  Rep.  390.) 

[Kent,  Ch.  J.  The  principles  as  to  agents  are  too  well 
settled  to  be  disputed.] 

If,  then,  the  defendants  have  acted  from  the  authorization 
[  •  301  ]  *of  an  agent,  who  has  exceeded  his  powers,  they  must  be  liable. 
The  defendants  might  use  the  name  of  the  plaintiff;  but  if 
they  did  so,  they  were  bound  to  protect  him  against  the  pay- 
ment of  costs.  If  made  liable  to  refiind  to  the  plaintiff  for 
the  costs  he  has  been  obliged  to  pay,  they  cannot  complain. 
It  was  their  duty  to  have  looked  to  the  authority  of  the 
agents,  and  if  they  have  been  guilty  of  fraud  or  deception, 
the  defendants  ought  to  suffer,  rather  than  the  plaintiff,  who 
is  innocent.  It  never  was  thfe  intention  of  the  parties, 
that  the  plaintiff  should  be  liable  for  any  further  costs.  The 
plaintiff  never  gave  the  defendants  any  authority  whatever. 
The  relation  of  client  and  attorney  •did  not  exist  between 
them.  The  defendants  had  the  deed  of  release  before  them, 
and  must  have  known  that  the  plaintiff  had  no  interest  in  the 
suits. 


Goldy  contra.     This  is  an  action  against  the  defendants, 
for  using  the  name  of  the  plaintiff  without  his  consent;  but  it 
is  proved,  that  he  did  consent  that  his  name  'might  be  used, 
and  that  is  sufiicient  to  defeat  the  action. 
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'There  was,  in  fact,  a  power 'from  the  plaintiff  to  Lejper  and 
Parsons  to  use  his  name ;  and  a  contract-  on  their  part  to  in- 
demnify him  against  any  cost  or  expense.  If  the  plaintiff  has 
been  damnified,  he'mast  resort  to  the  contract  of  indemnity. 
It  does  not  appear  but  that  Lepper  attd  Parsons  are  comjie- 
tent  to  indemnify  him  ;  and  if  they  are  not,  he  should  hkve 
taken  security.  It  is  enough  for  the  defendants;  that  the 
plaintiff  consented  that  his  name  might  be  used  afe  lessor. 
The  question  of  damages  or  costs,  lies  altogether  between  the 
plaintiff  and  his  agentis.  . 

Suppose  Lepper  and  Parsons  had  been  the  attorney*, 
could  they  have  been  made  liable  in  this  action?  Must  not 
the  plaintiff  have  resorted  to  the  contract  of  indemnity  ?  • 

The  defendants  stand  in  the  place  of  Lepper  and  Pafsons, 
*land  cannot  be  made  liable  in  this  suit,  if  they  are  not  respon- 
mble.  ' 

Again,  the  costs  contemplated  by  the  parties  were  the  usual 
costs  of  prosecuting  the  suits  in  ejectment ;  not  the  unforeseen 
costs  of  a  nonsuit,  or  a  verdict  for  the  defendant. 

Cady,  in  reply,  was  stopped  by  the  court. 

Van  Ness,  J.  I  ftm  satisfied  that  I  was  wrong  in  the. opin- 
ion which  I  gave  to  the  jury.  It  was  a  voluntary  and  gratu- 
itous license  on  the  part  of  the  plaintiff,  who  might  annex  to 
it  what  condition  he  thought  proper.  It  is  admitted,  that  the 
defendants  stand  in  the  place  of  Lepper  and  Parsons,  and 
could  have  no  other  or  greater  power  than  they  possessed. 
If  so,  then  they  could  not  use  the  name  of  the  plaintiff,  but 
on  the  condition  annexed  to  the  consent  given  by  him  to  Lep 
per  and  Parsons. 

Per  Curiam,  The  leave  given  by  the  plaintiff  to  use  his 
name,  as  one  of  the  lessors,  was  not  only  gratuitous,  for  he 
had  no  interest  in  the  suit,  but  it  was  specific.  It  was  granted 
upon  the  condition  that  he  should  not  be  '*  at  any  further  ex- 
pense, or  have  any  thing  to  do  with  the  suits  or  lots.*'  This 
was  evidently  the  understanding  of  the  parties,  at  the 
time  that  the  plaintiff  consented  that  Lepper  might  use  his 
name.  The  plaintiff  never  meant  to  be  liable,  in  any  event, 
to  any  costs  or  expense  that  might  thereafter  be  created,  in 
relation  to  the  lot,  or  to  any  suit  concerning  it,  and  so  Lepper 
and  Parsons  must  have  understood  him.  They  were  bound, 
in  good  faith,  and  under  their  circumscribed  authority,  to  have 
disclosed  to  the  defendants,  when  they  employed  them,  the 
special  terms  upon  which  they  were  permitted  to  use  the 
name  of  the  plaintiff.  They  did  not  do  it,  and  the  plaintiff 
has  been  eventually  subjected  to  great  loss  and  *damage. 
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The  single  question  is,  whether  he  has  his  remedy,  not  only 
against  Lefper  and  Parstma^  who  abused,  by  exceeding  their 
power,  bui  also  against  the  defendants,  who  so  used  his  name, 
under  the  directions  of  Lepper  and  Parsons.  The  defendants 
took  the  directions  of  their  employers,  at  their  peril.  They 
used  the  name  of  the  plaintiff,  at  the  peril  of  being  responsible 
to  him,  if  they^  by  that  means,  subjected  him  to  cost  and  ex- 
pense. 1(  Lepper  and  Pareone  could  not  use  his  name,  but 
under  the  conditicm  annexed,  no  person  employed  by  them 
could  do  it.  The  parties  to  this  suit  may  be  considered  as 
equally  innocent  of  any  intentional  injury,  but  the  plaintiff 
has  the  legal  right  of  action,  as  the  defendants  have  used  his 
name  contrary  to  his  instructions,  so  as  to  produce  cost  and 
-expend  to  him.  If  his  name  could  not  be  used,  without  put- 
ting him  to  cost  and  trouble,  he  meant  that  it  should  not  be 
used  at  all,  and  so  he  told  the  persons  who  employpd  the  de- 
fendants. He  had  a  right  to  annex  that  condition  to  the 
license,  even  if  it  went  to  defeat  it  altogether.  If  Parsons  and 
Lepper  are  insolvent  and  unable  to  satisfy  these  costs,  the 
defendants  ought  rather  to  pay  them  than  the  plaintiff,  for  the 
defendants  have  trusted  to  the  naked  declarations  of  their 
clients,  but  the  plaintiff  bound  them  by  a  special  authority. 

The  verdict  ought,  therefore,  to  be  set  aside,  and  a  new 
trial  awarded  with  costs,  to  abide  the  event  of  the  suit. 
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^BRiGig^s  against  Tillotsoic. 

IN  error,  on  certiorari^  from  a  justixse's  coort.  The  parties  ^. and^.  sub- 
in  Jcwwarj/,  1809,  submitted  to  the  jttdges  of  the  Court  of  "^^^^^^  ^^^^^^ 
rommon  Pleas  of  Schoharie,  a  piece  of  cloth,  for  the  bounty  own  manufac- 
of  eighty  dollars,  given  by  the  le^slature,  and,  at  the  time  of  {j^^*^/  to*^he 
the  submission,  made  to  each  other  mutual  promises,  to  wit:  judges  of  the 
Sriggs  promised,  that  if  the  cloth  presented  by  him  obtained  ^""ofcahi^'ihe 
the  bounty,  that  then  he  wonld  pay  Tillotson  the  one  half  bounty  given 
thereof,  deducting  the  charges  for  procuring  the  bounty,  on  ^  {J^giature^ 
the  condition  that  TiUot^on  was  entitled  to  present  his  cloth,  (w^^^Il  c.i86! 
it  being  fulled  and  dressed  out  of  the  county,  but  in  all  other  Jf^^^^^^g^! 
respects   manufactured   within  it;  and    Tl^llotson  made  the  mission, ^.prol 

same  promise  to  Bris^fCS,  without  any  condition.     The  pre-  ^^^^f  t|»at  if 
^         J.  J     J  Y    -^  .  J  -^     !_•        r    '       J.  ^^  c'<>*»  pre- 

mium was  adjudged  to  Bnggs,  and  on  his  refusing  to  pay  sented  by  him, 

the  moiety,  this  action  was  brought.  bount"*^     *he 

The  promise  was  fully  proved.  On  the  trial,  Briggs  relied  wTui/pay  the 
on  another  condition,  that  Tillotson  was  bound  ty  the  con-  ^oSnt  to^  b* 
tract  to  procure  the  decision  of  the  society  of  arts,  and  of  Mr.  dcdSoing**  the 
Metcalf,  on  the  point,  whether  the  fulling  and  dressing  his  expense  of  pro- 
cloth  out  of  the  county  entitled  him  to  present  it.  The  evi-  cond^ion  '  that 
dence,  however,  did  not  support  the  fact,  that  such  promise  -S-  ^as  entidcd 
was  made,  or  that  the  bargain  *depended  on  it.  Tillotson  [  *  305  ] 
recovered  twenty-five  dollars,  the  expense  of  fifteen  dollars  to  present  his 
being  deducted  .  ffiKl 

The  points  raised  for  the  consideration  of  the  court  were ;  dressed  out  of 
I.  That  the  c<m tract  was  against  sound  policy,  by  defeating  i„*;r^{f  ^e- 
the  object  of  the  act,  by  preventing  competition;  2.  That  spects  manu- 
TiUotson  had  no  claim  to  the  premium,  his  cloth  having  been  {^^l^^^^  ^^^ 
fulled  and  dressed  out  of  tfie  county.  oi  b,,  and  b. 

made  a  similar 
rt*        ••!-        f         -■••««••  promise    to  A. 

Sedgvnck,  for  the  plaiirtra  m  error.  to  pay  Wm  one 

halfoftheboun- 

Hctmilton,  tSOtitta.  sLdd  obtain  it^ 

but  without  any 

^Per  Curiam.  Had  tbe  contract  been  made  prior  to  the  bounty  was  ad- 
complete  mantrfacture  of  the  cloth,  it  would  have  been  against  ^*^  brought 

an  action  of  assumpsit  agamst  him,  to  recover  the  half. 

It  was  held  that  iht  ^oati^ct  being  made  after  the  manufacture  was  complete,  it  was  not  against  the 
policy  of  the  act,  as  it  could  then  have  no  influence  on  the  competition  between  the  parties,  (a) 

To  entitle  a  party  to  present  cloth,  in  order  to  obtain  the  bounty  given  bj^  the  2d  section  or  the  act.  it 
is  not  requisite  that  it  should  beyi<//ec{-and  dressed  in  the  same  county  in  which  it  was  manufaetiued,  out 
*t  is  sufficient,  if  it  was  manufactured  in  ihe/amily  of  the  party  within  the  county. 

The  promise  of  J9.  to  A.  was  a  sufficient  consideration  for  the  promise  of  ^.  to  B, 

(a)  Vide  mibtir  r.  JToto,  ir^a  444.    Thompson  ▼.  DavieSf  13  Johns,  Rep.  113,  as  to  contracts 
ttfainst  public  policy  and  the  policy  of  the  law. 
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the  policy  of  the  act  to  tolerate  agreements  like  the  present, 
but  the  contract  being  after  the  completion  of  the  cloth,  could 
have  no  influence  on  the  competition  of  the  parties,  and  could 
not,  therefore,  be  in  fraud  of  the  act.  It  is  idle  to  suppose 
that,  but. for  the  agreement,  which  was  known  to  the  judges, 
the  premium  would  not  have  been  awarded.  They  adjudged 
Brigg3^9  cloth  to  be  the  best,  and  the  idea  cannot  be  admitted 
that  they  were  influenced  in  their  decision  by  any  improper 
or  extraneous  circumstances.  The  case,  therefore,  of  Dolin 
V.  Ward,  (6  Johns.  Rep.  194,)  does  not  apply^ 

Had  Tillotson  a  right  to  present  his  cloth  for  the  bounty  ? 
The  premium  is  to  be  awarded  to  the  person  who  shall,  in 
his  family,  manufacture  within  any  of  the  counties  of  this 
state,  the  best  specimen  of  woollen  cloth^  of  uniform  texture 
and  quality,  not  less  than  30  yards,"  (fee*  (^Sess.  31,  c  186, 
s.  2.)  .  . 

Now  it  never  could  have  been  the  object  of  the  legislature 
to  conflne  the  premium  to  those  only  who  possessed  fulling 
mills ;  and  the  terms  marmfacture  in  Ids  family,  exclude  the 
idea  that  the  cloth  was  to  be  fulled  and  dressed  in  the  family. 
If  it  was  spun  and  wove  in  the  family,  *that  was  all  that  .was 
intended  or  required.  Whether  the  judges  would  not  have 
required  that  the  specimens  presented  should  have  been  fulled 
and  dressed,  is  a  distinct  consideration.  The  legislature  meant 
to  encourage  domestic  manufactures,  and  they  did  not  intend 
to  require  that  each  domestic  manufacturer  should  have  in  his 
family  a  fulling  mill. 

To  render  the  bounty  equal,  it  was  extended  to  all  ^he 
counties,  and  it  cannot  be  contended  that  the  legislature 
meant  to  conflne  the  fulling  and  dressing  the  cloth  to  thi^ 
county  in  which  it  was '  manu&ctured.  It  does  notexlend 
the  premium  to  fuUing  and  dressing,  but  to  family  manu&c- 
tures ;  and  when  the  fiibric  5f  the  cloth  is  so  far  completed  as 
to  be  spun  and  wove  in  a  family^  that  is  all  that  can  be  10- 
quired  into. 

It  was  suggested  that  there  was  no  consideration  for  Briggs'4 
promise  to  pay  half  the  premium.  Tillotson^ s  promise  to  pay 
Briggs  half,  if  it  was  adjudged  to  him,  was  the  considerauos 
of  Briggs^ s  promise  ;  and  that  one  promise  may  be  the  con- 
sideration of  another,  is  well  settled  ;>  all  stock  contracts  have 
the  same  basis,  and  they  have  been  repeatedly  held  to  be 
valid. 

The  judgment  must  be  aflfirmed. 
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''Bairkisib,  against  TiiE  Phoenix  Insurance  Company.  vnmJixint 

Co. 

♦  THIS  was  an  action  on  a  policy  of  insurance  on  goods,  The  clause  in 
>lad€n  on  board  "  the  American  ship  called  the  Rodman^  at  policS^f  uisu* 
and  from  »S^.  Petersburgh  to  JVew-ForJb."  The  policy  was  ranee,  that  tho 
dated  the  thirty-first  Odober,  1807,  and  twenty  thousand  pafd  in  so'^day* 
dollars  subscribed,  at  a  premium  of  three  per  cent   .  t^or  proof  of 

The  cause  was  tried  at  the  last  June  sittings,  in  New-York,  '^^'X  merely 
before  Mr.  Justice  Thompson.  to  furnish  rea- 

The  ship  sailed  from  St  Petersburgh,  on  the«ixth  October,  ^^^^i^  j^^^e 
181)7,  with  a  full  cai^o  of  iron  and  hemp  ;  and  in  the  night  insurer,  and  is 
of  the  same  day,  struck  on  a  rock  at  the  north  end  of  Hoch-  itraS"^to  *^  re- 
lancL  After  considerable  exertions,  'with  assistance  from  quire  on)y  the 
^bore,  the  ship  was  got  off  the  next  day,  and  came  to  anchor,  ©f fhe  fact ti'lhe 
but  'made  a  great  deal  of  water ;  and  the  wind  jcontinuing  to  possession  of 
blow  hard,  she  dragged  her  anchors,  and,  to  get  clear  of  the  ume^^'^^Mlo 
island  ofHochland,  the.  master  was  obliged  to  set  sail  and  cut  5th  ddobei-,  iiie 
the  cables.  On  the  tenth  October,  the  ship  again  struck  on  an***'^lba^lu^ 
CcAle  Ground,  but  beat  over,  and  continued  sail,  the  wind  ment  in  writing, 
blowing  bard  and  the  *Ye8sel  laboring  much.  The  weather  [  *  30(1  ] 
being  veiy  tempestuous^  and  the  ship  continuing  leaky,  the  ^^j^J^''*"*®^^,- 
masler  was  compelled  to  go  into  the  roads  of  Copenhagen;  aietterfro^ihe 
as  the  crew  refused  to  proceed  with  the  ship,  unless  she  was  JJ^^fo  th*/ ^  Ir^ 

fepaired.  ...  respondents  of 

The: ship. was  regularly  surveyed  9ki  Copenhagen,  and  it  *J®.^  jhe^fli^t 
tecome  necessary,  to  land  the  cargo,  wliich  was  also  surveyed,  and'^fausesof 
After  the  necessary  repairs  were^  completed,  the  cargo  reload-  ^ut^Octvb^r 
ed,  (except  thnee  bundles  of  hemp,  which  were  damaged^  ojad  the  insured^ /e- 
Ihe  ship  ready  for  sea,  the  master,  on  the  twenty^-fifth  March,  jj,^®'^®^  *^,  ;{j® 
1808>  applied  to  the  ^?»mcaftv  consul,  to. obtain  a  clearance,  l^quuue  do(u^ 
and  permission  to   proceed  to  New- York,  and  the  consul  pents  conia.n. 

r  r  '  jng   full    proof 

of  mierest  and'lojtS;  and  renewed  bis  claim  for  a  total  \mi^  aiid  at  the  tixpirafton  of  thirty  days  tbereaAer 
t>rougbl  hi«  action*  It  v;as  held,  that  the  act  of.abafidonnient  on  the  5lh  October  was  valid,  and  sufficient 
to  fix  the  technical  total  loss,  and  that  the  preliminary  proofs  were  sufficient  to  entitle  the  insured  to 
.  brtdg  hie  Mlkm,  admitting  that  they  were  aot.  aufficieiU  on  the  5th  Octobtrj  tax  the  whole  might  be  con' 
udered  a^  one  eiitire  transaction,  (a) 

Where  a  ship  on  a  voyage  from  St.  Petershurffh  to  Nexo-York,  met  with  an  accident,  by  the  peril  of 
ihe  «ea,  ia-cousequence  !»f "  which  she  put  into  C&penhagen^  from  necessity,  in  order  to  refit,  it  was  held 
that  the  w^ges  and  provi«toM2  of  Vbe  ^rew^  the  expenses  of  unloading^  repairing,  reloading,  storage,  &c. 
from  the  time  of  the  accident,  i.i.*"J  the  ship  was  again  ready  to  sail,  were  general  average;  a  proportion 
of  which  was  to  be  paid  by  the  iii5u.%r  on  the  cargo,  in  addition  to  a  totid  loss,  the  cargo  having  been 
foreibly  detained  by  order  of  the  JPtafi»«/i  govemm<^t.  (£) 

Where  the  insurance  was  expressed  to  be  on  the  **  good  American  ship  called  the  Rodman"  it  waj 
held  to  be  a  warranty  that  the  ship  waj  American  ;  and  proof  that  she  was  owned  by  an  American  citi- 
sen,  and  bad  all  the  papers  for  an  American  vessel,  except  a  register,  having  sailed  with  a  sea-letter 
only,  was  held  to  be  sufficient  evidence  of  a  compliance  wiln  a  warranty,  (c) 

(a)  See,  as  M  preliminary  proofs,  the  cases  In  note  (a)  to  Johnston  v.  Columbian  Ins.  Co»  7 
Johns.  Rep.  315.    See,  also,  CaiUU.\.  Pacific  Ins.  Co.  1  WendeU,  561.  > 

{b)  Vide  Heyliger  v.  Jfew-York  Piremen  Ins,  Coi  11  Johns.  Rep.  85.-    Dunham  v.  CoTnrnerdal 
Ims.  Co.  Id,  315. 

Ic)  Vide  Coolidge  v.  JV*  K  Firemen  Iks.  Co.  14  Johns.  Rep.  308.     CaUcU  v.  Pacific  Ins.  Co.  1 
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informed  the  master,  that  there  was  an  embargo  at  Copenha  . 
gen  on  all  merchant  vessels,  so  that  it  was  impossible  to 
obtain  a  clearance.  When  the  ship  first  arrived  at  Copenha" 
gen,  there  was  no  embargo,  nor  did  the  master  know  of  k, 
until  after  she  was  reladen,  and  the  information  given  by  the 
American  consul.  The  master  had  an  interview  with  the 
King  of  Denmark,  in  order  to  obtain  a  clearance,  which  was 
granted,  and  His  Majesty,  in  consideration  that  the  ship  w«b 
forced  into  Copenhagen  in  distress,  granted  permission  that 
she  might  sail,  in  ballast,  with  a  sufficient  store  of  provisions 
for  the  voyage ;  but  refused  to  permit  her  to  sail  with  her 
cargo,  which  he  said  must  be  unladen,  and  observed  that  the 
embargo  must  be  continued  during  the  war  with  England. 
Under  these  circumstances,  to  save  the  expenses  of  the  vessel 
and  cargo,  during  the  uncertain  continuance  of  the  embargo, 
the  master,  with  the  advice  of  the  American  consul^  relanded 
the  cargo,  and  sailed  from  Copenhagen,  in  ballast,  on<  the 
twenty-ninth  May,  1808,  bound  for  iVieio- Fori.  By  reason 
of  unfavorable  winds  and  contrary  currents,. she  was  forced 
to  anchor  in  the  sound,  at  Elsenburgh,  where  she  remaned 
six  days.  The  mate  and  three  of  the  crew  becoming  sick 
*and  unable  to  do  duty,  the  master  deemed  it  prudent  to  pi^ 
into  Gottenburgh,  on  the  sixth  June,  where  the  mate  died, 
and  three  of  the  *crew  were  left  in  the  hospital.  Having 
obtained  another  mate,  the  master  took  a  freight  from  Got- 
tenburgh for  St.  Petersburgh,  wh^re  he  arrived  the  twenty- 
fourth  July,  1808. 

The  plaintiff  proved  that  on  the  fifth  OctobeTy  1808,  he 
addressed  the  following  letter  of  abandonment  to  the  defend*- 
ants,  which  was  delivered  to  .them.  '^  Gentlemen,  having 
received  information  of  the  detention  of  the  Rodman^s  c^urgQ 
at  Copenhagen,  I  hereby  abandon  to  you  such  proportion  of 
it  as  is  insured  at  your  office,  by  a  policy  dated  thirty-first 
October,  1807,  and  shall  expect  payment  for  a  totjal  loss,  in 
thirty  days  from  the  date  hereof"  "  N.  B.  You  have,  here- 
with, a  copy  of  a  letter  from  Captain  CorUsa  to  Thomas- 
Mullett  fy  Co.  containing  all  the  information  I  have  received 
on  the  subject  of  the  Rodman^ a  cargo."  The  letter  of  the 
captain  was  dated  at  Gottenburgh,  the  eleventh  July,  1808, 
and  referred  to  a  former  letter  to  T.  MuUeU  fy  Ca.  <yS  Lon^ 
don,  informing  them  that  the  cargo  of  the  Rodman  had  been 
detained  at  Copenhagen^  by  order  of  the  Damah  government, 
and  was  left  in  the  hands  of  Messrs.  Ryburg  ^  Co.  for  the 
account  of  the  plaintiff.  This  letter  also  detailed  the  facts 
above  stated,  relative  to  what  took  place  at  Copenhagen^  and 
specified  the  articles  and  amount  left  at  Copenhagen. 

On  the  twenty-first  October,  1808,  the  plaintiff  sent  to  the 
defendants  a  bundle  of  papers,  as  proof  of  interest  and  loss. 
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wlren  he  ti^in  claimed  payment  for  a  total  loss ;  and  this 
^it  was  not  commenced  until  thirty  days  after.  Among 
the  papers  delivered  to  the  defendants,  were  a  survey  on  the 
vessel  at  Copenhagen^  a  survey  of  the  cargo,  a  protest  of  the 
captain  and  crew,  made  at  Copenhagen,  dated  the  twenty-, 
third  October,  1*808,  and  a  certificate  of  the  American  con- 
sul!, dated  the  twenty-seventh  May,  1808,  an  account  of 
Smith  fy  Co,  the  shippers  of  the  cargo  at  St.  Petersburgh,  by 
which  it  appeared  that  it  cost  twenty-nine  thousand  dollars ; 
and  an  invoice  and  bill  of  lading,  showing  that  the  property 
belonged  to  the  plaintiff. 

*The  counsel  for  the  defendants  objected  to  the  preliminary 
proof  as  insufficient,  but  the  objection  was  overruled. 

The  plaintiff's  counsel  then  read  in  evidence  the  deposition 
of  the  master,  which  detailed  the  facts  relative  to  the  ship  and 
cargo  above  stated,  and  the  accounts  referred  to  by  him,  in 
which  were  the  expenses  of  the  vessel,  including  repairs, 
Cttptain's  and  seamen's  wages,  provisions,  and  all  other  expen- 
ses in  relation  to  vessel  and  cargo,  from  the  time  she  met  with 
the  accident  which  obliged  her  to  go  into  Copenhagen,  until 
she  sailed  from  thence,  and  claimed  an  average  contribution 
fbom  the  defendants  for  all  those  charges,  except  such  as  were 
properly  chargeable  as  a  particular  average  on  the  vessel. 
The  counsel  for  the  defendants  objected  to  their  being  charg- 
ed with  any  of  those  expenses,  on  the  ground  that  the  vessel 
n(^ver  pursued  her  voyage  to  New-Ybrk;  and  they  partic- 
ularly objected  to  the  liability  of  the  defendants  for  any  of 
the  expenses  incurred  at  Cdpenhagen,  after  the  twenty-fifth 
MtPrch,  1808,  when  the  cargo  was  reladen,  and  the  vessel 
r*eady  to  sail  on  her  voyage,  and  would  have  sailed,  had  it  not 
been  for  the  embargo.  And  the  judge  ruled  that  the  defend- 
ants were  liable  to  contribute  for  the  expenses  incurred  pre- 
vic>us  to  the  twenty-fiflh  March,  1808,  but  not  for  those 
subsequent  to  that  date. 

A  witness  for  the  plaintiff  testified,  that  the  ship  was  the 
property  of  the  plaintiff,  'who  was  a  native  Americar^ 
citizen,  and  that  she  was  worth  sixteen  thousand  dollars,  but 
being  only  a  sea-letter  vessel,  she  would  be  worth  one  thou- 
siind  dollars  less.  That  she  sailed  from  New-York  for  St. 
F^efsburgh  properly  documented,  as  a  sea-letter  vessel 
The  counsel  for  the  defendants  objected  to  any  parol  proof 
of  the  documents,  and  the  objection  was  sustained  by  the 
judge.  *  Ahother  witness  testified  that  the  ship  was  English 
buitt,  and  not  worth  more  than  twelve  thousand  dollars. 

The  counsel  for  the  defendants  moved  for  a  nonsuit,  on 
the  ground  that  the  vessel  was  warranted  by  the  policy,  *to 
lie  an  Ainerican  vessel,  and  the  plaintiff  had  produced  ho 
proof  of  her  being  such;  but  on  the  contrary,  it  appeared 
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from  the  testimony  in  the  cause,  that  she  was  only  a  9ea4€ttef 
vesselj  without  an  American  register. 

The  judge  overruled  the  motion,  and  directed  the  jury  to 
find  for  a  total  loss  ;  and  for  a  portion  of  the  average  expenses, 
which  had  accrued  previous  to  the  twenty-fifth  March,  1808; 
and  the  jury  found  a  verdict  accordingly,  for  twentyrsix 
thousand  three  hundred  eighty-two  dollars  and  ninety-seven 
cents.     ^  .    N     .    , 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Harris  and  Van  Veehten,  for  the  defendants,  1.  The 
preliminary  proofs  were  not  sufficient  to  entitle  the  plaintiff 
to  recover. 

.  The  doctrine  of  abandonment  does  not  necessarily  arise  Out 
of  the  contract  of  insu»ance.  It  has  been  introduced  for  the 
convenience  of  the  inc  iried.  It  is  an  indulgence  which,  the 
courts  in  England  say,  has  been  carried  far  enough,  and 
ought  not  to  be  extended. 

When  an  abandonment  is  made^  the  insured  is  bound  to 
exhibit  to  the  insurers  satisfactory  evidence  of  a  total  loss. 
The  bare  allegation  of  the  insured  is  not  sufficient.  Though 
technical  proof  may  not  be  necessary,  yet  there  must  be 
proof  of  interest  and  loss,  and  this  under  oath.  The  protest 
of  the  captain  is  always  mentioned  among  the  requisite  proofs. 
(1  Johns.  Rep,  181.  Conwy's  Marsh.  601.  a.  note.  716. 
note.  2  Johns,  Rep,  136.  1  Cainesy  49.  l  Johns.  Cas. 
313.  4  Johns,  Rep,  i32.)  Here,  the  only  evidence  of  loss 
was  the  cdpy  of  a  letter  from  the  captain  to  T,  MuUett  -Sf 
Co.  ^      ^ 

[Kent,  Ch.  J.  In  Craig  v*  The  United  Insurance  Com'; 
party,  the  preliminary  proof  consisted  only  of  three  letters.] 

The  letters  in  that  case  were  originals ;  but  here  is  a  *copy 
only  of  a  letter,  which  refers  to  a  former  letter  of  the  master, 
which  is  not  produced. 

It  may  be  said,  on  the  other  side,  that  the  documents  de- 
livered to  the  defendants,  on  the  twenty-first  of  October, 
•&'upplied  all  deficiency  of  the  proofs  on  the  fifth  of  October, 
when  the  abandonment  was  made.  But  the  abandonment  is 
definitive  at  the  time  it  is  made.  (1  Johns.  Rep,  281.  1 
Johns.  Cas,  311.)  If  not  good  then,  it  is  void.  Subsequeiat 
proofs  cannot  revive  Jand  make  efiectual  a  former  void  aban* 
donment  '- 

2.  The  wages  and  provisions,  and  expenses  of  unloading 
atid  storage  of  the  cargo,  during  the  detention  at  Copenhagen^ 
bti;;ht  not  ti>  have  been  brought  into  general  average. 
2:]4 
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To  support  a  claim  of  contribution  for  general  averagOytlie    albant, 
loss  or  damage  must  have  been  voluntarily  incwred,  for  the   -Aag^st,  I8ii 
general  safety  of  the  ship  and  cargo ;  and  it  mu3t  appear  that 
the  ship  and  residue  of  the  cargo  have  been,  in  fact,  saved. 
(Marshall:  on  Ins,  b.  1.  c.  13,  s.  7.    Ff.  lib.  14*    LexBhod. 
de  jacttt. 

These  expenses  fall  exclusively  on  the  freight ;  and  are  not 
to  be  brought  into  general  average.  Abbott  (Abbott  on 
^hip.  part  III.  e.  8.  s,  8,  9)  seems  to  consider  the  question  as 
unsettled  in  England,  but  in  M^Bride  v.  The  Marine  Insu^ 
ranee  Company,  (7  Johns.  Bep,  431.  Beawes^  Lex  Merc. 
148.  Park,  172*  Magma,  56.  64.  98.  240.  Ord.  Louis. 
XIV.  X\i.  Contrih.  art.  15,  16,)  a  case  analogous  to  the  pre- 
sent, this  court  decided  that  the  wages  of  the  crew,  during  the 
detention  of  a  ship  by  an  embargo,  are  not  general  average, 
but  fall  exclusively  on  the  ship. 

The  principle  of  the  decision  in  Penny  fy  Scribner  v.  The 
New- York  Insurance  Company,  (3  Caines,  155,)  overrules 
the  cases  of  Walden  v.  Le  Boy,  (2  Caines,  263.)  and  JHiew- 
9ham  V.  The  Marine  Insurance  Company,  (2  Caines,  274.) 

[Kbnt,  Ch.  J.  The  case  of  Shctrp  v.  Gladstone,  (7  East, 
34,)  confirms  the  decision  in  the  case  of  Walden  v.  Le  Boy, 
that  wages  and  provisions  to  the  crew,  during  a  forcible 
detention  in  a  foreign  port,  are  general  average.] 

*Though  the  owner  of  the  cargo  may  be  liable  to  contri-  [*313 
bute  to  these  expenses,  as  general  average,  does  it  follow  that 
the  insurer  is  obliged  to  contribute  ?  No  freight  has.  been 
earned  in  this  case.  The  goods  have  never  arrived  at  the 
port  of  destination.  The  insurers  on  the  cargo  can  derive  no 
possible  benefit  from  these  expenses*  Putting  the  embargo 
out  of  the  case,  suppose  it  had  been  necessary  to  hire  another 
ship,  to  bring  on  the  cargo  to  New-York,  would  the  cargo  or 
the  defendants  have  been  liable  for  the  hireof  the  new  ship? 
If  not,  neither  can  they  be  liable  for  the  expenses  of  the  old 
ship. 

Again,  the  plaintiff  under  the  declaration  in  this  action, 
cannot  recover  for  a  general  average.  The  liability  of  an .  in- 
surer for .  general  average,  does  not  arise  out.  of  the  contract 
of  insurance*  The  defendants  are  not  liable,  if  at  all,  qua 
insurers,  but  as  owners,  in  consequence  of  the  abandonment. 
The  plaintiff  must,  therefore,  sue  on  the  implied  contract  to 
contribute,  as  owners. 

3.  The  ship  was  warranted  American,  and  the  plaintiff  did 
not  prove  a  compliance  with  the  vmrranty.  The  words 
"  good  American  ship,"  amount  to  a  warranty  that  ghe  is 
American.     (1   Johns.   Case.  341.     2  Johns.  Case.  168,  3 
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Bos,  &r  ^«H'  ^1-  49©.)    The  pl^fytiff  wa«  boirtid  lir  prove 
the  fact,  by  d<Kmmei>tary  evidence. 

All  the  evidencfe  produced  was,  that  she  was  a  sea-Mter 
vessel,  t)wned  by  tfce  plaintiff.  The  warranty  implies,  that 
s^  is  a  registered  vessel  of  the  Vidied  States ;  and  to  be 
registered,  she  must  be  American  built.  In  Baring  v.  Claf^ 
gett,  (3  Bas.fy  PuU.  201.)  Lord  Atoanley  says,  to  entitle  a 
ship  to  become  an  American  ship,  within  the  meaning  of  the 
treaty  between  France  and  the  United  States,  or  to  the  priv- 
ilege of  carrying  the  Ameriam  flag,  as  a  safe  conduct  among 
befligerents,  she  must  have  a  register. 

Sea-letterfe  were  first  issued  in  1793,  by  the  eustotn^houses, 
pursuant  to  an  order  of  the  President  of  the  United  States. 
In  1796,  by  an  act  of  congress,  (4lh  cong,  sess.  1.  c.  45.)  it 
was  made  the  duty  of  the  secretary  *of  state  to  prepare  a 
form  of  a  passport  for  ships  and  vesseb  of  the  United  StateSy 
and  every  ship  and  vessel  going  to  any  foreign  country  were 
required  to  take  these  passports.  In  1803,  an  act  was  passed, 
(7th. cong*.  sess,  1.  c.  69.)  directing  these  passports  to  he 
granted  to  unregistered  ships,  owned  by  citizens  of  the  United 
States,  or  ships  sailing  with  a  sea-letter.  According  to  this 
act,  a  sea^Utier  and  a  passport  are  distinct  papers.  It  ap- 
pears that  though  a  sea-letter  forrtierly  meant  a  passport,  it 
now  means  only  a  certificate  cf  ownership,  {Skght  v.  Rhine" 
lander,  2  Johns,  Rep,  531.  547.)  a  document  that  has  no  rela- 
tion to  the  national  character  of  the  vessel. 

This  ship,  then,  being  a  mere  sea-letter  vessel,  was  riot 
documented  according  to  the  treaties  between  the  United* 
States  and  foVeign  powers ;  and  did  not^  therefore,  possess 
the  national  character  required  by  those  treaties  to  entifle  her 
to  protection  und^r  them.  (Treaty  with  Holland,  1782,  art. 
10.  25.  Treaty  with  Spain,  1795,  ait.  17.  Treaty  with  Trir 
poli,  1796,  art.  4.  with  Tunis,  1799,  art.  4.  with  France, 
1800,  art.  4.)  The  want  of  the  passport,  or  any  of  the  docu- 
ments required  by  those  treaties,  would  expose  the  vessel  to 
be  captured  and  condemned. 

To  comply  with  the  warranty  of  neutrality,  the  insured  -^ 
must  shotv  not  only  that  the  vessel  is  owned  by  a  neutral,  but 
that  &he  was  furnished  with  all  the  documents  I'equired  by  the 
law  of  nations  or  public  treaties,  to  establish  her  neutral  char- 
acter. {Park,  469.  7  Term,  Rep,  631.  705.  1  Caines,  549 
2  Johns,  Rep,  157,  2  Esp.  Cas.  615.)  Mere  ownership  may 
be  proved  by  parol ;  but  the  national  character  of  a  vessel  can 
only  be  shown  by  written  documents. 

Henry,  contra.  1.  The  reason  of  the  clause,  inserted  iii 
our  policies,  requiring  proof  of  loss  and  interest  before  com- 
mencing an  action,  was  to  enable  the  insurers  to  decide  as  to 
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Qccepting  the  abaodonment^  or  not.  Technical  proof,  it  ia 
conceded,  is  not  requisite.  Reasonable  and  satisfactory  eYi- 
dence  must,  then,  be  sufScient ;  and  the  letters  exhibited  con* 
tained  that  evidence.  Again,  the  formal  abandonment  waa 
made  on  the  5th  of  October y  ^ut  on  Uie  21st  of  October,  all 
the  documents  and  papears  were  exhibited,  accompanied  with 
a  renewal  of  the  claim  for  a  total  loss  ;  and  the  smt  was  not 
commenced  until  30  days  after.  A  protest  by  a  sailor j  a 
gazette  account,  a  notice  at  Lloyd^s  coffees-house,  have  been 
deemed  sufficient  evidence  of  loss,  on  which  to  ground  an 
abandonment.    . 

2.  None  of  the  wages  or  expenses  subsequent  to  the  25th 
of  Marchj  1808,  were  allowed  by  the  jury. 

The  principle  on  which  average  contributions  are  allowed 
in  such  cases  is,  that  the  expenses  have  been  incurred  for  the 
general  benefit ;  it  being  ]u5t  and  reaswiable,  that  where  it  is 
for  the  benefit  of  all,  the  expense  should  be  divided  among 
all.  The  subsequent  Ipss  by  t}\e  ^nbargo,  which  prevented 
the  arrival  of  the  goods,  does  not  vary  the  case.  For  suppose 
the  agent  of  the  insurers  had  been  on  the  spot,  and  had  paid 
his  proportion  of  the  genera)  average,  could  the  defendants 
have,  afterwards,  recovered  back  the  money  paid,  on  the 
gfound  of  th^  subsequent  event  ? 

The  objection  that  the  insyrexs  a^re  not  liable,  qua  insurers, 
is,  at  be§t,  technical,  and  deserving  of  no  weighty  when  the 
merits  are  with  tlie  plaintiff. 

3.  It  was  impoissible  for  the  plaintiff  to  produce  the  secret' 
ter^  in  this  case,  as  the  vessel  has  never  returned  to  the  United 
States,  The  case  admits  the  fact  that  she  had  a  sea-letter, 
and  that  she  was  properly  documented  as  a  sea-letter  vessel ; 
and  the  defendants  must  be  bound  by  this  admission. 

The  objection,  then,  is  this,  that  she  was  not  an  American 
vessel,  within  the  meaning  of  the  warranty,  because  she  was 
not  registered. 

The  words  *^good  American  vessel,"  do  not  necessarily 
imply  that  she  has  a  register,  but  only,  that  she  is  American 
property.  An  American  built  ship,  owned  by  native  citizens, 
may  lose  her  register,  or  the  privilege  of  *a  registered  vessel^ 
if  she  does  not  comply  with  the  requisites  of  the  register  act ; 
yet  she  does  not  cease  to  be  an  American  vessel.  If  she  is  not 
an  American  vessel,  what  is  she?  Is  she  French,  English,  or 
Spanish  1 

By  the  act  of  congress,  14th  April,  1792,  a  sea4etter,  or 
passport,  is  required,  and  they  are  regarded  as  synonymous. 
Marshall  {On  Ins,  406.)  enumerates  the  documents  requisite 
for  neutral  ships,  and  the  first  he  calls  a  passporty  seorbrief, 
or  sea-letter.  Though  a  distinction  may  have  existed,  in  some 
subsequent  acts  of  congress,  between  a.  passport  or  sea-^letter, 
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ALBANY,  yet  by  a  late  act  of  congress,  passed  the  96th  of  Mdi'Ch,lt610: 
August,  1811.  g^]j  |§u(,}j  distinction  is  done  away,  and  they  are  considered  as 
the  same.  An  American  vessel  may  be  registered,  and,  as 
such,  entitled  to  certain  privileges,  or  she  maybe  unregistered^ 
and  subject  to  pay  higher  duties,  and  yet  remain  Amertcon 
property.  When  this  policy  was  subscribed,' the  defendants 
must  have  known  the  distinction  between  registered  and  un- 
registered ships,  and  the  nature  of  the  different  documents. 
If  they  intended  that  the  ship  should  liave  a  register,  they 
should  have  required  a  warranty  to  that  effect,  otherwise  they 
must  be  understood  as  intending  only  that  she  was  American 
property. 

The  decision  in  the  case  of  Baring  v.  Claggett,  may  be 
good  law  in  England,  but  is  not  law  here.  But  Lord  Alvan- 
ley  would  have  decided  very  differently,  had  he  been  acquaint- 
ed with  the  subsequent  acts  of  congress,  and  the  nature  of  the 
distinction  between  registered  and  unregistered  American 
vessels,  which  are  equally  entitled  to  the  protection  of  the 
flag  of  the  United  States.  This  vessel  then  sailing  with  a 
sea-letter  or  passport,  had  a  sufficient  document  to  entitle 
her  to  be  respected  as  a  neutral  vessel  sailing  under  the  pro- 
tection of  the  United  States, 

l)ut  the  want  of  any  of  the  proper  documents  is  not  con- 
clusive evidence  against  a  ship's  neutrality.  (Mdrsh.  408.) 
And  it  is  expressly  provided,  by  the  17th  article  of  the  treaty 

♦  317  ]  *with  France,  of  September,  1800,  that  if  any  ship  shall  noft 
be  furnished  with  such  passport  or  certificate,  as  is  required 
by  the  4th  article,  yet  if,  on  examination,  it  shall  appear,  from 
other  documents  or  proofs,  that  the  ship  belongs  to  the  citi- 
zens of  the  neutral  party,  she  shall  not  be  confiscated,  but 
shall  be  released  and  permitted  to  proceed  on  her  voyage. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  1.  The 
first  objection  to  the  plaintiff's  right  of  recovery  is,  that  the 
preliminary  proofs  were  insufficient.  The  plaintiff  duly  and 
formally  abandoned  in  writing,  on  the  5th  of  Octobei',  and 
communicated  with  the  letter  of  abandonment,  a  copy  of  the 
letter  from  Captain  Corliss,  of  the  11th  of  July  preceding, 
which  contained  all  the  information  that  he  had,  at  that  time, 
received.  The  letter  of  the  captain  stated,  that  the  cargo  in- 
sured had  been  detained  at  Copenhagen,  by  an  embargo,  and 
that  he  had  been  obliged  to  leave  it  behind.  The  plaintiff, 
upon  receiving  this  advice  of  a  total  loss,  elected  to  abandon, 
and  there  is  no  doubt  but  that  the  fact  of  the  detention  of  the 
cargo  justified  the  measure.  It  was  sufiicient  for  the  plaintiff, 
to  have  stated,  as  he  urtequivocally  did  in  his  letter,  his  deter- 
mination and  offer  to  abandon,  together  with  notice  of  the  par- 
ticular loss  upon  which  it  was  grounded.  This  was  all  thai 
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the  law  required,  to  give  validity  to  the  act.     (Mcrshall,  tit      ALBANY, 
Abandonment,  s.  3.  Thelluson  v.  Fletcher,  1  Esp.  Rep.  73.   ^"§f"^*'  ^^^f- 
Emerigon,   torn.   2.   189.).     The   requisite  documents,   and  """barker^ 
proofs   of  interest  and  loss,   may  be    communicated,   says   p     ^-  , 
Emerigon,   (p.   192,)   at   any   time   after  the  abandonment.  c"  "' 

The  act  of  abandonment,  under  the  general  law  of  insurance, 
and  the  furnishing  the  preliminary  proofs,  under  the  special 
stipulation  in  the  policy,  are  distinct  acts,  and  niust  not  be 
confounded.  The  clause  in  the  policy,  that  the  loss  is  to  be 
paid,  thirty  days  after  proof  thereof,  gave  rise  to  what  is  [  *  318  | 
termed,  in  our  books,  the  preliminary  proofs ;  *and  as  its 
object  was  only  to  furnish  reasonable  information  to  the  insu-  - 
rerj  so  that  he  might  be  able  to  form  some  estimate  of  his 
rights  and  duties,  before  he  was  obliged  to  pay,  it  has  always 
been  liberally  expounded,  and  is  construed  to  require  only  the 
best  evidence  of  the  fact  that  the  party  possesses  at  the  time. 
(Talcot  V.  Marine  Insurance  Company,  2  Johns.  Rep.  130. 
//q/f*  V.  The  Swme,  4  Johns.  Rep.  ISS.")  But,  in  this  case, 
niore  ample  proof  was  furnished  on  the  21st  of  October, 
which  was  admitted  by  the  counsel  to  have  been  above  thirty 
days  before  the  commencement  of  the  suit.  The  papers 
which  were  then  presented  afforded  sufficient  proof  of  inter- 
est and  loss,  and  the  claim  for  a  total  loss  was  renewed. 
This  claim  was  founded  upon  one  plain,  specific  fact  of  loss, 
appearing  upon  all  the  papers,  and  never  varied ;  and  if  it 
were  necessary  to  connect  the  several  communications,  they 
might  well  be  considered  as  one  entire  transaction  begun  on 
the  5th,  and  consummated  on  the  2 1st  of  October.  But  if 
we  take  the  acts  separately,  there  was  a  regular  abandon- 
ment on  the  5th  of  October,  which  was  sufficient  to  satisfy 
the  law,  and  to  fix  the  technical  total  loss ;  and  admitting 
the  proof  to  have  been  then  insufficient  to  meet  the  special 
clause  in  the  policy,  it  was  fully  supplied  on  the  21st,  and 
gave  the  plaintiff  his  right  of  action  at  the  expiration  of  the 
tlarty  days. 

2,  The  next  objection  is,  that  the  defendants  are  charged 
iti  the  verdict  with  the  cargo's  proportion  of  a  general  average 
arising  from  unloading  and  storage  of  the  cargo,  and  the 
\iages  and  provisions  of  the  crew,  during  the  tirtie  that  the 
vessel  waa  necessarily  detained  at  Copenhagen  to  refit,  and 
piior  to  the  intervention  of  the  embargo.  That  these  expenses, 
incurred  in  a  case  of  such  necessity,  form  a  general  average, 
1^  as  settled  in  the  case  of  fValden  v.  Le  Roy,  (2  Caines^s 
Cm.  263,)  and  that  the  ship  was  driven  into  Copenhagen  by 
the  perils  of  the  jsea,  is  conclusively  shown.  These  are  ex-  [*319] 
penses  which  the  insurer  is  to  pay,  in  addition  to  a  total  *losa, 
and  so  it  was  lately  declared  by  this  court  in  Jumel  &f  Desobry 
v.  The  Marine  Insurance  Company,  (7  Johns.  Rep.  412.) 
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There  ia  then  no  teal  foundation^  nor  .eyeQ  a  plau^i^^  |nc^ 
tence,  for  any  objection  to  this  part  of  the  recov^^ry.  . 

3.  The  lajst.  objection  is,  that  the  plaintiff  had  pot  sbo^n.a 
compliance  with  his  warranty.  The  insurance  wa3  upon 
^^The  g<»od  jifMirican  ship,  called  the  Rodman,^^  The^e 
words  amount  to  a  warranty  that  the  ship  was  American, 
according  to  the  settled  construction  of  the  phrase,  both  in 
this  and  in  the  English  courts.  (1  Jolms.  Cos.  3il.  2Johm. 
Cm.  168.  ZBoa,  fy  Pull  201.  506.  510.  514.  531.  6  Easts 
Rep,  382.)  A  warranty  that  the  property  is  American,  un- 
doubtedly means  that  it  i^  not  only  ^Q  in  fact,  but  that  it 
shall  be  clothed  with  the  ri^quisite  evidence  .^f  its  American 
character,  for.  the  purpose  of  protection,  and  in  reference  to 
the  law  of  nations,  under  the  sanction  of  which  the  voyage 
in  question  was  to  be  conducted.  (1  Jobns^  Cos.  365.  2 
Johns,  Cos,  148.)  It  was  proved  tliat  the  ship  was  owned 
by  the  plaintiff,  and  that  he  was  aa  American  citizen  \  and 
from  the  case  we  are  to  conclude,  that  the  ship  had  ajl  the 
papers  requisite  for  an  American  .vessel,  except  an  American 
register.  The  case  is  somewhat  equivocal  upon  that  point, 
but  this  we.  think  to  be  the  better  construction  of  it.  If  she 
had  not  the  documents  required  by  our  treaties,  it  ought  to. 
have  been  made  a  distinct,  substantive  ground  of  objection, 
at  the  trtal.  The  case  states,  that  "tho. defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground  that  thp  vessel  was  war? 
ranted  by  the  policy  to  be  an  Ameticcin  vessel,  and  that  the 
plaintiff  had  produced  no  proof  of  he^r  being  such ;  but 
that^  on  the  contrary,  it  appeared,  from  the  testimony  in  the 
cause,  that  she  was  only  a  sea-letter  vessel,  without  an  A'^ne- 
rican  register."  This  wasr  an  admission  that  she  was  a  sea- 
Utter  vessel,  though  the  competent  proof"  of  that  *fact  is  not 
disclosed  in  the  case,  and  the  defendants  evidently  placed 
tl^ir  ;^otion  iox  a  nonsuit  on  the  single  ground  of  the. want 
oi*  ai  register.  If  any  thing  was  wanted  to  show  a  complia&ce 
with  the  warranty,  except  the  register,  it  ought  to  have  been 
expressly  so  stated.  The  presumption  must  be^.afler  verdict, 
and  upon  this  case,  that  every  objection  was  siupplied.  We 
are  then  reduced  to  this  single  point,  was  the  wanX  of  a  regis- 
ter a  breach  of  the  warranty  ?  At  the  time  the  policy  was 
underwritten,  there  were  two  kinds  of  American  vessels,  the 
one  registered,  and  the  other  unregistered  and  carrying  a  sea- 
letter,  or  an  official  certificate  of  ownership,  and  both  kinds 
were  recognised  by  law,  as  American  vessels,  though  the 
former  was  entitled  to  higher  privileges  under  the  laws  of 
Congress.  {Laws  U.  S.  vol.  6.  72.)  But,  in  reference  to 
the  law  of  nations,  and  to  security  upon  the  high  seas,  both 
species  of  vessels  were  equally  entitled  to  protection  as  Atne- 
Hean  property.  There  was  no  use  in  requiring  a  register  for 
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any  object  within  the  purview  of  the  warranty.  The  want 
of  it  did  not  enhance  the  risk.  "  It  is  a  known  and  esta- 
blished rule,"  'says  Sir  William  Scott,  in  the  case  of  the 
Vigilantia,  (1  Rob.  113,)  **that  if  a  vessdl  is  navigatiitg 
under  the  pass  of  a  foreign  country,  she  is  considered  as 
bearing,  the  national  charaeter  of  that  nation  under  whose 
pass  she  sails;  she  make»  a»  ^rt  of  its  navigation,  and  is 
in  every  respect  liable  to  be  considered  as  a  vessel  of  that 
country."  What  was  said  by  Lord  Alvauley  in  Baring  v. 
Claggett,  (3  Bos.  fy  Ptdl:  301,)  is  not  applicable,  nor  does, 
it  affect  this  doctrine.  He  considered  that  the  warranty  of  a 
ship  to  be  American  required  an  American  register,  under 
our  navigation  act  and  the  jFrencA.  treaty,  and  that  the  privi- 
lege of  carrying  the  Americaah  flag,  as  a  s^fe  conduct  among 
belligerent  powers,  w€ls  to  be  denied  to  all  ships>  not  saibag 
under  a  confiplicuice  with  thai  act:  The  act  he  refeited  to 
was  passed  iit  1793;  {Laws  U.  Si  *vol.  3.  p.  131,)  and  de- 
clared that  none  but  registered'  vessels  should  be  deemed 
vessels  of  the  United  Steves,  entitled  to  the  benefits  and 
privileges  apperfaining  to  such  vessels.  He  was  not  then 
apprized  of  the  distinction  between  registered  and  unre- 
gistered vessels,  and  of  the  legislative  recognition  of  the 
ktter  as  American  vessels,  entitled  to  privileges  in  port,  as 
such,  under  the  act  of  1803.  The  act  of  1793,  to  which  he 
referred,  seems,  by  its  terms,  to  have  left  unregistered  vessels 
as  alien  vessels,  and  without  the  protection  of  the  United 
States,  Whether  that  was,  or  was  not,  the  condition  of  such 
vessels  at  that  time,  is  not  now  a  material  inquiry,  since  the 
vessel  in  question,  at  the  time  of  the  warranty,  was  not  only 
American  property  in  fact,  but  entitled,  by  her  sea-letter, 
under  our  law,  and  under  the  law  of  nations,  to^the  immu- 
nities of  the  American  flag.  This  was  equivalent  to  what 
was  termed  by  Sir  William  Scott  a  national  pass,  and  so  it 
was  considered  in  the  Court  of  Errors,  in  the  case  of  Sleght 
V  Hartshorns,     (3  Johns,  Rep,  5ai.) 

The  court  are  accordingly  of  opinion,  that  the  motion^  on 
the  part  of  the  defendants,  be  denied. 


August^  1811. 


Vol.  VIII. 
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Motion  denied. 
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Low  against  Rooers  and  others,  Commissioners,  &a 

Where  an  in-  AN  inquisition  had  been  found  before  a  justice  of  the  peace, 
2ndlrThe*^h  pursuant  to  the  20th  section  of  the  act  to  regulate  highway^ 
section  of  the  (^ss.  24.  c.  186.  [1  R.  S.  522,  sec.  105,  et  seq.])  of  an  en- 
h\k^m}M9.  croachment  on  the  highway,  by  JLoWy  the  appellant,,  and  which 
u.  c.  186,)  for  was  removcd  to  this  court,  by  certiorari^  and  quashed.  And 
ment  *°o~*u!!^  ^^^  qucstiou  uow  raised  for  the  consideration  of  the  court,  wag 
highway,  was  whether  the  party  was  entitled  to  costs. 

removed     into 

this   court    by  , 

certiorari,  and  Per  CuHam.  This  casc  was  removed  into  this  court  by 
[  *322  ]  certiorari,  and  was  founded  upon  an  inquisition  taken  *under 
S,*"  Aai  TS  the  20th  section  of  the  highway  act,  (LawSy  vol.  1.  p.  596. 
appe'iiant  was  [1  U.  S.  ut  sup,])  by  which  the  jury  had  found  that  the  a^p^- 
^osuT^^uis^l  lant  had  encroached  upon  the  highway,  and  the  inquisitiok 
cants   wmsMUM  has  been  now  quashed  by  this  court. 

u  to^co*i"t«J  ^^^  inquisition  below  was  not  a  judgment,  or  orders  made 
for  the  benefit  of  another  person,  within  the  act  relative  to 
suing  out  writs  of  certiorari.  {Laws,  vol.  1.  p.  192*)  It 
seems  to  be  a  casus  omissus  in  our  statute  book,  as  to  costs. 
There  is  no  provision  giving  costs,  or  damages,  either  one 
way  or  the  other,  when  such  h  proceeding  as  that  below  is 
removed  into  this  court  by  certiorari.  The  act  regulating 
the  ^uin^  out  writs  of  certiorari  is  the  only  one  making  pro- 
vision for  costs  in  cases  analogous  to  this,  and  that  is  done  by 
requiring  the  party  suing  out  the  writ,  to  enter  into  a  recog- 
nisance to  pay  costs.  There  is  a  similar  provision  in  several 
British  statutes  relative  to  proceedings  by  certiorari. 

Costs  denied. 

(a)  A  certiorari  will  not  He  to  a  jastiee  of  the  peace  to  brin^  up  the  proceedings  had 
under  the  revised  statutes,  (1  JS.  £1. 621,  ei  tea,)  concerning  encroachment  on  highways. 
Pugsleyv.  Anderson,  SWendeUfACS. 
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PiTMPELLY  against  Crosby  and  others.  crosbt 

SHERWOOD,  for  the  defendants,  moved,  to  set  aside  an  A  gewni  w- 
inquest,  taken  at  the  last  circuit  in  Tioga  county,  and  all  jJJS'i?"  *^e2 
subsequent  proceedings,  for  irregularity.     He  cited  5  Johns,  need    not  b« 

lUp.  235,  236.      2  WU8.14.  «||nedbjreoon. 

The  irregularity  relied  upon,  was  the  want  of  the  name  of 
counsel  to  the  replication.  The  plea  was  a  special  plea  of 
payment  to  the  holder  and  payee  of  a  promissory  note,  before 
it  was  endorsed  to  the  plaintiff;  and  a  general  replication^ 
denying  the  pa3rment. 

H.  Bleecker^  contra.  ' 

Per  Curiam.  The  motion  must  be  denied.  The  case  *ot  [  ♦  323  J 
Simson  v.  Nedy  (2  Wils.  47,)  on  which  the  defendants' 
counsel  relies,  has  been  overruled  in  the  case  of  Hubert  v. 
Lord  Weymouth,  (2  Black.  Bep.  816,)  and  there  can  be  no 
more  reason  for  requiring  the  signature  of  counsel  to  a  general, 
replication  than  to  a  general  plea.  When  the  replication 
consists  in  a  mere  denial  of  .the  plea,  without  alleging  any 
new  matter  therein,  it  need  not  be  signed  by  counsel.  This 
appears  to  be  the  settled  practice  of  the  court  of  K.  B.  {Set- 
fcr,  327.    Impey's  K  B.  Prac.  263.) 

Motion  denied. 

243 


333  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

August,  1811. 

Adam» 

V. 

^oTcSumbi^  Adams  against  The  Supervisors  of  Columbia  County. 

An  order,  sign-  A  RULE  was  obtained  at  the  last  term,  requiring  the  de- 
ed by  two  Jus-  fendants  to  show  cause  why  a  mandamita  should  not  issue, 
seer  of  the  poor,  to  coHipel  them  to  audit  an  account  of  the  plaintiff's  for  medi- 
to  provkie  for  cine  and  attendance,  as  a  physician,  on  one  iVot AanieZ  Trntter. 

the      mamten-  ^^  '  '^    '' 

ance  of  a  pan-  a  pauper. 
per,  under  the 

the^acTof^th^e  E,  WUUams,  for  the  defendants,  now  showed  cause;  and 
18M  ^'"ss  ^^^  ^^^  affidavits-  which  were  read,  the  following:  fiicts  ap- 
c.  9o')  trvaiid!  peared.  On  the  twenty-third  April,  1810,  one  of  the  over- 
And  though  secrs  of  the  poor  of  Hudson  applied  to  Adams,  as  a  physician, 
[  *  324  ]  to  attend  on  the  pauper;  and  Adams  attended,  *from  time 
8uch  order  docs  to  time,  Until  the  seventeenth  July,  1810,  and  presented  his 
the  jmTice  am}  account,  amounting  to  ninety-four  dollars  and  seventy-tbree 
overseer  in-  ccuts,  to  the  defendants,  who  refused  to  audit  it. 
mt'e'^alTcil^  Two  justices  of  the  county  made  an  order,  under  their 
cumstances  of  hand^  and  seals,  upon  the  overseers,  of  the  poor  of  Hudson, 
fore^g"JiSg  the  to  provide  for  the  pauper  from  the  twenty-third  of  AprU,  1810,. 
4)rder,  sudi  an  far  his  Weekly  board,  at  two  dollairs  and  fifty  cents,  with  other 
iSded^*"  to  necessaries,  for  clothings  and  also  such  medicine  and  attend- 
havebeenmade  auce  for  the  rccovcry  of  the  pauper,  as  should  be  thought* 

and        implied   rrr^t^aa'irxr 

from  the  order.   ireCfSSary .  :,       ,^  , 

Tiie  justice  and      One  of  the  oversccrs  stated,  that  the  pauper  had  no  settles- 
no^  make"!he  "^^^t  within  the  State ;  that  he  was  not  in  a  situation  to  be 
inquiry  togcth-  rcmovcd,  and  that  he  supported  him,  pursuant  to  the  order  of 
fs'i!S'tX°ihdI  ^^^  justices,  and  directed  the  plaintiff  to  attend  him. 
joint  act.  Some  of  the  supervisors,  in  their  affidavits,  stated,  that  one 

/om1n"orders  ^^  ^^^  justiccs  who  made  the  order  was  examined  by  the 
for  the  relief  of  board,  and  stated  that  the  justices,  or  either  of  them,  did  not, 
Ee"o^ciiooked*  ^'^^  ^^^  oversccrs,  visit  the  pauper,  to  his  knowledge. 

and  the  justice 

We  'dir.ior,       ^«»  ^«''«».  fo'  the  plaintiff. 

as  to  the  nature 

Ihe"*  weekly  al^  ^^  CuHam.  The  act  of  24th  March,  1809,  {sess.  &2,  c. 
lowance,  and  if  90.  [1  jR.  S.  624.  s.  42])  makcs  it  the  duty  of  the  over* 
8^ck  or"iSound-  ^^^^^  ^^  ^^®  ^f  them,  of  the  city  or  town  in  which  any  pauper 

ed,     medicines  ' 

and  the  attendance  of  a  physician,  are  a  reasonable  charge ;  but  all  the  charges  of  maintaining  the 

Cauper  must  be  adjusteo  and  paid,  in  the  first  instance,  by  the  overseers  of  the  poor,  who  are  responsi- 
le  to  the  persons  rendering  the  assistance.  A  mandan^a  will  not  lie,  at  the  instance  of  the  party,  tc 
compel  the  supervisors  of  toe  county  to  audit  and  pay  the  account  of  such  charges.  The  supervisors 
are  only  to  pay  such  accounts  as  have  been  adjusted  and  paid  by  the  overseers,  in  pursuance  of  the 
justice's  orcler.  (a) 

(a^  Vide  EverUv,  Admnt^  19  Johns.  Rep,  358.  ExparU,  Dow,  1  Coweny  205.  People  v.  Su 
pervxsors  qf  Cayuga,  9  Coieen,  530.  Ex  parte.  Overseers  qf  Gates,  4  Cotoen,  137.  ChntHetf  r 
AUen,  5  Covfen,  644.  Flower  v.  Mien,  id.  654.  Palmer  v.  Fandsuborgh,  3  fVsndeU,  193.  Pe»- 
ple  V.  Supervisors  qf  Oswego,  9  WcndeU,  291 
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ha])pens  to  be,  who  reqtiire«  relief,  and  hcrfh  no  settlement     AL15AWV, 
tvitfiin  the  state,  to  mquh-e,  together  with  any  jastice  of  the  ^^jsi,  leii. 
county,  into  the  condition  of  the  pauper,  and  if  it  shall  appear       ad^** 
necessary  to  the  overseer  or  justice,  the  justice  is  to  give  an  v. 

order  on  the  overseers  for  an  allowance  to  the  pauper,  and  ®of*cSumWa' 
such  allowance  is  to  be  a  county  charge. 

The  first  question  in  thi«  case  is,  whether  the  order  was 
valid.  The  act  does  not  require  two  juiWices  to  unite  in 
making  tlie  order,  but  if  it  be  made  by  two,  or  «iore,  instead 
of  one,  that  circumrstance  cannot  weaken  it,  hot  *af e  the  *  [  325  J 
overseers,  or  either  of  them,  to  unite  in  making  it,  few  the 
order  is  to  be  made  in  writing,  by  the  justice  upon  the  over- 
«feer.  But  the  act  required,  as  a  preliminaTy  step,  that  the 
jufelice  and  overseer  shall  inquire  into  the  condition  of  the 
pauper,  and  if  it  shall  appear  to  them  that  relief  is  necessary, 
the  order  is  to  be  made.  The  order  does  not  aver,  by  way 
of  recital,  that  those  steps  were  taken ;  but  they  are  to  be. 
intended  to  have  been  taken,  and  are  implied  in  the  ord^ 
itself  The  act  does  not  prescribe  any  formal  evidence  of  the 
feet  of  its  having  appeared  to  the  overseer,  as  well  as  the 
ju^ice,  that  the  pauper  stood  in  need  of  support.  It  is  to  be 
necessarily  inferred  to  have  so  appeared  to  the  overseers,  as 
they  did  not,  when  called  upon,  show  any  sufficient  cause  to 
the  contrary.  They  must  have  conceded  the  feet*  Nor  was 
it  requisite  that  the  overseer  and  justice  should  have  inquired 
together,  into  the  condition  of  the  pauper,  because  they  are 
not  to  do  an;f  joint  act.  The  order  is  to  be  the  exclusive 
act  of  the  justice,  and  the  cases  which  were  cited  to  this 
point  are  not  applicable.  The  order  is,  of  itself,  evidence 
that  the  overseers  and  justices  had  all  seen  the  pauper,  for  he 
had  been  before  them,  and  theinqnirv  by  each,  into  his  circum-  " 
stances,  is  necessarily  to  be  inferred.  There  was  no  formal 
evidence  of  thaft  feet  required  by  the  statute,  and  if  it  is  t<>  be 
reasonably  implied,  it  is  enough.  The  case  of  The  King  v. 
The  inhabitants  of  Woodsteffohy  (2  Barnard.  207.  247,) 
shows  that  objections  as  to  matters  of  form,  in  an  order  for 
the  relief  of  a  pauper,  are  to  be  overlooked,  and  humanity 
dictates  that  sudi  orders  should  be  liberally  treated.  All  that 
one  of  the  justices  stated  before  Ae  board  of  supervisors, 
was,  that  there  was  no  joint  inquiry  into  the  statfe  of  the 
pauper.  The  facts  on  the  fece  of  the  order,  prove,  that  each 
party  must  have  made  the  inquiry,  and  the  debility  and  help- 
lessness of  the  pauper  must  have  appeared  to  all,  for  it  is 
nowhere,  nor  by  any  person,  denied. 

*T^e  second  objection  is  as  to  the  extent  of  the  allowance.      [  ♦  326  ] 
It  is  not  only  a  weekly  sum,  but  necessary  medicine  and 
attendance.    The  act  says,  the  justice  is  to  make  "such 
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[*327] 


allowanee '  weekly^  or  otherarise,.  ^  the  noceasities  (rf^  .the 
pauper  shall  require."  TUs  gives  a  reoAOfiable  discr^itios^io 
the  magistrate,  as  to  the  mode  and  nature  of  the  allowance. 
If  the  pauper  be  sick,  common  sense  and  humanity  dictate 
that  medicine  and  attendance  are  as  necessary  as  food  and 
clothing,  and  the  precise  aaio^rt-ofvsvch  medicine  and  attendr 
ance  could  not  be  fixed  beforehand.  It  must. depend  upoii 
the  circumstances  of  the  case.  The  account  exhibited,  as 
well  as  the  order  of  the  JHstices,  shows  the  distresised  condi- 
tion of  the  pauper.  The  justices  in  their  order  say,  that  "he 
must  inevitably,  perish  unless  timely  relieved,"  fut  be  had  a 
white  swelling  on  his  knee ;  and  it  appears  that  the.diso];dei 
terminated  in  the  amputation  of  his  thigh.  If.  an.  order  on 
the  oveyrseers  for  medical  aid  could  not  be  Ic^gaQy  made  in 
such  a  case,  what  was  to  be  done  7  Did  the  stati|te  mean 
thai  the  man  should  be  left  to  the  aid  of  private  couipas- 
sion,  Or  to  perish  ?  The  law  ought  not  to-  be.  so  narrowly 
construed,  and  the  order  is  to  be. deemed  su0iciei)it  tg  .Qqxer 
the  expenditure  in  question. 

The  third  and  oaly  remaining  question  is,  45  to  the  legular 
mode  of  adjusting. and  exhibiting  the  charge  to  the  board  of 
supervisors.  It  is  to  be  exhibited  as  a  charge  paid  by.  the 
overseers,  under  the  order  of  the  justice.  The  account  exhib- 
ited, though  signed  by  the  overseer, has  never  been. paid  by 
him,  nor  is  it  stated  that  the  overseer  had  even  examined  and 
admitted  the  account,  as  just  and  correct.  It  was  handed  by 
him  to  the  supervisors,  just  as  it  had  been  presented  to  him 
by  the  physician..  He  wa^  only  the  agent  of  transmif^sioD. 
The  overseers  are  not  the  complainants  in  the  present  ic^se. 
It  is  AdafnSy  the  physician,  who  complains,  and  sues  for  ^he 
mandamus.  But  the  persons  who  aflford  assistance  to  the 
'^''pauper  are  to  look  to  the  overseer,  and  he  is  to  pay  them. 
The  statute  says  that  the  order  ^^  shall  be  a  sufficient  voucher 
for  the  payment  of  so  much  money  by  the  said  overseer." 
The  supervisors  of  the  covmty  are  not  the  board  to  ascertain 
whether  the  services  have  hem  actually  and  faithfully  rend- 
ered to  the  pauper.  That  must  be  adjusted  by  the  overse,er8 
of  the  poor,  who  are,  in  the  first  instance,  responsible  to  the 
persons  rendering  the  assistance.  The  supervisors  were  only 
to  pay  such  accounts  as  the  overseers  had  adjusted  and  paid, 
in  pursuance  of  the  order.  As  the  account  in  question  had 
never  been  ojdjusted,  allowed  and  paid,  by  the  overseers  of 
Hudson,  the  supervisors,  for  that  reason,  were  not  bound  to 
notice  it,  and  on  that  ground  alone,  the  court  refuse  to  inter- 
fere. But  we  have  given  our  opinion  on  the  merits  of  the 
case,  so  that  when  the  account  shall  have  been  liquidated  and 
settled  by  the  overseers,  and  duly  exhibited  by  them  to  the 
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-sity  of  an  application  to  this  court  A«gu»t,  Uii. 

Rule  refused.      ^saw^lm" 

T. 

Sa.ttkes«x. 


Satterlee,  Administrator,  against  Satterlee. 

.  N,  WILLIAMS,  for  the  defendant,  moved  to  set  aside  the  DotthU  pUtu 
aefault  entq^-ed  in  this  cause,  for  want  of  a  plea,  and  all  sub-  by  coun«eif*^ 
sequent  proceedings,  for  irregularity.  puneadndm- 

The  defendant  had  pleaded  the  general  w«e  and  plena  jSe^/n^ 
administravit,  a  copy  of  which  was,  in  due  season,  delivered  not  be  Signed 
to  the  plaintiff's  attorney,  but  the  pleas  not  being  signed  by  j^JSi*  w*iSl 
counsel,  the  plaintiff's  attorney  treated  them  as  a  nullity,  and  Uie  general  is- 
entercd  a  default  for  want  of  a  plea.  2oSife*  ^^'^^d 

must  be  signed 

Huntington,  contra,  said,  that  the  plea  being  double,  ought  ^^  <^oansei. 
to  have  been  signed  by  counsel,  and  cited  Dubaie  v.  Philips. 
(5  Johns.  Rep.  235.) 

*JVitliams  observed,  that  neither  oif  the  pleas  required  a       [*328] 
counsel's  hand,  and  cited  Tidd^s  Practice,  622.     1  Sellon, 
326, 

Per  Curiam.  This  case  comes  within  that  of  X>ii&oi9  v. 
Philips,  (5  Johns.  Rep.  233,)  and  the  double  plea  of  nan 
assumpsU  and  plene  administravit,  was  not  good,  without 
the  signature  of  counsel.  Had  the  last  plea  been  singly  plea- 
ded, it  need  not  have  been  signed  by  counsel ;  but  double 
pleas  must  be  so  signed,  according  to  the  practice  of  the  Court 
of  JT.  B.,  which  is  the  practice  of  this  court  in  those  eases  in 
which  a  different  practice  has  not  been  established.  (1  Tidd, 
621,  622.  2  East,  225.)  We  grant  the  motion  tc  set  aside 
the  default,  and  to  let  the  defendants  in  to  plead,  ipon  pay- 
ment of  costs. 

«47 


388  CASES  IN  THE  SUPRIi^E  COURT 

Auguiit,  m\. 


in  ibeaiftUerof 

r)iwi.M.   I"^  ^^^  matter  of  Hugh  M'Dowle  and  Johx  M'Dowle, 

Infants. 


M7)oWL£S. 


non»rb^BdM  WRITS  of  habeas  corpus  were  awarded,  in  the  last  vaca- 
apprentice,  un-  tiOH,  by  the  recorder  of  Albany,  to  Nathan  Spier,  of  the 
lrto,\n<r?«.  *own  of  Waterviiet,  to  bring  up  the  body  oi  Hugh  M'Dowle 
cuies'  the  deed  and  to  Nathan  Slosson,  of  the  same  place,  to  bring  up  the 
Where ^bi'T  ^^V  ^  ^^^^  M'Dowle.  The  recorder  certified  the  writs 
ther  of  an  in-  and  Tetums  into  this  coort,  and  recognised  the  parties  to 
malier'elcecut!  ^PP^**"  ^^  this  term,  and  produce  the  infants.  They  now 
ed  an  indenture,  appeared,  and  the  infitnts  were  produced  in  court. 
feSfio^tb^iS".  The  return  by  Nathan  Spier  stated,  that  on  the  third  of 
ter,  it  was  held,  Majf,  1808,  Motttiew  M*Dowle,  father  of  the  infant,  sealed 
[*329]  and  delivered  to  him  an  indenture,  which  was  set  •forth,  by 
tiiat  the  indent-  which  he  bound  his  son  Hugh,  then  six  years  of  age,  to  JVi*- 
}.^2^*^"if*>^e  than  Spier,  (a  member  of  the  society  called  Shakers,)  to  be 
bound)  was  not  by  him.  Or  under  his  care,  fed,  clothed,  taught  to  read  and 
eiiUd"^  *d  th**  write,  and  in  the  carpenter's  «ind  joiner's  trade,  provided  cir 
Uieiufaji?  alone  cumstanccs  would  admit,  and  the  boy  inclined,  and  to  instruct 
r^a'^r^**^?  *^'  ^™  ^^  other  matters,  according  to  his  faith,  and  the  faith  and 
defecffn^iheTn^  practice  of  the  church  and  society  to  which  he  belonged,  until 
?he"infalit  b*^"*^  ^^^  ^^^  ^^  twenty-one.  If  the  boy  inclined  to  depart  before, 
hloughT  up'on  the  father  agreed  to  take  him  away,  on  being  duly  notifed, 

ht/teas    corptUf   (fee. 

e/io"orde?  the  The  indentures  were  executed  by  Spier,  and  the  father  of 
iivered°t^^  ?h  ^^^  infant.  The  return  further  stated,  that  the  infant  had 
fatheMherebe!  ncv^r  manifested  any  desire  to  depart,  t)ut  an  inclination  to 
inor  no  evidence  gtay,  though  on  the  twentieth  of  l>cce»i&«r  last,  the  father  and 
TtraiJu'^^Si'  the  Jiime«  M'  D&wle  had  fraudulently  and  forcibly  taken  away  the 
part  of  the  mas-  boy  and  kept  him  «ix  weeks  ;  that  he,  Spier,  had  performed 
ihe  infant  if ave  the  covenants  in  the  indenture  on  his  part,  and  was  willing  to 

o  ?o  yjhere  he  perform,  &C. 

.leased  (a)  ,y^  return  to  the  other  writ  was  similar ;  it  stated  that 

Johyi  was  bound  by  his  father  on  the  twenty-third  of  Aprit, 
1808,  the  infant  being  then  eight  years  old,  and  that  he  was 
to  be  taught  the  trade  of  a  blacksmith,  &c. 

A  petition  was  also  presented,  signed  by  the  in&nts,  one 
being  eleven,  and  the  other  eight  years  old,  praying  that  they 
might  now  be  permitted  to  execute  the  indentures. 

Rodman,  for  the  infants,  contended  that  the  indentures 
were  void.     The  act  concerning  apprentices  and   servants 

(a)  Where  a  kabeoM  corpus  is  directed  to  a  private  person  to  brins  up  an  infant,  the  court  are 
bound  ex  debito  juttidm  to  set  the  infant  free  fh>m  improper  restraint,  but  whether  they  shall 
direct  it  to  be  delivered  over  to  any  particular  person,  rests  in  their  discretion,  under  the  cir- 
cumstances of  the  case:  even  though  the  application  proceed  fVom  the  father  of  the  icfout. 
Matter  ^  WMron^  13  Mn$,  Rep,  418. 
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^^sess.  24.  c.  11.  s.  8.  2  R.  S,  154.  sec.  1)  requires  the  infant 
to  be  a  party  to  the  deed  ^  he  must  be  bound  "by  indenture  of 
his  or  her  own  free  will ;  and  the  infant  cannot  be  bound  un- 
less he  executes  the  indenture.  An  infant  cannot  be  bound 
an  apprentice  without  deed,  and  that  must  be,  according  to 
,  the  statute,  by  indenture.  (1  Black.  Cam.  426.  1  Salk.  68. 
1  Burn's  Just.  88.  <20th  edit.)  Ld.  Eaym.  1117.) 

*In  the  ease  of  T%e  King  v.  Cromford,  (8  East,  25  S.  P. 
S  Salk.  479.  1  Bott.  522,)  Lord  Ellenhorough  said,  that  a 
contract  between  the  father  and  the  master,  -under  seal,  not 
executed  by  the  infant,  not  being  a  legal  apprenticeship,  wa3 
not  binding  on  the  son  or  father  for  him,  but  the  service  was 
voluntary. 

Again,  the  word  apprentice  must  be  used  in  the  indenture, 
otherwise  it  is  void.    {Dalton,  58.) 

P.  Van  Vecbten  and  A.  Van  Vechteny  contra.  This  is  an 
application  on  the  part  of  the  father,  who  has  voluntarily  part- 
ed with  all  his  authority  over  his  child.  It  is  not  necessary  to 
show  that  the  indenture  was  within  the  statute.  It  is  suffi- 
cient, if  it  is  good  at  the  common  law ;  for  a  father  has  a  right, 
by. common  Taw,  to  bind  his  child.  (4  Comyn's  Dig.  579. 
Just.  (B.  55.)  But  the  statute  cannot  require  the  infant  to 
sign  and  seal  the  indenture,  for  he  may  be  so  young  as  not  to 
be  able  to  sign  it.  All  that  can  be  required  is,  that  the  infant 
shcfuld  consent  to  the  binding,  and  that  consent  may  be  by 
parol.     (2  Term  Rep.  726.) 

It  has  been  laid  down  in  several  cases,  that  it  is  not  neces- 
siry  that  the  word  apprentice  should  be  used  in  the  indenture. 
(8  Term  Rep.  379.     1  East,  531.     4  East,  298.) 

The  father  here  has  no  claim  or  right  to  tire  child,  after 
having  voluntarily  parted  with  his  power  and  authority.  The 
object  of  the  writ  of  habeas  corpus  is  to  remove  illegal  or 
improper  restraint.  It  is  granted  at  the  instance  of  the  party 
aggrieved.  Infancy  is  a  personal  privilege,  and  can  be  taken 
advantage  of  only  by  the  infant  himself.  (5  Johns.  Rep.  261, 
162,  1  Hen.  Bl.  515.  Doug.  500.  5  Term  Rep.  715.) 
Besides,  the  contract  itself  provides  an  adequate  remedy  for 
the  infant,  for  he  may  leave  his  master  whenever  he  pleases. 
There  is  no  evidence  of  any  coercion  used  by  the  master,  to 
keep  the  infant,  against  his  inclination. 

Per  Curiam.  Two  objections  are  taken  to  the  validity  of 
the  indenture  stated  in  the  return  ;  1.  That  it  is  not  executed 
by  the  infant ;  2.  That  the  word  "apprentice"  is  not  inserted 
in  the  deed. 

*The  first  objection  is  founded  on  the  words  of  the  statute, 
(Laws,  vol.  1.  p.  186.  [2  JR.  S.  154.  s.  11)  which  evidently 
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requires  the  deed  to  be  executed  by  the  isfimt,  as  well  as  by 
his  parent  or  guardian.  At  common  law,  a  parent  may  biiid 
his  infant  an  apprentice,  but  the  statute  must  be  considered  as 
controlling  the  common  law,  in  this  respect,  and  as  requiring 
the  infant  to  be  a  party  to  the  deed.  The  infant,  in  the  pres- 
ent case,  is  not  therefore  bound,  and  the  question  is  as  io 
the  relief  which  ought  to  be  granted  upon  the  present  writ. 
^  The  father  who,  on  his  part,  executed  the  indenture  with 
the  master,  sues  out  the  writ.  There  is  nothing  before  the 
court  to  show  any  improper  treatment  of  the  in&nt,  nor  that 
the  party  to  whom  the  father  intended  to  bind  him  has  not 
hitherto  faithfully  performed  the  stipulations  in  the  indenture. 
This  is  not  a  case  then  in  which  the  father  has  any  equity,  or 
any  right  to  complain.  He  may  be  bound  still  by  the  cotc- 
nants  in  the  indenture,  though  the  Infant  is  not.  It  is  for  the 
infant  alone  to  take  advantage  of  the  defect,  and  if  he  does 
not  choose  to  do  it,  he  may  waive  the  defect,  and  avail  him- 
self of  the  benefit  of  the  apprenticeship.  All  that  the  court 
are  required  to  do,  under  the  present  writ,  is  to  see  that  the 
infant  is  not  restrained  against  his  will.  The  course  and 
practice  of  the  English  courts,  on  the  like  occasions,  is  well 
settled.  It  was  observed  by  Lord  Mansfield,  in  Ihe  case  of 
Rex  V.  Delaval  and  others,  (3  Burr.  1434,)  that,  "  in  cases 
of  writs  of  habeas  corpus  directed  to  private  persons  to  bring, 
up  infants,  the  court  is  bound,  ex  debito  justidiB,  to  set  the 
infents  free  from  any  improper  restraint ;  but  they  are'  not 
bound  to  deliver  them  over  to  any  body,  nor  to  give  them  ftny 
privilege.  This  must  be  left  to  their  discretion,  according  to 
the  circumstances  of  the  particular  case."  And  in  that  case, 
the  K.  B,  refused  to  deliver  the  infant  to  her  father,  but  left 
her  at  liberty  to  go  where^she  would.  In  the  case  of  Biex 
V.  Smith,  (2  Str,  982,)  a  boy  under  14  was  brought  up  on 
^habeas  corpus,  sued  out  by  his  father,  to  obtain  possession 
of  him  from  his  aunt;  but  the  court  merely  left  the  boy  at 
liberty  to  go  where  he  pleased,  and  the  boy  chose  to  stay 
with  his  aunt. 

In  the  present  case,  then,  the  court  can  only  declieu^,  that 
the  infants  are  at  liberty  to  go  where  they  please.  They 
may  go  and  put  themselves  under  the  protection  and  care 
of  their  father,  6r  they  may  return  to  the  service  of  their 
master. 


N.  B.  The  Chief  Justice  then  asked  the  infants  where 
they  chose  to  go,  and  they  answered  that  they  wished  to  re- 
turn to  their  masters.  The  counsel  for  the  masters  suggest- 
ing that  violence  might  be  used  on  the  part  of  the  father,  to 
gain  possession  of  the  boys,  the  court  directed  a  constable  to 
attend  tlicm.  Afterwards,  the  counsel  for  the  father  sug- 
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Kted  io  tlie  oonirt,  ihtt  improper  soeaiis  aii4t€0«9tmnt  bad  albaijfy. 
n  ii8ed>by  tbe  mtsters  and  others^  bebnging  to  the.society  Aagu«t,jBil 
of  Shaker  a  f  to  induce  ihe  children  iodedare  their  election  lo  '"^'^ 
return,. and  tiiat  the  answers  were,  not  freely  given  by  tbein 
to.the  court.  The  parties  Ihea  agreed  that  the  boy^  should 
bo  privately  eiamined  by  tboree  gentlemen  oC  the.  bar  as, to 
their  election ;  4uid  the  .couirt  appoiated  three 'Counsellors  .to 
QxamaAe  the  boys>  in  order  to  discov^er  their  free  wishes.  The 
counsellors,  after  making  the  inquiry,  reported  to  .the  coui:t, 
that  the  boys,  after  .being  <carefuUy  informisd  of  the  purpose 
of  the  inquiry,  expressed  a  deckled  and  unequivocal  desiro  to 
return  to  their  masters,  and  a  strong  and  unaccountable  re- 
pugnance to  go  back  .to  their  &ther.  Th^  court  hereupon 
ordered  the'  boys  to  be  delivered  to.  their  masters,  and;  directed 
anoSicer  to  attend  and  protect  them  in  their  letiirn,. accord- 
ing to  theif  choftoe.' 

It  was  mentioned,  that  theimotheor  of  the  children^Qow  de- 
ceased, had;  been  a  member  of  the  society  Cfdled  Shakers. 


*Hewson  against  D^yoekt,. 


[•t>^3j 


.  HILDRETH,  (Attorney-General^)  m  behalf  of  Damd  I.  Judgment  ha<r. 
Zeill»,  and  JcwaM  Spreal^^  moved,  that  all  sales  of  ]o$i  No.  laLd^agaii^I 
4^  in  Va^  Sly^k^a  and  Depey^er's  patent,^n  the  <toiwa  of  a  defendant  on 
Potofine,  in  the  county. of  IHouigomery,  undi^r  a  fieri  faciae  Sy  bsffin^i* 
issued  in  the  above  cause,  be  postponed  indefinitely,  or  for-  an  execution 
hkideiv-  ...  ro!fJi'"thJ  t 

In  the  affidavits  which. .were  read,  the  following  facts  were  mount  due  on 
stated-  On  the  6th  February,  1811,  Zeilly  and.  Spreaier  J^'enf^Lnd'ui; 
purchased,  for  1,670  dollars,  the  lot  No.  4,  at  a  sheriff's  sale,  sheriff  sold  a 
under  an  e;Kecution  issued  in  February  vacation,  1910,  in  the  {[^dJfcnHant'^^ 
above  cause,  and  under  another  execution  issued  in  A^gUfit  worth  7,ooodoi- 
vacation,  1810,  at  the  suit  of  /.  4;  A.  Kane,  against  Deygert  ^""^^J^^^  "^^ 
and  one  £bnry  Deill.  At  the  time  of  the  sale,  the  sheriff  ^"^tbr  I'niodof^ 
had  in.  his  hapds^  another  execution  in  favor  of  Robert  fi.  ^^m^  aI^S- 
Henry  against  J}eygertyQa,SL  judgment  obtained  subsequent  er  '^execution 
to  the  other  two.     The  proceeds  of  the  sale  amounted  to  ^sued*^*'7*'o|! 

lect  the  amount 
due  on  the  second  instalment,  and  the  same  tract  of  land  was  again  taken  l^y  the  sheriff,  and  advertised 
for  s^le.  A.f  the  purchaser  under  the  first  sale,  applied  to  the  court,  on  affidavit,  to  stay  all  further  sale 
of  tbe  land  s  bnt  the  .court  reifused  to  interfere,  say»ng|  the  parly  who  hm  tide  nuitl  be  left  to  bis  legal 
remedy.(a) 

Buiff  seems f  that  the  land  in  question,  in  the  hands  of  the  purchaser  und^r  the  first  sale,  is  no  longer 
bound  by  the  judgnnenl}  it  being  pfesumed  that  the  land  sold  for  its  vi^oe,  and  the  purchase  is  to  he 
considered  absokite,  in  regard  to  the  lien  or  judgment ;  that  the  prope  course  in  all  sales  of  real  and 
personal  property,  is  to  sell  so  much  of  the  property  charged  as  wilt  rrobably  satisfy  the  eiKcutiou, 
ittd  wbifih  can  coaveniently  and  reasonably  do  sold  s^pafate^y. 
(a)  Vide  Cotnw  v.  SmifJI,  t^/Va,  337 
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ALBAT^,  about  500  4o9a!r8,  o^er  Mid  abcyve  t^  amount  of  tiie  two  lir^ 
Attgait,  1811.  exeottticais,  and  a  considerable  part  of  the  500  doUars  had 
been  applied  towards  satisfying  the  tbird  execution.  At  th6 
time  of  the  sale,  JSeUfy  and  Spreaket  did  not  Ik^now  tbstt 
more  money  was  ^er  would  become  doe  on  the  first  judgm^rit. 
f.  fy  A,  Kane  are  alone  interested  in  all  the  judgments.  The 
same  lot  has  again  been  adveitised,  trnder  an  execution  issued 
on  the  first  judgment,  to  collect  afiother  instalment  due  eti 
the  judgment  which  has  become  due  since  the  sale  above 
f  *  334  ]  stated.  Zeilly  and  SpreakeTy  *8ince  their  purchase,  and  be- 
fore the  present  execution  issued,  had  bargained  and  sold  the 
lot. 

The  affidavit,  on  the  part  of  the  plaintiff,  stated,  that  the 
execution  in  this  cause,  is  to  collect  the  half  of  what  was  due 
on  the  two  first  instalments  ef  the  bond  on  which  the  judg- 
ment was  entered  ;  that  the  lot  sold  is  worth  7,000  dollars, 
and  that  it  was  understood  from  Zeilly  and  Spreaker,  that 
they  purchased  for  the  benefit  of  the  defendant.  The  present 
execution  has  been  issued  for  half  of  the  instalment  due,  or 
about  509  dollars ;  Deilly  the  other  defendant,  having  engaged 
to  pay  the  other  half,  and  that  the  defendant  has  no  other 
means  to  pay  what  is  due. 

BUecker  and  Sedgwick,  for  the  plaintiff. 

Per  CpHam,  It  is  not  requisite  that  the  court  should 
interfere  in  this  summary  way,  by  rule,  to  prevent  the  sheriff 
from  selling  property  on  execution  which  is  alleged  not  to  be- 
long to  the  defendant.  The  party  having  title  has  his  remedy 
by  action,  if  he  sustains  injury,  and  no  sale  by  the  sheriff  will 
affect  the  title  to  lands  not  subject  to  sale  under  the  exe- 
cution. But  though  the  motion  is  denied  on  this  ground,  the 
court  think  proper  to  intimate  their  impression  on  the  question 
which  has  been  raised,  lest  the  parties  may  be  misled  by  their 
silence.  "Kiey  give  no  decided  opinion,  as  the  point  may 
possibly  hereafter  come  before  them  in  a  regular  course  of 
litigation ;  but,  under  their  present  view  of  the  subject,  they 
consider  that  the  lands  in  question,  in  the  hands  of  the  pur- 
chasers are  no  longer  bound  by  the  judgment.  It  is  to  be 
presumed,  that  the  lauds  sold,  under  the  former  execution, 
for  their  value,  and  the  purchase  is  to  be  considered  as  abso- 
lute, in  respect  to  the  lien  or  judgment  under  the  authority 
of  which  they  were  sold.  The  sale  extinguished  the  lien  as 
to  the  lands  sold.  The  proper  course,  both  on  sales  of  real 
[  *  33S  ]  and  personal  property,  is  to  *sell  only  so  much  of  the  property 
charged,  as  will  probably  satisfy  the  executicm,  and  which  can 
conveniently  and  reasonably  be  sold  separately.  A  party  who 
sells  under  a  power,  is  not  bound  to  sell,  at  once,  all  the  pro- 
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p^ty  bound  by  the  power,  and  in  many  cases  it  would,  be  an.    Albany, 
ftctof^reat  oppreswoa  to  do  it.  {Co.IAtt  11  a.  a.    1  Ckimea's*  August,  isii. 
Cases  in  Error y  18.     Nojfy  59.)     But  if  he  does  do  it,  he  THTp^ofL^ 
o^ht  not  to  be  permitted  to  sell  the  property  a  second  tinie,     „^J^. 
to  satisfy  new  and  growing  instaknenta     If  he  wishes  not  toi 
exhaust  at  once  his  resources  under  the  lien,  he  should  sell  no* 
more,  of  the  estate  tha«L  was  requisite  to  satisfy  the  ini^ment 
due. 

Motiooi  denied. 


HARDEff«> 
BERGU. 


The  Pjeople  agaimt  HAROEJ^BERGa  and  others. 
SUDAM,  in  behalf  of  Johannis  G.  Hardenberghy  moved 


A  settlpincnl 

to  set  aside  the  attachment  issued  in  this  cause^  for  the  non-  tie  ^defendam 
payment  of  costs  in  a  certain  suit  in  ejectment.  »«  a   suit,   in 

whose        favor 
they  are  award- 

L,  Elmendorf,  contra^  ©d,    with   the 

plaintifl'  is  val- 
id, if  made  with- 

Numerous  affidavits  were  i^cad  on  both  sides  ;  but  as  enough  ©"i  not'^'e  from 
appears  from  the  opinion  delivered  by  the  court,  it  is  unne-  Srorlty"of'*a!iy 
cessary  to  detail  the  facts.  claim  or  ii€«, 

and  without  a  ly 
collusion;  to  ce- 

Per  Curiam.     The  ejectment  suit  of  Jackson^  ex  dem.  p»^ive  the  atti.r- 
Jonas  Harsbrouck  and  Johannis  G,  Hardenbergh,  v.  John  i^fe^^^'^iahlfs 
Schoonmaker,  terminated  in  favor  of  the  defendants ;  and  whirh  an  attor- 
the  costs  were  taxed  at  684  dollars,  and  6  cents.     The  de-  on''his"'ciLurr 
fendant,  afterwards,  on  the  1st  of  April  last,  entered  into^an  exira  serviciis, 
agreement  with  Johannis  Q.  Hardenbergh,  one  of  the  lessors,  fees^**  makeTi 
to  collect  a  moiety  of  those  costs  of  the  other  lessor,  and  part'  of  the  at- 
settled  with  him  for  Qne  moiety,  and  *gave  him  a  discharge        [  *  336  ] 
in  full.     Notice  of  this  proceeding  was  immediately  commu«>  J,®™^^!^     '**^j 
nicated   to  Mr.  ElmmdorJ,  the   defendant's   attorney,   and  cos^ts,  o?  which 
notwithstanding  that  notice,  he  has  since  sued  out  an  attach-  ^*]^.^^^"^^  ^i^g! 
ment,  for  a  moiety  of  the  taxed  costs  against  Joham^i^  €:.  tileiiTterf^encV 
Hardenberghy  who  now  applies  to  have  the  attachment- set  r[.  **^*   *^''^^ 
aside.     It  is  adiijitted  by  Mr.  Elmendor/,  that  the  fees  of  the 
jurors,  witnesses,  surveyor  and  shower,  as  taxed  in  the  bill>; 
amounted  to  315  dollars,,  a^d  53  cents,  and  that  he  has  not 
advanced  any  part  of  those  disbursementsi.  nor  does  it  appciU". 
that  he  has  made  himself  personally  responsible  fox  them,  ot 
any  part  of  them.     This  settlement  of  the  costs  by  the  de- 
fendant himself,  in  whose  favor  they  were  awarded,  being 
made  previous  to  any  notice  from  the  attorney  prohibiting  the 

{a]  Vide  Martin  v.  Hawks,  15  Johns.  Rep.  405.    Power  r,  WhaUey,  1  Coweti,  ITS. 
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settiement,  is  valid,  acdotdingto  the  case  of  Pind&f  x.  Mot* 
ris:  (3  Caines,  166 ;)  unless  it  appears  to  have  bee6  ^ne 
collomvely  to  cheat  the  tlttorney.  But  it  would  be  going*  too 
far  to  infer  such  a  charge  from  the  facts  iit  this  case^  consideif- 
ing  that  nearly  a  moiety  of  the  bill  was  not  doe  to  the  attor*- 
ney  ift  his  character  of  attorney,  b«it  belonged  to  the  defc^- 
ant,  who  is  responsible  for  those  disbursements.  The  smaff 
surplus  remaining  of  the  moiety,  after  deducting  those  dis^ 
bursements,  was  no  object  that  could  justify  the  imputation  of 
collusion  or  fraud.  The  claims  which  the  attorney  may  have 
upon  the  defendant  for  his  extra  senrices,  and  for  counsel  fees, 
constitute  no  part  of  an^aHem^'fi'lieii  upon  the  taxed  costs, 
or  which  the  court  will  protect  against  the  interference  of  his 
client. 

The  motion  to  set  aside  the  attachment,  as  against*  Johanr 
nU  G.  Hardehberghf  is,  therefore,  granted.  ^ 


[*337] 


*Cairxs  and  Lord  agmmt  SmitbT. 


J'isac'a^cl  ^^'^  VECHTEN,  for  the  defendant,  moved  to  set  aside 
oad  execution,  the  cxecution  issued  in  this  cause,  in  the  hands  of  the  sherifT, 
returned  ^"'  **  ^'  ^^^^  ^^'  proceedings  be  stayed,  so  far  as  relates  to  the  real 
Though  where  estate  of  the  defendant,  advertised  for  sale,  by  the  sheriff; 
hSs  i.?uT^j:  "°,der  the  execution.  .;,"., 

advisedly,  it 
may  be  with- 
drawn, before 
any  thing  is 
done    upon  it 


Hussell,  contra. 


'et  where  a  sale 
been  made 


yet^ 
had 


Several  affidavits,  were  read. 

1.  Sciimore,  a  deputy  of  Butt,  late  sherilF  of  Sciratoga, 
"Ir!!  t°^®fifl  swore,  that  executions  were  lodged  in  his  hands,  iti  the  above 

cution.  and  the  »  •      a  ■  •  i  ■»   ^      •»  ■.• 

sheriff  died  cause,  and  m  two  other  causes  agamst  the  same  defendant,  by 
UngTdeerTt  •'^  f^^^ier,  attorney,  with  directions  to  advertise  for  saie  the 
was  heidXreff-  real  estate  of  the  defendant  in  Btdlston;  that  he  Accordingly 
di^  and^il-  advertised  the  same  for  sale,  and  the  same  was  sold  to  JBcn/tf- 
press  Ac  exS-  Win  Smith,  for  20  dollars,  who  purchased  for  dne  iSAau?,  and 
roe  a°Jecond'to  '^'mtfA  paid  the  moucy  to  the  deputy. 

S^  newTherifr,  2.  ^aw  sworc  that  he  purchased  of  Smith  his  title  under 
o7  ^MiiST'^^the  ^^^  ^^ '  ^^^  ^®  ^^^^  lands  are  again  advertised  for  sale 
property"!  sec-  Under  a  sccoud  execution,  issued  in  the  above  suit ;  thit 
on^^i"je.(a)  BiM,  the  sheriff,  died,  without  executing  any  deed  to  the 
s.o.^  on  the  firs*  purchascr,  and  his  executors  refuse  to  execute  a  deed. 
e.««jtion  was      3.  J,  Mand^viUt  swore,  that  the  present  sheriff  told  him 

bonx  fiU,    or  .  *^ 

fraudulent,  the  court  will  not  decide  on  motion. 

(a)  Vide  Dimw  T.  Bmrt^  1  FTfiuZeO,  tt. 
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that  the  ^jceeution  delivered  to  him  in  the  above  cause  by 
Scidtaorey  be  returned  to  the  attorney^  at  his  request,  and 
that  the  attorney  either  altered  the  teste  and  return  of  the 
execution,  or  issued  a  n^w  execution,  and  requested  him  to 
advertise  the  same  property  again  for  sale  ;  and  that  the  exe* 
cution  in  this  cause  was  the  eldest  of  those  in  the  hands  of 
iScMfiMre,  the  deputy. 

*4,  Crimiary  the  attorney,  swore  that  a  fieri  facias. in  the 
above' cause  was  issued  to  the  late  sheriff  for.  442  dollars,  and 
43  cents  ;  that  the  property  was  Ud  off,  at  the  sale,  by  a  son 
of  the- defendant,  for  20  dollars ;  that  a  short  time  b^ore  the 
death  of  BMi  the  d^uty  sheriff  informed  him,  that  no  mor 
ney  h«d  beeft  pmA  on  the  sale,  or  aay  deed  demanded  ;  that 
since  the  death  of  Bull  he  had  issued  another  fieri  facias  in 
the  cnii^ ;  that  the  property  was  worth  1,500  dollars,  and  the 
defendant  was  insolvent. 


ALBANY, 

Aug  ■sty  IQll 

Cairxs 

V. 

Smith. 


[•336] 


Per  Curiam.  It  is  irregular  to  issue  a  second  execution 
until  the  first  is  returned;  -  •  (■Gtfeert-  cm  Executions y  24.  1 
Salk.  318.  2  Tidd's  K  B.  Prac,  934,)  The  court  ought  to 
know  wh^t  proceedings  have  been  had  upon  the  first  execu- 
tion before  they  award  another.  This,  rule  is  necessary  to 
prevent  abuse  and  oppression,  though  we  do  not  mean  to 
apply  the  rule  to  a  case  in  which  an  exeeuticm-  n^ay  have  is- 
sued unadvisedly,  and  the. party  withdraws  it,  before  any  thing 
is  done.  The  rule  is  more  necessary  to  be  observed,  when  it 
appears  that  a  sale  has  actually  been  had  under  the  first  exe«- 
cution.  (2  Tidd,  912.)  Tn  this  case  there  was  a  sale,  and  a 
purchaser  claims  the  benefit  of  such  sale.  Whether  the  sale 
was  bona  fide  and  valid,  or  fraudulent  and  void,  is  a  question 
which  cannot  be  tried  upon  the  present  motion  ;  nor  can  it 
be  permitted  to  the  attorney  who  issued  the  execution  to  de- 
termine that  point  for  himself.  By  recalling  and  suppressing 
the  first  execution,  after  a  sale  under  it,  he  deprives  the  pur- 
chaser of  his  right,  if  any  right  was  legally  acquired  under 
the  first  sale.  An  execution  is  said  to  be  an  entire  thing,  and 
when  once  begun  must  be  completed,  and  perbaps'the  execn*- 
tors  of  the  late  sheriff  are  the  proper  persons  to  return  the 
first  execution;^  jbo  that  the  parties  may  respectively  be  enabled 
to  take  such  steps  thereon  as  their  rights  may  require.  If  a 
sheriff  4ies  after  having  taken  goods  into  his  possession,  his 
♦executors  must  complete  the  sale.  (1  Black.  Bep,  69.)  But 
without  giving  any  opinion  as  to  the  course  and  effect  of  the 
proceedings  under  the  first  execution,  it  is  sufficient^  in  the 
present  case,  to  dedcuie,  that  th^  seeWi  executk)n  was  irreg* 
ulafi  and  that  the  Motioa  to  set  it  aside  ought  to  be  granted 
with  costs. 

Motion  granted. 
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M'LsAN  against  Whiting. 

^Separate  suits  H.  BLEECKER,  for  the  defendant,  moved  that  he  be  di? 
wdMt'^f^and  charged  from  imprisonment,  on  a  ca.  seu  issued  in  this  cause, 
k,  two  joint  The  affidavit  of  the  defendant  stated,  that  he  was  sued  by 
boai°"payabie  bill,  on  a  b^md  exBCUted  by  him  and  Darnel  Power 9,  hy  which 
by  instalments,  they  Were,  jointly  and  severally,  bound  to  the  plaintiff  in  450 
was  aftemards  doUars,  conditioned  to^  pay  221  dollars  and  87  cents,  by  in- 
issued  against  stalmonts  of  55  dollars  each  ;  that  a  judgment  was  confessed 
taxld^^uic  suh  for  the  penalty ;  that  only  one  inslJalmont  was  due  when  the 
a^inst  bim,  suit  was  conunenced,  and  two  only  when  judgment  was  en- 
hrstaimlntfrora  ^^red  ;  that  the  defendant  was  taken  on  a  ca.  sul.  for  117 
\*;hich  he  was  doUars ;  that  a  suit  was  commenced  upon  the  same  bond 
ferpa^f4  ^e  ag«i«st  PoweTSy  and  judgment  entered,  by  confession^  for  the 
costs.  penalty  ;  that  several  bUls  of  costs  were  taxed  in  the  suits 

that  "ihe  ^dil'  ^^  t^at  since  the  defendant  had  been  tai&en  on  tbe  ea.  ea. 
charge  of  B.  Potvers  had  been  ako  taken  on  a  ca.  ^a.,  and  the  attorney 
for™  the  '^coste'  fo**  the  plaintiff  had  received  from  him-  satis&ction  of  the  exe- 
was  no  dis-  cutloH,  either  iu;  money  or  its  equivalent,  and  had  discharged 
Sl*e^''lo-obii^o;;  him  from  impriscwimettt. 

nor  a  satis fac- 

tjonofihe  debt       p^ine,  contra,  read  an  affidavit,  which  stated  that  several 

"  *  u-^?  J      judgements  were  obtained  against  the  defendant  and  *Pov>er9; 

....u.„u  A,..^^  ^^^^  ^^  ^^_  ^^  issued  against  Powers,  for  the  two  install 

ments  which  were  payable,  and  for  the  costs  taseed  against 
him,  on  which  mMa  bona  was  returned  ;  that  on. the  cOs.  so. 
against  the  defendant,  the  sheriff  was  ordered  to  collect  the 
said  two  instalments  and  interest,  but  no  part  of  the  taxed 
costs  ;  that,  afterwards,  a  ca.  sa,  was  issued  against  Powers 
for  the  costs  taxed  against  him  only,  and  the  amount  of  these 
only  was  the  sheriff  ordered  to  collect  with  his  fees,  but  no 
part  of  the'  instalments^  that  Powers,  on  paying  the*  costs^ 
was  discharged  from  custody,  but  no  furthers  release  was  in- 
tended; 

Per  Curiaifn.  The  defendant,  WhUing,  is  changed  in  €»e^ 
cution^,  for  two  of  the  instalments,  but  not  for  any  costs,  and 
Powers  was  charged  in  execution  only  for  the  oosts  of  the 
suit  against  hitn.  His  discharge  from  these  costs  does  tiot, 
and  ought  not,  to  affect  the  execution  against  Whiting;  for 
the  demands  were  distinct,  and  fVkiting  was  never  answenn 
ble  for  those  costs.  The  rule  that  a  release  of  one  co-obligor 
from  his  debt,  or  a  discharge  of  one  co-obligor  from  execution^ 
should  enure  as  a  release  or  discharge  of  all,  is  founded  upon 

(a)  Vide  Bmk  «^  Landngbmrgk  ▼.  Jtustta  5  WntdOl,  1S8. 
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the  just  principle,  that  the  party  should  not  receive  more  than  Albany, 
one  satisfaction  for  the  same  debt,  but  that  principle  is  inap-  ^»5"si,  isii 
plicable  to  this  case.  The  discharge  of  Poti?€r^from  his  costs  saoTwxLi 
was  no  satisfaction  of  the  debt  for  which  Whiting  was  im- 
prisoned ;  the  motion  is  therefore  denied.  ' 

Motion  denied. 


Daniels. 


*Sh<>twkll  against  Daniels.  [  *  341  | 

HARRIS  moTed  for  a  rule  agdost  the  judges  of  the  Court  v\'here  h  a{. 
of  Coftimon  Pteas,  or  Mayw's  Court,  of  the  city  of  New-York,  ^cl^^ortl 
to  show  caute  why  an  attachment  should  not  issue  against  plaintiff's  (k>- 
them,  for  not  making  a  return  to  a  habeas  carpus,  issued  to  cou?i"'of  com^ 
remove  a  cause  from  that  court  into  this  court.  mon  picas,  ihit 

The  declaration  in  the  court  below  contained  but  one  count,  ^nlilJ^so'^tTai 
on  a  promissory  note,  dated  the  19th  of  September,  1810,  he  could  not,  in 
drawn  by  tlie  defendant  for  208  dollars  and  56  cents,  payable  JSver^^'dlj^ 
m  mpdnths  after  d»te,  and  coacluded  with  demanding  dama*  lars,  though  t.te 
ges  to  300  dollars.  The  cause  was  noticed  for  trial,  in  the  la™df?in  fife 
eoT»t  below,  oa  the  third  Monday  of  July  last ;  and  on  the  conclusion  of 
first  day  of  the  court,  before  the  calling  of  this  or  any  other  wer/^3wi!,T 
cause,  the  defendant's  counsel  moved  jfor  leave  to  file  a  habeas  law,  and  iw 
corpus  to  remove  the  cause,  which  had  been  duly  allowed  by  ed^nth^'cauie 
the  recorder  on  the  15th  of  July,  pursuant  to  the  statute ;  notwitbstanduig 
and  leave  being  .granted,  the  writ  was  filed  in  open  court  with  {^^  *fiied^'  !„ 
1^  clerk.  The  next  day  the  plaintifif  moved  to  bring  on  the  open  court  a 
cause  to  trial,  and  the  recorder,  the  presiding  judge  of  the  foremovr^^^ie 
court,  permitted  the  plaintiff  to  proceed  and  take  a  verdict  cause,  whrh 
against  the  defendant.  JS^^^  %l 

court  refused  to 

Per  CuHam.  The  act  (seas.  24.  c.  13.{2i?.  S.  389,  sec.  1.  S*"agats"t 
7.  Id.  390.  sec.  14])  says,  that  no  personal  action  depending  the  judges  W 
'm  any  Mayor's  Court,  &c.  where  the  sum  mentioned  in  the  comSnPie.ls^ 
ooedition  of  the  bond  or  specialty  with  interest^  or  the  matter  for  not  obeying 
or  thing  in  demand,  shall  not  exceed  250  dollars,  shall,  before  J[!here"t'he  de- 
judgment,  be  stayed  or  removed,  &c.  It  appears  from  the  mand  appears 
face  of  the  declaration,  that  the  demand  of  the  plaintiff*  was  ^^®thar^**tL"e 
certain,  and  that  he  could  not,  in  any  event,  recover  the  sum  plaintiff  might 
of  250  dollars.  The  court  below  were,  therefore,  right  in  *dis-  [  *  342  ] 
r^arding  the  writ  of  habeas  corpus ;  but,  in  ordinary  cases,  recover  above 
where,  upon  the  face  of  the  declaration,  the  sum  in  demand  ^tJjusTbe^lSr 
is  uncertain,  and  might  exceed  the  sum  of  250  dollars,  the  beyed  and  re 
amount  stated  in  the  conclusion  must  be  considered  as  the  ^™®^- 
test  of  the  plaintifi^'s  demand,  and  the  hiibeM  corpus  ought  to 
be  returned. 

Rule  refused. 
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newcomb  Newcomb,  Supervisor,  &c.  against  BuTTERrraxD. 
HcTr/iriELD.  g^jjj,  against  Wait- 

Where  aires-  RUSSELL,  on  the  part  of  the  plaintiflT,  moved  that  the 
TeTon  itndsTi^  damages  assessed  by  the  jury,  in  each  of  the  above  causes^  be 
served  by  the  trebled,  according  to  the  statute,  and  that  a  suggestion  be 
sup^rt'^o'f  Se  entered  upon  the  record  accordingly. 

gospel  and  It  appeared,  by  the  affidavit  of  the  plaintiff's  attorney,  that 
UndrbeioS^ng  ^^^  ^uits  wcrc  for  trcspasscs  committed  upon  lands  in  the  town 
to  the  state,  the  of  Plattsburgh,  reserved  for  the  support  of  the  gospel  and 
brought"  k  th^  schools.  The  trespasses  charged  were  for  cutting  and  carry- 
oame  of  the  ing  away  timber,  against  the  form  of  the  act,  which  gives 
PJ-'oftheU)!J^  treble  damages  in  such  cases  ;  (sess,  28.  c.  94;)  and  a  verdict 
in  which  the  in  cach  causc,  for  the  same  trespass,  was  taken  for  770  dol- 
II!uted**inoMer  ^^K^^  which  was  the  actual  value  of  the  timber  cut  and  taken. 
to  entiUe  the  That  at  the  trial,  the  counsel  for  the  plaintiff,  under  the  direc- 
c!>v« ''^  *LS&  **<^"  ^^  ^^^  couH,  consented  to  have  the  vahie  trebled  by  the 
damages,  under  court,  and  uot  by  the  jury.  That  the  defendants  gave  no  evi- 
[  *  343  ]  dence  upon  the  trial,  that  the  timber  was  cut  by  mistake,  *or 
asui**^^  *Awu  ^"  ^^^  supposition  that  the  lands  belonged  to  the  defendants. 

1805.  (8ess,28, 

^'  ?^;L »  •.  •-      Z-  J'-   Shepherd  and   Van   Vechten.  contra.     The  court 

it  the  suit  IS  .  ■»,,  ,'  i«»i 

brought  by  the  cannot  increasc  the  damages,  where  damages  are  the  pnncipal 
lupcrmsors^un'  thing,  and  it  is  not  made  apparent  to  the  court,  by  record. 
tb[  5th  Febr^^  (Com,  Dig,  Dam.  (E.  7.)  1  Roll  572.  1.  3.  2  Bac  Ahr, 
s?c* s'tor Ue  v^')  J^^^^g^^-)  The  authority  to  increase  damages  in  cer- 
act  passed  the  tain  cases,  rests  in  judicial  discretion,  and  there  ought  to  be 
\im  (sest^st  ^^^^  matter  of  record  to  guide  the  court ;  for  they  may  be 
e.iflL)  the  plain-  misled  by  affidavits.  It  is  not  a  matter  of  course,  in  every 
ti!^*'to**\r^  action  of  trespass  qtiare  clausum  fregit,  to  give  treble  dam- 
ds^mages.  (a)  agcs.  Then  how  is  the  court  to  know  that  the  trespass  was 
In  order  to  wilful  and  malicious,  or  that  the  jury  have  not  themselves 
7a^gls,  *'*  in  assessed*  the  damages  ?  Treble  damages  are  a  penalty,  and 
cases  where  the  the  plaintiff  ought  to  show  clcarly  to  the  the  court,  that  the 
rothem^thede-  defendant  has  incurred  the  penalty  by  a  wilful  and  malicious 
ciarationofthc  trespass.     There  is  nothing  on  the  face  of  the  proceedings, 

refer  to  the  act,  that  the  defendant  may  be  apprized  of  the  extent  of  his  demand,  and  the  Jury  must  find 
him  guilty  of  the  trespass  alleged,  and  assess  the  niigle  value  of  the  timber  or  trees  cut,  aad  this  find- 
i.<*g  of  the  jury  must  be  endorsed  on  the  postea,  oo  the  return  of  which  the  cow-t  will,  on  motion,  treble 
llie  damages,  {b) 


gR,  8. 338.  sec.  1.)  In  the  former  casei  the  district  attorney  may  proceed  either  by  suit  or 
dictment.  to  recover  the  penalty,  and  tbe  proceeds,  after  paying  the  (fees  of  the  witnesses, 
are  directed  to  be  paid  into  the  county  treasuiy.  (1.  R.  S.  909.  sec.  73. 75.)  In  the  1attf?r,  tbe 
damages  are  to  be  sued  for  and  recovered  by  tbe  IndiTldual,  or  town,  upon  wliose  lands  the 
trespass  is  committed.    (9  tL  8.  338.  see.  1.) 

(*)  Brawn  v.  Btirtol^  I  Opwea,  176.    LMngsUn  r.  Plainer,  U,  175.    BaUan  r.  Doit,  ML  160 
(Beekman  v.  ChakMrt,  M.  564.) 
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from  which  it  can  be  made  apparent  that  the  jury  have  not     ALBAPfy, 
found  treble  the  value  of  the  timber.     The  Jury  may  give   ^ugost,  isii 
daiuages  for  breaking  the  close  of  the  plaintiff;  and  how  do  ^TJI^^^^iIT^ 
the  court  know  whether  the  damages  found  are  to  the  value  ▼• 

of  the  timber  only  ?  Butterfi.ld 

Again,  this  suit  is  brought  by  the  supervisors,  in  pursuance 
of  the  act  vesting  certain  powers  in  the  supervisors  and  asses- 
sors in  the  several  towns  in  Clinton  county,  (jsess.  33.  c.  5,) 
passed  the  fifth  Februarj/y  1810,  which  vests  in  them  the 
same  powers  as  the  supervisors  and  commissioners  possessed 
under  the  act  relative  to  the  county  of  Onondaga^  passed  the 
twenty-third  March,  1798,  {sess.  21.  c.  48,)  relative  to  gospel 
and  school  lots,  &c.  and  which  was  made  general,  and  ex- 
tended to  all  the  towns  in  the  state,  by  the  second  section  of  • 
the  act  passed  the  eleventh  April,  1808.  {Sess.  31.  c.  218.) 
None  of  these  acts  give  treble  dstmages ;  they  merely  author- 
ize a  suit  in  the  name  of  the  supervisors,  and  direct  the 
damages  to  be  applied  to  the  use  of  schools,  and  the  support, 
of  the  gospel. 

*The  only  act  which  gives  treble  damages  is  that  passed  [  *  344  J 
April  9,  1805,  (seas.  ^8.  c.  94,)  which  is  general.  Where 
the  trespass  is  on  land  belonging  to  private  persons,  the  suits 
to  recover  treble  damages  must  be  brought  by  the  owner  or 
owners,  their  agents  or  attorneys ;  if  it  be  on  the  land  or 
commons  of  any  city  or  town,  the  suit  must  be  by  the  trustees 
of  the  corporation ;  but  if  on  land  belonging  to  the  people  of 
the  state,  the  suit  must  be  brought  by  the  overseers  of  the 
poor  of  the  town  in  which  the  trespass  was  committed,  for  the 
use  of  the  poor. 

If  the  supervisors,  then,  can  maintain  the  action,  the  land 
in  question  is  not  that,  for  which,  if  trespasses  are  committed, 
treble  damages  are  given.  If  the  land  belongs  to  the  people 
of  this  state,  the  suit  ought  to  have  been  in  the  name  of  the 
overseers  of  the  poor  of  the  town. 

Russell  observed  that  whether  the  plaintiff  is  to  recover 
treble  damages  or  not,  depends  on  circumstances ;  and  is  a 
questioii  for  the  court  to  decide.  The  jury  are  not  to  find 
treble  damages. 

In  England,  in  an  action  of  assault  and  battery,  the  court, 
if  it  be  a  case  of- mayhemy  increase  the  damages  on  view  or 
on  affidavit,  after  verdict ;  and  if  the  cause  is  tried  before  a 
judge  of  the  K.  B.  or  the  same  court,  he  may- increase  the 
damages,  and  the  fact  need  not  be  endorsed  on  the  postea. 
(Ld.  Raym.  176.  3  Salk.  115.)  So  in  regard  to  the  case 
of  costs,  which  is  analogous,  the  court  double  or  treble  the 
costs,  where  the  party  is  entitled  to  double  or  treble  damages ; 
and  the  costs  de  increinento  are  doi-Med  or. trebled,  as  well  as 
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ALBANY,    those  fottnd  by  a  jury.     (HvUock  on  Costs,  240,  241.     *&t 
August,  1811.  j^.,  p^    548.     Com.  Dig,   Costs.  (C.  4.)  Cro.EZMr.480/ 
^iJ^^^i^^JI^  582.     Yelv.  176.     Str.  1048.     2  ^aumf.  250.)  According  to 
V.  the  English  practice,  therefore,  the  jury  are  hot  to  treble  the 

uTTiRFiiLD.  JJ^J^3ggg .  jj^t  ji  jg  ^Q  J3^  ^Qjjg  jjy  *^i^Q  judge  at  the  trial,  or  by 

the  court,  on  affidavit  or  view,  and  there  is  no  necessity  of  an 
entry  oil  the  postea. 

Per  Curiam.  There  is  an  insuperable  objection  in  these 
f  *  345  ]  *cases,  to  the  plaintiff's  claim  to  the  treble  damages.  Tlie 
present  actions  were  brought  in  pursuance  of  the  act  of  the 
seventeenth  FehrtMry,  1810,  {sess,  33.  c.  5,)  which  author- 
izes the  supervisors  and  assessors  of  the  towns  in  Clinton 
county,  to  sue  in  the  name  of  the  supervisor  for  trespasses 
committed  within  their  respective  towns,  upon  lots  set  apart 
for  the  support  of  the  gospel  and  schools  ;  and  the  damages, 
when  recovered,  are  to  be  applied  to  the  use  of  schools  and 
for  the  support  of  the  goi^pel.  (^Laws,  vol.  2,  p.  225,  and 
act,  sess,  31.  c.  218.)  The  act  giving  the  treble  damages, 
directs  that  the  suits  for  trespasses  upon  lands  belos^ging  to 
the  people  of  this  state  (and  the  gospel  and  school  lots  are 
such  lands,  for  tl\ey  have  never  been  sold  by  the  state)  shall 
be  brought  by  the  overseers  of  the  poor  of  the  town  in  which 
such  trespasses  shall  be  committed,  for  the  use  of  the  poor 
thereof  The  present  suits  are  not  brought  by  the  overseers 
of  the  poor,  and  the  damages  recovered  are  not  to  go  to  the 
support  of  the  poor,  but  to  a  different  object  There  is  no 
conformity  to  the  statute,  either  in  the  party  who  sues,  or  in  th^ 
destination  of  the  fund.  The  case  is,  therefore,  not  within  the 
statute  giving  treble  damages,  for  that  being  a  penal  act,  is  to 
be  taken  strictly,  and  not  to  be  extended  by  equity;  This  is- 
the  rule  even  as  to  statutes  giving  costs ;  (3  Burr.  1287. 
HuUocVs  Law  of  Costs,  623;)  and  it  applies  with  much 
more  force  to  cases  in  which  the  actual  damages  are  to  be 
trebled. 

But  though  the  plaintiff  is  not  entitled  in  these  cases  to 
have  the  damages  trebled,  it  may  not  be  an  unfit  occasion  to 
suggest  the  mode  in  which  the  damages  under  the  statute  are 
to  be  ascertained  and  trebled.  It  is  no  doubt  competent  for 
the  court  to  treble  the  damages,  in  cases  in  which  they  are 
not  trebled  by  the  jury,  but  the  jury  must  find  the  facts  by 
which  it  is  to  ba  determined  whether  the  defendant  bef  liable 
to  such  damages.  The  act  provides,  that  if,  "  upon  the^trial," 
it  shall  appear,  by  evidence,  that  the  defendant  was  'guilty 
[*346  ]  through  mistake,  *or  had  probable  presumption  to  believe  that 
the  land  on  which  the  timber  was  cut  was  his  own,  the  court 
shall  give  judgment  for  single  damages  only.  The  measure 
of  damages,  in  cases  coming  within  the  act,  is  treble  theialuc 
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of  the  timber  cut  and  carried  away,  and  the  facts  on  which 
the  court  are  to  treble  this  value  ought  to  appear  upon  the 
postea.  The  declaration  should  refer  to  the  act,  so  that  the 
defendant  may  be  apprized  of  the  extent  of  the  demand  ;  and 
unless  the  defendant  upon  the  trial  shall  bring  himself  within 
the  proviso,  the  jury  find  him  guilty  of  the  trespass  alleged, 
and  assess  the  single  value  of  the  timber,  and  upon  the  return 
of  the  postea  with  this  finding,  the  value  is  to  be  trebled  by 
the  court. 

Motion  denied. 


ALBANY, 

August,  1811 

Backus 

V. 

RoexRB 


Backus  and  Whitxkg  against  Rogeiis,  Gent  one  of 
the  Attorneys,  &c. 

SHERWOOD,  for  the  defendant,  moved  to  set  aside  the 
{proceedings  in  this  cause  for  irregularity.  The  defendant  is 
one  of  the  attorneys  of  this  court,  and  the  bUl  was  served  on 
his  agent  only. 

fl.  Bleecker,  contra. 

Per  Curiam.  When  a  bill  is  to  be  served  on  an  attorney 
as  a  defendant,  it  is  in  the  nature  of  process,  and  must  be 
served  on  him  personally,  or  by  some  other  service,  which  the 
court  may,  under  the  circumstances  of  the  case>  regard  as 
equivalent  to  a  personal  service.  The  motion  must,  therefore, 
be  granted. 

Motion  granted. 

(a)  BridgpoH  Bm»k^.  Sliermo0d,  16  John$,  JC«^  43.  Lawrtneav.  Warner,  ICoipM,  96. 
Bromi  ▼.  OkiUg,  17  Johns.  Rep.  1.  And  see  Chenango  Bunk  r.  Roct,  4  Coveit,  1S6.  fyerry  v. 
HlUard,  1  fVenM,  32.    NUekeetk  V.  Barlaw^  9  ffrnddlt  €80. 

ml 
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^Adams  against  Pyjsr. 

CoNKLix  and  others  against  Dyer. 

jud^en'u  ^^'m  JUDGMENTS  in  each  of  the  above  causes,  were  signed, 
favor  of  differ"  filed,  and  docketed  on  the  eighth  of  October ^  1810;  in  the 
ent  plaintiffs  a-  gj,g^  cause,  in  the  city  of  Albany,  and,  in  the  second  cause, 

ramst  the  same  .        -  •  <•   -fcr         tr     t        >-v        i  %  i  .11^ 

defendant.  in  the  City  of  NeW'ToTR.  On  the  same  day,  the  eighth  of 
d<wket^don*the  October,  a  fieri  facias  was  issued  in  the  first  cause,  and 
same  day,  and  delivered  to  the  sheriff  oi  Albany,  on  which  was  endorsed, 
to^k  out  aT  "  ^^^y  ^^®  hundred  and  ten  dollars,  with  interest,  from" the 
^.anrhadtlfe  first  of  OctobcTy  1810,  till  paid,  with  the  sheriff's  fees.'* 
fendliu 'Seiz^  Under  this  execution  the  sheriff,  on  the  eleventh  of  October, 
and  ^advertised  1810,  advertised  the  real  property  of  the  defendant  for  sale 
Iherlff*'  ^ihree  ^^  ^^^  twenty-fourth  day  o( November,  1810.  On  the  second  of 
weeks'  before  November,  1810,  a  test,  fi,  fa.  was  received  by  the  sheriff  of 
the  execution  Albany  in  the  second  cause,  on  which  was  endorsed,  "  Levy 
judgment  °was  One  hundred  sixty-six  dollars  and  seventy-two  cents,  besides 
h**^h'^ff  ft"**  poundage."  On  the  twenty-fourth  of  November,  the  real 
wards  "old  t?e  property  of  the  defendant  was  sold,  and  the  sum  of  one  hun- 
i^id  imder  the  Jred  four  dollars  and  sixty-three  cents,  on  the  first  execution, 
i^t  was  held,  Uiat  P^id  into  the  hauds  of  the  sheriff.  The  plaintiffs,  in  each  of 
ihe  first^./a.  the  causcs,  claimed  the  money  of  the  sheriff,  on  the  ground 
guli"tl  be"  ex-  that  their  respective  judgments  were  docketed  at  an  earlier 
e«"^ed,  before  hour  of  the  Same  day ;  and  affidavits  as  to  the  precise  time  of 
deUvered  toThe  filing  the  judgment  rolls,  were  respectively  submitted  to  the 
sherif]^  had  court,  with  a  case,  containing  the  statement  of  facts.  The 
Sy"a8  *to"tbe  sheriff  had  made  a  special  return  to  each  execution,  stating 
^•n»e  of  sale,  the  above  facts,  and  that  the  defendants  had  no  goods  and 
he  defeated  by  chattels,  uor  any  other  real  property,  than  what  was  sold  on 
the  second  exe-  the  twenty-fourth  o{  Novembet,  and  that  the  proceeds,  being 
*^"whither  the  ^^^  hundred  four  dollars  and  sixty-three  cents,  were  ready  to 
court  will  in-  be  paid  as  the  court  might  direct. 

quire  mto    the  ' 

parts  of  a  day, 

or  receive  affi-  J.  Hamilton,  for  Adams,  the  plaintiff  in  the  first  cause, 

exact*  time  of  Contended,  that  aflSdavits  could  not,  in  this  case,  be  admitted 

filing  different  to  show  the  particular  time  of  docketing  the  judgments.     The 

[  *348  ]  statute  (sess.  24.  c.  105)  has  pointed  out  but  ♦one  mode  of 

judgments   on  ascertaining  the  time.     The  judge,  or  officer  who  signs  the 

lo^artTdeicr-  judgment,  is  to    set    down    the  day  and   year  of  signing, 

mine  the  prior-  and  the  clcrk  of  the  court  is  to  mark,  on  the  back  of  the  roll 

iy  of  the  lien?   Dubitatur.  (a) 
Whether  the  clerks  ought  not  to  mark  the  exact  time  or  hour  of  filing  judgments  t     Qucsrt,  * 

(a)  Vide  WhUnnan  v.  Haskin,  11  Johns,  Rm,  SS8.    Lemon  v.  Heira  ^f  StaaU.  1  Cow^   903 
And  see  also  ^Souiff  V.  .APCAeMey,  3  Cmpcm,  19. 
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or  judgment,  the  time  of  filing  the  same.  No  other  evidence  Albany, 
but  the  marking  of  the  clerk  can  be  received,  to  ascertain  the  -^-ugust,  laii* 
time  of  filing  the  judgment  roll.  The  law  allows  of  no  frac- 
tions of  a  day.  {Gilb.  on  Ex,  15.)  There  are  exceptions  to 
this  rule^  but  they  have  been  allowed  merely  to  repel  a  fiction 
of  law  that  might  be  injurious  to  the  party.  {Burr.  1241. 
1434.  950.)  But  these  cases  do  not  apply  to  the  present  case,  . 
where  third  persons  or  purchasers  may  be  affected.  The 
plaintiffs  in  the  two  suits  must  be  considered  as  standing  on 
the  same  footing  on  the  day  on  which  the  judgments  were 
filed ;  and  the  maxim  that  potior  eat  conditio  dtfendentis  may 
apply  ;  and,  as  was  observed  by  the  Court  of  Appeal,  in  South- 
Carolinat  (2  Bay's  Rep,  9,)  in  the  case  of  Callahan  v.  Hal- 
lowell,  the  vigilant  creditor  is  to  be  preferred.  Here  Adams 
must  be  considered  as  the  vigilant  creditor,  as  he  first  took 
out  execution,  and  had  the  lands  sold. 

Harris,  contra,  in  behalf  of  the  plaintiffs  in  the  second 
cause)  observed,  that  by  the  act  concerning  mortgages,  {sess. 
24.  c.  156.  [1  J*.  S:  760.  sec.  25])  the  clerks  of  the  counties 
are  required  to  mark  the  time  of  registering  the  mortgage, 
and  it  is  the  practice  of  the  clerks  of  the  counties  to  note  the 
exact  time  or  hour  of  registry.  As  the  clerks  of  the  courts 
are  also  required  to  mark  the  time  of  filing  the  judgments, 
the  same  rule  ought  to  be  applied,  and  the  exact  time  or  hour 
of  filing  ought  to  marked,  and  may  be  shown. 

In  Smallcomb  v.  Buckingham,  (1  Salk,  320.  Carthew, 
419,)  two  writs  oi  fi.fa.  were  delivered  to  the  sheriff  on  the 
$ame  day,  who  executed  the  last  first,  and  though  the  execu- 
tion was  held  good,  yet  the  sheriff  was  held  liable  to  the 
plaintiff  in  the  first  execution.  If  the  sheriff  is  liable,  in  such 
a  case,  after  he  has  paid  the  money  over  on  the  second  execu- 
tion, surely  the  court  would,  in  a  case  where  the  money  was 
not  paid  *over,  order  the  sheriff  to  pay  it  to  the  plaintiff  in  [*341>] 
the  first  execution.  Lord  Holt,  in  that  case,  said,  that  where 
two  writs  oi  fi^ri  facias  come  to  the  sheriff  on  the  same  day,  , 
he  must  serve  that  writ  first  which  came  first,  and  in  that  case 
there  is  a  prius  and  a  posterius  in  the  same  day.  If  the 
time  ,may  be  inquired  into,  in  regard  to  executions  against 
^oods,  there  is  a  stronger  reason  for  allowing  the  inquiry  as 
to  executions  and  liens  against  real  property.  Though  the 
law  does  not,  in  general,  allow  the  fraction  of  a  day,  yet  it 
admits  it  in  cases  where  it  is  necessary  to  distinguish.  {Comhe 
V.  Pitt,  Burr.  1423.  1434.  2  Wils.  274.)  It  is  a  fiction 
of  law  which  regards  a  term  as  one  day,  yet  this  fiction  is  dis- 
regarded, and  made  to  yield  to  the  fact,  in  order  to  do  justice 
between  parties.  The  court  in  S.  C.  in  Callahan  v.  Hallo- 
well,  which  has  been  cited,  recognised  the  same  general  prin- 
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ALBANY,     ci^,  that  in  a&  cases  whne  tt  is  necessaTjr  to  distingoish  who, 
August,  isn,  ^  several  persons^  hm  a  priority  of  r^bt,  the  law  allofws^rf 
"^^XdamT*^  fracticms  of  a  day.     Time  is  in  it«  nature  diTisible,  as  well  int«i 
V.          hours  and  minutes,  as  into  years  and  days;  ^ 

oykr.  Yhe  act  says,  that  the  land  shall  be  bound  from  die  Hms  of 
filing  and  docketing  tli6  judgment;  and  the  moment  the 
.  judgment  is  filed  and  docketed,  the  Hen  is  created,  and  cannot » 
be  removed  without  the  consent  of  the  plaintifi:  The  time -of 
issuing  the  eseculion  is  immaterial.  The  esecution  fied' 
delivered  to  the  sheriff  has  the  preference,  because  the  goods 
of  th^  party  are  bouad  by  the  delivery  of  the  writ.  (1  Term 
Rep,  T29,)  But- a  judgment  being  a  lien  on  lands,  cannot  be 
affected  by  the  issuing  of  the  execution  or  the  delivery  of  it  to 
the  sheriff.  

Hamilton,  in  reply,  observed,  that  if  the  clerks  of  the  court 
do  not  mark  the  hour  or  exact  Kmc  of  filing  the  judgment 
record,  they  do  not  do  their  duty ;  for  the  act  requires  them 
to  mark  the  time.  But  there  caa  be  no  proof  of  the  time  of 
filing  but  the  rec(>rd  of  the  olerk  or  ^^om  eiffic^.  The 
court,  then,  have  no  means  of  dec^ng  on  the  pricnity  of  the 
lien. 

[  *  350  ]  *Per  Curiam.    The  judgments  in  these  cases  were  signed 

and  filed  on  the  -same  day,  and  even  if  the  court  were  at 
liberty  (of  which  they  very  much  doubt,  when  they  compare 
and  consider  the  several  provdssions  in  our  lawsett  the  subject) 
to  inquire  into  the  fractional  parts  of  the  day,  in  order  to  see 
which  record  was  ^st  filed,  the  affidavits  exhibited  leave  the 
point  doubtful,  as  to  the  precise  time  of  the  day  in  which  the 
rolls  were  filed,  or  which  waS)  in  feet,  priw  in  time..    We^ 
must  then  con^der  the  judgmeiijis  eqiml,  as  to  the  date  of  the- 
lien,  and  the  next  question  is,  whether  any  priority  hath-been^ 
subsequently  acquired.     If  one  creditor  first  sells  the  lands> 
under  his  judgment,  he  gains  a  preference,  and  is  entitled  to 
have  his  judgment  first  satisfied  <mt  of  the  proceeds  of  the 
sale.     It  would  be  analogous  to  the  case  mentioned  ki^the 
books,. of  several  judgments  of  the  same  term,  in  which  tme 
o£  the  judgment  cieditors  first  extends  the  lands,  and  is  there4 
by  entitled  to  be  first  satisfied.     (GUberi  en  Executione,  5dj> 
The  Attefmey-Gmeral  v.  Andrew,  Harireay  23.)    And  had' 
not  the  plaintiff,  who  first  sued  out  his  execution,  actually, 
gained  that  preference  ?     His  execution  was  some  weeks  prior, 
and  under  it  the  kinds  were  regularly  advertised  according  to 
law,  and  sold  in  pursuance  of  such  advertisement.     The  last 
execution  was  not  issued  and  delivered  to  the  sheriff,  until 
about  three  weeks  befi^re  the  sale,  and  the  sale  was  not  'm»ie 
under  that  execution.    The  statute  forbids  lands  to  be  sold  by 
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rirtue  of  any  execution  without  six  weeks'  notice,  and  the  case     albany, 
states  that  the  lands  were  sold,  and  the  moneys  paid  under  the  August,  isli 
first  execution.     Perhaps,  the  mere  act  of  dehvefry  of  the  h^hematteroi 
execution  to  the  slieriff,  did  not  gain  a  preference  a»  to  tte-    Willum 
land9^  but  by  the  act  of  the  sheriifs  in  making  advertiseriient  LiTiwosroir. 
of  -rtie  lands  for  sale,  tlie  first  exectrtion  was  begun  to  be  exe- 
cuted.    Here  was  an  act  by  which  priority,  in  some  respects, 
was  gsoned.    There  was  priority  as  to  the  time  of  sale,  and 
that  priority  could  not  be  defeated  by  the  second  exetotion. 

*Th/B  first  execution  is,  therefore,  under  the  circumstances      [  *  351  ] 
of  this  case,  entitled  to  preference,  and  must  be  first  satisfied 


In  the  matter  of  William  Livijj^o&ton. 

CRARY  moved  for  a  rule  against  the  judges  and  assistant  A  iudgewDot 
justices  of  the  Court  of  Common  Pleas  of  the  county  of  b^pl^L^L^u! 
mraWngfon,  to  show  cause  why  a  mandamus  should  not  mg  out  of  hb 
issue  directing  them  to  proceed  in  the  above  cause.  ^^"^  ^be'^'p'"* 

It  appeared  that  the  defendant  is  one  of  the  judges  of  the  ceeded  against 
Court  of  Common  Pleas  of  Washington  county,  and  was  {"^/^Sier  b^i 
arrested  on  a  capt<3e«  ad  respondendum,  at  the  suit  of  31' ©^ocft^  is  put  in,  the 
on  the  first  day  of  the  laat  March  term  of  the  court,  when  he  "^^l^^^  P'ay 
was  informed  by  the  sheriff  that  his  attendance  was  necessary  be  set  aside  oa 

in  court.  motion  for  irre. 

^     gularity,    most 

A  motion  was  made  in  the  court  below  to  quash  the  writ  depend  on  the 
for  irregularity,  which  motion  was  grounded  on  an  affidavit  of  ^^^^*^^  ^tWb 
lAfringston^  that  he  was  one  of  the  judges,  &c.  and  a  claiin  court'  will  not 
of  privilege  to  be  fi-ee  from  arrest ;  and  the  court  below  set  i?*®'!!'®^^^*!^ 

.•^.o,  1111  !•  /••  tlie  proceedings 

aside  the  captor  and  all  subsequent  proceedings,  for  irregu-  of  an  inferior 
larity. 


coan  in  this  re- 
spect. 


Crary  contended  that  the  privilege  of  the  defendant  ought 
tO'.have  been  ple«ded  in  abatement.  A  person  privileged  is 
diadiarged  on  motion'  only,  when  arrested  iii  facie  cuHm. 
He  must  plead  his  privilege  at  a  proper  time  and  in  a  propef 
manner.  If  he  puts  in  teil,  it  is*  a  Waiver  of  privilege,  (a) 
He  cited  2  BUck.  Rep.  1085.  Compis*  JWy.  tit.  Privilege. 
9JMadf.  18a 


Skinner,  contra,  cited  3  Lev:  343.     2  ffHls.  228. 


^ 


part  f  .^,»,,>...  .v*  w 
9  Johiu.  Ra.  216. 
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Ai  OANY,        Per  Curtain.    A  judge  is  not  liable  to  arrest,  by  process 
August,  1811.    issuing  out  of  his  own  court.     He  is  to  be  proceeded 'against 
^"-^^^;2^  by  bill.     In  this  case  the  defendant  put  in  bail,  and  then 
V.  moved  to  be  discharged,  and  the  court  below  set  aside  the 

Van  AtKif.  ^jj^j^  proceeding  as  irregular.  In  some  *cases  the  party 
[*352]  privileged  is  discharged  altogether  from  the  arrest,  as  hemg 
deemed  irregular.  "  {Str.  985.)  In  other  cases,  the  party  is 
reheved  from  the  arrest  on  filing  common  bail  This  will  de- 
pend upon  the  rules  and  practice  of  the  court.  There  is 
nothing  in  this  case  that  calls  for  our  interference. 

Motion  denied. 


PuGSLEY  against  Van  Alen. 

Where  a  rule  A  RULE  was  granted,  at  the  last  May  term,  on  mot  on  of 
d*Qfauiti^ifs^ub^  ^^^  defendant,  to  set  aside  the  default  entered  in  this  cause 
Bcqucnt     pro-  for  Want  of  a  plea,  and  all  subsequent  proceedings,  "  upon 

ceedings      was   payment  of  COStS." 

granied  on  pay-  I'^J*"^"*  ^*    ^v/o^o.  ,     ,       ,  i     i      /.     t  i 

meru  of  costs,  The  costs  wcrc  taxed,  and  regularly  demanded  of  the  de- 
w°e^e  Te^\&T  ^J^dant  on  the  twenty-fourth  of  June  last,  and  not  being  paid, 
demaiu?ll*^of  the  plaintiff,  morc  than  a  month  after  the  demand,  issued  an 
b!u  nor^aid"&  execution  on  the  judgment  he  had  obtained,  prior  to  May 
the  piaintiff/af-  term,  by  default. 

ter wards,  issu- 
ed an  execution  _._.  t  ^         •!        1 

on  the   judg-       Kan  Bureu  now  moved  to  set  aside  the  execution  as  irregu- 

ment,  the  court  1«  j.  . 

refused   to    set 
aside  the  exe- 

^"whirearuie       Vanderpoel,  contra,  cited  1  Johns.  Caa.  396.     2  Johns. 

is    granted    on  ^(^OS*  114. 

payment        of  * 

ditionai,  and  is      PcT  Curiam.     The  rule  was  conditional,  and  of  no  fojce, 

less"  the^^^cosu  ^^^^^^  ^^^  payment  of  costs.     This  is  the  import  of  the  rule  as 

bTpaid^in^ran-  entered,  it  being  granted  "  on  payment  of  costs."     The  plain- 

'Tr'i  wilo  is  to  ^^^  ^^^^  have  been  regular,  and  the  defendant  admitted  to 

pay  c<l!^i8°mus^  plead  at  the  last  term  as  a  favor,  or  the  condition  of  paying 

seek  and  tender  costs  would  uot  havc  been  imposcd.     This  being  the  case,  it 

€r*^^rty.(a)°     would  uot  bc  reasonable  that  the  favor  should  be  obtained 

absolutely,  and  the  pbintifT  driven  to  the  tedious  process  of 

recovering  the  costs  by  attachment     It  may  be   doubted 

whether  the  rule  would  admit  of  the  construction  that  the 

party  is  in  contempt  for  not  paying  the  costs,  as  he  was  not 

order<3d  to  pay  them,  but  only  admitted  to  a  favor  on  that 

a)  Vide  2  Cowen,  599,  note  (6).   Seuthcrland  v.  Sk^fidd,  3  Wendelt,  S93 
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condition,  *and  it  was  left  to  his  volition  whether  or  not  he 
would  comply  with  that  condition.  If  a  new  trial  be  granted 
on  payment  of  costs,  this  rule,  say  the  books,  is  conditional, 
and  they  nrast  be  forthwith  paid.  (Impey's  K  B.  262.) 
So,  when  leave  is  ^ven  to  a  party  to  amend,  it  is  on  the  like 
condition.  (2  Cramp,  458.)  We  have  an  analogous  case  in 
this  court.  In' Jackson,  ex  dem.  Onderdonk,  v.  Westoriy  May 
term,  1803,  the  court,  according  to  an  original  note  of  the 
case,  said  that  "  where  a  plaintiff  is  nonsuited,  and  comes  for 
a  favor,  to  set  it  aside,  and  it  is  set  aside,  on  payment  of  co^ts, 
those  costs  must  be  paid  instanter,  and  the  party  who  is  to 
pay  must  go  and  seek  the  other  party." 

Motion  denied. 


ALBANY, 
August,  1811. 

FHARr 
V. 

Dakin 


Frary  against  DAKm. 

KODMAN,  for  the  defendant  in  error,  moved  that  the 
plaintiif 's  attorney  pay  the  costs  on  error,  in  the  above  cause, 
^  amounting  to  164  dollars  and  94  cents.  He  read  an  affidavit, 
*  stating,  that  a  judgment  had  been  obtained  in  the  Mayor's 
Court  of  Hudson,  in  favor  of  Dakin,  against  Frary,  for  341 
dollars  and  81  cents ;  and  that  before  the  judgment  was  ren- 
dered, the  defendant  below  removed  out  of  the  state,  into 
Canada,  where  he  has  since  resided,  and  that  the  plaintiff's 
attorney  afterwards  brought  the  writ  of  error  to  this  court, 
without  the  knowledge  of  the  plaintiff,  and  the  judgment 
below  was  affirmed  by  this  court,  and  the  plaintiff's  attorney 
refuses  to  pay  the  costs  in  error. 

JE.  Williams,  contra,  read  an  affidavit,  stating  that  since 
the  affirmance  of  the  judgment,  a  suit  had  been  brought 
against  the  special  bail  in  the  court  below,  and  a  judgment 
recovered  for  the  amount  of  the  original  judgment,  *with 
interest  and  costs  in  the  suit  below,  which  had  been  paid. 
That  the  writ  of  error  was  brought  with  the  full  knowledge 
and  consent  of  the  plaintiff,  who  resided  in  Hudson,  when 
the  suit  was  first  commenced. 

Per  Curiam.  This  is  not  a  case  coming  within  the  spirit 
of  the  14th  rule  of  January  term,  1799.  That  rule  con- 
templates a  suit  originating  in  this  court.  The  plaintiff  in 
error  came  to  this   court,  not   to   enforce  a  demand,  but  to 

beaDine:  of  the  14lh  rule  of  January  term,  1799,  as  lo  filing  security  for  costs.  [Vide 
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Where  a  wnt 
of  error  is  br«»'\ 
to  this  cou  rt, 
on  a  judgment 
obtained  in  a 
court  of  Com- 
mon Pleas ',  aad 
the  judgment 
below  is  affirm- 
ed }  the  attor- 
ney  of  the  plain* 
tiff  in  error  is 
not  bound  to 
pay  the  costs  in 
error,    on    Uie 

f pound  that  oe 
ore  the  judg- 
ment was  ob- 
tained in  the 
court  below,  the 
plaintiff  had  re- 
move<l  out  of 
the   ^tate,   and 

[*354] 

his  attorney  had 
not  filed  any 
scrurity  for  thie 
costs.  The 

bringing  a  writ 
of  error  is  not 
the  commence- 
ment of  such  a 
suit  as  would 
render  the  at- 
torney respon- 
sible for  the 
costs;  nor  does 
the  case  come 
within  the 

2  R.  S.  620,  S.7.J 


J&4  CASES  IN  THE  SUPREME  COURT 

ALBANY,    aiH)id  a  ju(%inent  which  he  aappoaed  Iml  been.  erroDeovdf 

August,  I8U-   given  in  the  court  below.     Although  the  bringing  a  writ  oi 

^^'^Uq^'^^  error  is  considered  as  a  new  action,  yet  it  is  not  the  com- 

V*  mencement  of  8U(^  a  suit  aa  comes  mlhin  the  rule  bj  which 

*'*^^''*       the  aUoraey  can  be  mM^  responsible  for  the  costs.    It  nevet 

haa  been  supposed  that  in  a  ca^e  like  tbis^  a  .noiHresiikiil) 

plaintiff  was  obliged  to  file  a.  boad;  and  it  is  only  wheava 

bond  ought  to  have  been  filed,  that  the  attoiiney  fe  answei^dda 

for  the  costs* ,  If  there  ha4  b^n  an  application  to  the  ccmuI 

to  stay  the  proceedings  Qn  the  writ  of  errodr^it  is  prdbableihe 

proceedings  would  have  been  stayed,  until  sec^ity  for  coata 

had  been  given*. 

The  motion  is  denied. 


Ross  against  Lown,  . 

u/'tres  ^f^7e  ^HE  ven^e  in  this  cause  wa*  laid  ia  Ononiuga  caimty, 
'lonu^S^rtaiU  and  at  the  last  Majf  terip  it  was  changed,  on  ^n  aiSdavit  of 
the  venue  jiad  the  defendant,  that  the  cause  of  action  arose  in  Sarcdoga^ 
onulcusuailffi-  and  not  in  Ofwndaga  or  elsewhere  out  of  Saratoga.  It  wafr  ' 
fTii^'^f-^*^fo*^  an  action  of  fr€^i>a««  for  taking  away  the  plaintiff's  gooda 
Onondaga  "^"""^  and  chattcls.  Thc  taking  yr^9  alleged,  in  the  decferatiojo,  to 
coufiiy  loSara^  havc  been  at  MareaUyin  Saratoga;  the  defendant  swore  thatj 
i?SpaTs  ^'^ias  he  had  four  material  witnesses  resident  in  Saratoga. 
cc»mniittedjaiid  fh^  plf^intiff  uow  movcd  to  bring  b^ck  the  venWy  and  hia 
[  *355  ]       affidavit  stated  that  there  were  two  or  more  witnesses,  *who 


...wardf '^a*p*  ^*^'  ^^  material  for  him,  residing  in  the  county  of  Ofwn^aga. 
plied  to  bring  His  attorney  stated  that  the  notice  to  change  the  venue,  for 
to^^  the^\oSItv  ^^y  term,  came  to  his  hands  on  Saturday  before  the  com- 
of  Onondaga,  mencement  of  May  terni,  having  been  served  on  his  agent  at 
tilkthehfdTwo  -4Z6a»y,  about  eight  days  before;  that  he,  on  the  Monday 
or  more  male-  after  he  received  the  notice,  procured  the  plaintiff's  affidavit 
re^idin^'Tn^that  ^^  which  to  rcsist  the  motiou,  and  sent  it  to  his  agent  in  New* 
county'')  hut  the  Fofi,  who  did  uot  roceivc  it  till  some  time  in  the  second 
court  refused  to  week.  *  The  rulc  for  changing  the  venue  had  been  then  en- 

graut   the    mo-  ^,  ^i^^i  oo'*  / 

Hon,  unless  the  tercd,  SO  that  the  agent  was  prevented  from  opposmg  the 
plaintiff  would  motion.     The   affidavit  then  sent  was  substantially  like  the 

$fipulate  io  pve  ^ 

inatt  rial  evidence  arising  in  the  county  of  Onondaga,  (a) 

(a)  Aec.  Duryee  v.  Orcott^  9  Johiuf.  Rep.  348.  StriaUy  v.  ¥F6lU,  I  CoiMic,  196.  And  the  affi- 
davit ahouhl  state  that  each  and  every  of  the  witnesses  are  material,  and  that  without  each  and 
etfenj  oftkem,  the  party  cannot  safety  proceed  to  trial.  Jhion,  7  Cowen,  108.  Arum,  3  WtSHdeH, 
«2p.  That  witnesses  reside  in  an  a^yolning  stale,  near  the  county  in  which  the  venue  is  laid, 
is  not  a  siifficiettt  reason  for  retaining  it.  Canfield  v.  lAntUeyy  4  Coven,  53S.  Peet  v.  BUlinrs 
a  Wendeil,  282.  Bank  of  St.  Albans  v.  Kniekerboeker,  6  WendeU^  541.  It  ««eiiur,  the  plaintid 
inajT  retain  his  venue  by  stipulating  to  pay  the  expenses  of  the  defendant's  witnesses.  Ha. 
rmotr  v.  Betts,  2  Cotoen,  496.     Contra^  Ratkbone  v.  HamuMf  4  fVendeUf  SOS. 
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mie  now  made,  and   on  which    the  present  motion  wa»    Albany, 
founded.  A°^«*'  18»- 


Per  Curiam.  In  Manning  v.  Dotuning,  (2  Joh/M.  Rep. 
45d,)  the  rule  on  the  subject  of  changing  the  venue  was  laid 
down,  and  the  court  said,  that  they  had  an  equitable  power 
over  venueSy  and  would  exercise  it,  so  as  to  promote  the  con- 
venience  of  suitors  and  save  expense  to  the  parties ;  and  that 
in  actions  Arising  on  contracts^  they  would  not  permit  the 
plaintiff,  by  a  stipulation,  to  retain  the  vef¥U/e^  when  the  de- 
fendant wduld  satisfy  the  court  that  he  had  witnesses  material 
to  his  defence  in  a  distant  county ;  and,  accordingly,  in  thai 
case,  the  defendant  having  sworn  that  he  had  several  wit- 
nesses residing  in  Columbia,  material  to  his  defence,  the 
court  required  the  plaintiff,  in  order  to  retain  the  venue,  to 
satisfy  them  by  affidavit,  that  he  Had  material  witnesses  in 
New-  Yoik, 

The  present  case  is  in  trespass  de  bonis  asportatis,  and  we 
nave  not,  as  yet,  extended  the  rule  laid  down  in  Manning  v. 
Downing,  to  such  a  case.  By  the  practice  of  the  king's 
bench,  on  the  present  affi:<iavit,  the  defendant  would  be  en- 
titled to  change  the  venue,  unless  the  plaintiff  stipulated  to 
give  material  evidence,  arising  in  Onondaga :  iand  without 
'  Stt<Sh  ^ipuiation,  ihe'veftue  ought  to  be  retained  where  it'now 
is,  in  Saratoga.  The  place  where  the  goods  were  taken, 
must,  in  laW  probability,  be  the  place  where  the  witnesses 
reside,  and  in  that  county  *the  trial  ought  to  be  ;  not  on  the 
exploded  notion  for  the  purpose  of  having  the  cause  tried  by 
a  jury  of  the  vicinage,  but  because  the  convenience  of  the 
parties  will  be  promoted  by  it,  and  there  Will  be  a  saving  of 
expense,  in  regard  to  witnesses. 

Unless,  therefore,  the  plaintiff  will  stipulate  to  give  material 
evidence  arising  in  Onondaga,  the  motion  to  carry  back  the 
nenue  to  that  county  must  be  denied. 
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ALBANY, 
August,  i8U. 

Austin 

0CMI98.  Austin  against  Bemiss,  jun.  and  Follet. 

Same  against  Bemiss. 

rate^'^sults'Te  ^^  the  last  February  term,  the  plaintiff,  Austin,  sned 
brought  against  David  Bcmiss,  jun.  and  Otis  Follet,  and  David  Bemiss,  in 
<nrfo«or*^f*°a  ^^^  separate  actions,  on  a  promissory  note,  dated  II th  A^o- 
note,  and  sepa-  vember,  1808 ;  the  former  as  makers,  and  the  latter  as 
recov(^re3l°^'he  ^^^^^^  ^^  ^^^  Same  note.  The  proceedings  in  each  suit 
plaintiff  is  enti-  Were  Separate,  and  judgments  taken  in  each,  separately,  by 
ilr^each^  «?t'  cognovit  actionem.  The  question  presented  on  these  fkcts 
The      statute  was,  whether  the  plaintiff  could  recover  costs  in  both  suits, 

apply    to     this 

«**«•  Per  Curiam.    The  plaintiff  is  entitled  to  the  costs  of  each 

suit.  (1  Str.  515.)  The  statute  (2  R.  S.  h.  15,  sec.  15,) 
allowing  a  recovery  of  costs  in  one  suit  only,  when  several 
suits  are  brought  upon  the  same  instrument,  does  not  apply 
to  this  case,  but  to  cases  in  which  separate  suits  are  brought 
upon  the  same  note  or  bond,  when  one  suit  would  have" 
served.  Here  the  suits  against  the  maker  and  endorsor 
were  necessarily  distinct,  and  could  not  have  been  consoli- 
dated, for  they  were  distinct  contracts.     The  observation  in 

[  *  357  ]  1  Johns.  jRep.  293,  (a)  intimating  that  costs  in  *both  suits 
were  not  recoverable  in  a  case  like  this,  must  have  arisen 
from  some  inadvertence,  for  no  such  idea  was  ever  entertained 
by  any  member  of  the  court. 

(a)  Livingston  against  Bisuufp. 

In  Gilmore  v.  Carry  in  the  Supreme  Court  of  MassaefauetU,  (2  Mas*.  Rep.  171,) 
it  was  decided,,  that  where  the  endorsee  had  recovered  judgment  and  satisfaction  of  the 
endorsor  of  a  note,  he  could  not  have  his  costs  in  a  suit  previously  commenced  against 
the  maker.  In  Turin  v.  Morris.  {^DallaSj  115,)  in  the  Supreme  Court  of  Pennsyl- 
od/na,  it  was  decided,  that  thougn  but  one  satisfaction  can  he  recovered,  yet  that  execu- 
tion may  issue  in  all  the  actions  against  the  several  parlies  to  a  promissory  note  5  aud 
where  a  jadffment  had  been  obtained  for  the  debt  and  costs  against  the  drawer,  ihe 
court  allowed  judgment  to  be  entered  agains)*.  the  endorsor;  in  the  suit  agiaiust  him,  for 
the  costs,  (a) 

(a)  And  in  Meeck  v.  ChierchUl,  {^Wendellj  630,)  the  Supreme  Court  decided  in  con^ 
formity  with  the  case  in  the  text,  that  aplaintiflfwho  sues  the  maker  and  niarantee  of 
a  note,  is  entitled  to  full  costs  in  each  suit.    But  see' the  act  9th  ^;}ri/,  18^ 
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AUftANY, 

August,  1811. 

.  T  Caihjes 

Porter  against  Lane.  v. 

THIS  was  an  action  of  trespass  quare  clausum  /regit,  et  Where  ^ 
de  bonis  asportatis.     Tkere  was  a  verdkit  for  the  plaintiff  for  Jciion  of 'tre^ 

45  dollars.  pass  quare  clau- 

A.  motion  was  now  made,  in  behalf  of  the  defendant,  that  Je^^ered'iess 
the  costs  taxed  in  his  favor,  be  set  off  against  the  damages  than  so  dollars 
recovered  by  the  plaintiff,  the  damages  being  under  50  dollars.  are™*ltfencUuit 
The  plaintiff  was  reputed  to  be  insolvent.  recover'd  costs, 

'^  '^  the  defendant's 

taxed         costs 

Per  Curiam.  The  case  of  Spence  v.  White,  (1  Johns,  were  allowed  to 
Cos.  102,)  is  in  point,  and  in  favor  of  the  motion.  The  gti„guhe^fam" 
plaintiff's  attorney  has  a  lien  for  his  costs  only  on  the  net  ages  recovered 
balance  due,  after  the  defendant's  charges  in  that  suit  are  J^^o wm^w- 
deducted.  The  attorney  acts  upon  the  credit  of  his  client,  vent.  TheiUn 
and  his  lien  cannot  interfere  with  the  equitable  arrangement  ^^^/^u  ^o^,^^ 
between  the  parties. .  It  is  subject  to  the  equitable  claims  of  this  case,  ex- 
the  parties.  This  is  the  principle  sanctioned  by  the  cases  in  {^""^^  *bafance 
2  Bos,  fy  Pull  28.  and  4  Bos,  fy  Pull  22,  and  which  is  due,  after  de- 
the  rule  adopted  by  this  court  tffi'^htrl 

Motion   granted.         ges,  and   does 
not    affect    the 
equitable  right  of  set-of  between  the  parties,  (a) 
ia)  Vide  ttpn  183,  WiUet  v.  Sttrr,  Juk$on.  ▼.  JUantUOly  II  ^JkM.  R^.  405.    Rosa  v.  Dole,  13 
fohng  Rep.  2k)6.    AbenuUhy  y.  MenuUhy,  2  Coweitf  413. 


*Caines  against  Hunt.  [*358] 

POWERS,  in  behalf  of  the  defendant,  moved  to  set  aside  elu'iett^'two 
the  proceedings  on  the  bail-bond  in  this  cause.  The  writ  in  real  and  sub- 
the  original  cause  was  returnable  last  November  term.  On  as^Jpeci^ban' 
the  12th  Decem&er, '  special  bail  in  the  cause  was  filed  in  the  but  if  one  real 
clerk's  office,  and  a  notice  thereof,  with  a  notice  of  retainer  by  JJJ^^  JSrson'^be 
the  defendant's  attorney,  served  the  same  day,  on  the  agent  put  in  as  special 
of  the  plaintiff.  The  defendant's  affidavit  stated  also,  that  he  [Jff  iaMot^lreSt 
had  a  good  and  substantial  defence  on  the  merits.  the    bail-piece 

It  appeared  that  the  ^bail-piece  cortained  the  name  of  one  ^k^/^n  a^si^^"^ 
real  and  substantial  person,  and  John  Doe.  mentofthcbaii- 

The  plaintiff  regarding  the  bail-piece  as  a  nullity,  com-  p^^p^VcouU^s 

to  except  to  the  sufficiency  of  the  bail,  {a) 
(a)  But  if  the  debt  sworn  to  be  large,  each  of  the  bail  will  not  be  compelled  to  justifV  in 
double  the  amount ;  as  where  the  bail  demanded  was  S45,000,  the  court  held  a  justification, 
amounting,  in  the  aggregate,  to  that  sum,  by  two  or  more  persons,  to  be  sufficient.    Cromelinea 
V.  BeUau,  1  fVendtU.  107. 
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ALBANY,    menced  the  suit  on  the  bail-bond,  and  on  the  25th  May  last, 
Aqgwst,  1^1 1.   entered  a  default,  for  want  of  a  plea. 


V. 

Hunt. 


t  *  359  ] 


CaineSy  contra.  In  Wendover  v.  Bally  {Coleman^ s  Cos. 
42,)  there  was  a  similar  bail-piece,  being  one  real  and  one 
nominal  person,  and  a  justilScation  by  the  real  person,  and  the 
coart  said  it  was  mo  haiiy^iA  womd  httv^  granted'  a  vule 
against  the  sheriifj  if  he  had  not  stipulated  to  pot  in'^ddi>- 
tional '  bail.  The  practice  of  putting  in  ssch  bail,  the  court 
said,  had  obtained,  merely  becaufipe  no  One  had  opposed  it. 
There  was  no  exception  in  that  case^  and  the  bail  was  tt^at^ 
as  a  nullity. 

In  England,  one  bail  is  considered  as  no  bail,  and  if  treated 
by  the  plaintiff  as  a  nullity,  the  court  will  refuse  to  stay  pro- 
ceedings against  the  sheriff  on  the  bail-bond.  {Fract,  Regis. 
84,  85.  Impey^s  C.  P.  214.  2  Bob.  fy  !*««.  49.  I  Bos,  fy 
PutLSBS:  But  s^e  2  East  181,  and  Doug.  466,  n.  ts  tb 
practice  in  K.  B.)  And  such,  according  to  the  decisitm  In 
Wendover  v.  Bnlly  is  the  rule  of  this  court.  Though  a  dif- 
ferent practice  may  have  prevailed,  yet,  being  erroneous,  it 
cannot  be  sanctioned  by  time,  merely  because  it  has  passed 
without  opposition. 

Here  the  plaintiff,  by  suing  the  bail-bond,  made  his  election 
to  treat  the  bail-piece  as  a  nullity. 

*A  bail-piece  is  an  entire  thing,  it  cannot  be  good  in  part 
and  bad  in  part ;  and  if  a  nuUity,  it  may  be  wholly  disregard- 
ed, and  the  plaintiff  may  proceed  as  if  nothing  had  been  done. 

Powers,  in  reply,  said  that  in  Ferris  v.  Phelps,  (1  Johns. 
Cas,  249.)  the  court  set  aside  the  judgment  on  the  bail-bond, 
because  the  plaintiff  had  neglected  to  except  to  the  special 
bail.  If  the  bail  are  insufficient,  the  proper  course  is  to  ex- 
cept to  them.     (2  Tidd's  Prac.  K.  B.  223.  228,  229.) 

Per  Curiam.  This  case  is  different  from  those  cited  by 
the  plaintiff,  from  the  English  books,  which  were  proceedings 
against  the  sheriff.  Where  insufficient  or  improper  bail  are 
put  in,  the  regular  course  is  for  the  plaintiff  to  except  to  them. 
He  cannot  treat  the  bail-piece  as  a  nttUky,and  proved  on  the 
bail-bond.  The  proceedings  in  thkcase  on  the  bail-bond 
were,  therefore,  irregular. 

Uule  granted 
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Lane,  Assignee,  &c.  against  Cook  and  another. 

•  LYNCH,  for  the  defendant,  moved  to  set  aside  th%  pro-  A  defendaw 
ceedings  in  this  suit  on  the  bail-bond.  The  writ  in  the  origi-  {^^  t^i^^y 
nai  suit  was  returnable  the  first  day  of  the  last  term ;  and  of  the  fecond 
special  bail  was  filed,  and  notice  thereof  given,  to  the  plain tijET's  "^^  ^  ^ithb 
attorney,  on  the  3d  June,  beins  within  twenty  days  after  the  ^hJeh  to  put  in 
last  day  of  term.  .peciaibaii 

Gold,  contra. 

Per  Curiam.  According  to  the  settled  practice,  the  de- 
fendant has  twenty  days  from  Saturday  in  the  second  week 
of  the  term,  within  which  to  put  in  special  bail ;  and  until  the 
ejcpiration  of  that  time  the  bail-bond  cannot  be  put  in  suit.  If 
the  plaintiff  chooses  to  file  common  bail,  it  may  be  done  after 
forty  days  from  the  second  week  of  term. 

Motion  denied 


*Chapman  against  Raymond.  [♦SGCij 

NOTICE  of  a  motion  to  be  made  at  this  term,  was  served  Service  o<  a 
in  the  vacation,  on  the  agent  of  the  plaintiff's  attorney  in  SonTf  aVoTiTn 
Utica.  *°  ^  ™*^*  '** 

term,     on    vhe 
agent  of  the  n- 

E,  Williams  objected  that  the  service  ought  to  have  been  Jo^ey  iaUtira, 
on  the  agent  of  the  attorney  in  Albany.  J' ) 

Parker,  for  the  motion. 

Per  Curiam.    The  notice  is  sufiicient. 

(a)  Ace  CainM  ▼.  OardMr,  11  Johns^  Rtp.  S9. 
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Cooper  and  others  against  Cauiu 
Service  of  a      N.  JVILLIAMS,  for  thc  defendant,  moved  to  set  aside  the 

notice  on  an  at-   j    r     il       -l         i  •     A- 

torney  or  hit  default  entered  m  this  cause. 

clerk,  in  his  of- 

ciock*  in   the      Shcnvoody  coiitra,  objected  to  the  sufficiency  of  the  notice 
«^"ff»      "  ^^  motion,  it  having  been  served  at  ten  o'clock  at  night. 

Per  Curiam.  It  appeara  from  the  affidavit,  that  the  notice 
was  served  on  the  clerk  of  the  plaintiff's  attorney,  in  the  office, 
which  was  open,  and  that  is  sufficient 

(«)  Vide  OHUa  v.  D»  €hraw,  6  Cmmh,  63.  .  Coming  y.  Prog,  2  WaidtU,  696. 


Vernet  against  Benedict^ 

Where  no  at-  PER  CURIAM.  Where  no  attorney  is  employed  by  the 
^wSd  hy^the  defendant  in  error,  on  a  certiorari,  the  assignment  of  errors, 
dci^dant     in  which  is  general,  need  hot  be  served  on  the  party.     Service 

erior,   the   as-     r  a*       ±     •   *     '  •         n?   •      ^ 

sitmnient  of  er-  ^f  ^  uoticc  to  jom  in  crror,  IS  Sufficient 

rora  need   not 

^  ^yt  1^      "H.  BUecker^  for  the  defendant  in  error. 

onlyaaoticeto  ^ 

.»m.nor.(.)      Sudom,  conixe. 

(a)  Vide  t¥pra  967,  CiMMiit  ▼•  Cmmnu 


KN]>  or  AUGUST  TERM. 
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CASES. 

ARGUED  AND  DETERMINED 

IN    THE 
OF  THK 

STATE    OF    NEW-YORK, 

IN  OCTOBER*  TERM,  1811,  IN  THE  THIRTY-SIXTH    YEAR  OF  OUR 
INDEPENDENCE. 


Jacksok,  ex  denu  M'Crea,  -against  Bartlett. 

THIS  was  an  action  of  ejectment.  The  cause  was  tried  at  ^  ««  ««*»■ 
the  Essex  circuit,  in  Juney  1810,  before  Mr.  Justice  Van  Ness.  ^C^^T^^. 

The  plaintiff  gave  in  evidence  a  record  of  a  judgment,  in  the  chaser  ctf  Umd 
Court  of  Common  Pleas  of  Essex  county,  in  favor  of  Israel  Seethe  regu- 
BedeU,  against  Nathaniel  Malloryy  docketed  the  tenth  Sep-  larityofiheex- 
tember,  1801 ;  and  a  writ  of  fieri  facias ^  issued  on  *the  judg-  [  *362  J 
ment,  tested  the  sixth  January,  1807,  which  recited  that  a  ecution  cannci 
writ  of  capias  ad  satisfaciendum  had  before  been  issued  on  J^v  q"««*»«ne<^' 
the  same  judgment,  on  which  Maliory  was  taken,  but  escaped  ^  if  an  cxecu. 
from  custody.     There  was  a  regular  return  endorsed  by  the  a'^ylar^^a^^I 

*  By  an  act  of  the  last  session  of  the  legislature,  the  terms  heretofore  held  in  Novem-  da^,  without  a 
ber  and  February,  were  directed  to  be  held  on  the  third  Monday  of  October  and  the  fi»t  revival  of  the 
Monday  of  January,  in  each  year.  judgment  by  a 

teire  Jaeias,  it 
is  only  voidable  at  the  instance  of  the  party  against  whom  it  issued,  {b) 

After  an  escape  by  the  defendant  from  custody  on  a  co.  sa.  the  plaintiff  may  proceed  agamst  the  she- 
riff  for  the  escape,  and  at  the  same  time,  take  out  a  fieri  facias  against  the  property  of  the  defendant, 
for  the  remedies  are  not  inconsistent  with  each  other. 

A  purchaser  at  a  sheriff's  sale  cannot  be  affected  by  any  matter  subsequent  to  the  sale,,  arising  be- 
tween the  parties  to  the  jud^ent  to  which  he  is  a  stranger. 

The  plaintiff's  attorney,  from  his  general  character  as  attorney,  has  no  authority  to  discharge  the  de 
fondant  from  execution  on  a  ca.  sa.,  until  the  money  is  paid.  His  general  authority  ceases  with  the 
judgment,  or  aft  least  with  the  issuing  of  an  execution  wilhm  the  year,  (r) 

(a)  Ace.  Jadtsan  ▼.  DeUauy,  13  Johng.  R.  537.    JadcMn  v.  ttohims,  16  Jokng.  Rgp,  537. 

(»)  Woodcock  V.  Bemut,  I  Cowoh,  711.    Oniarw  Bmk  v.  HaUet^  8  C^wm,  1S9. 

(e)  Aec  Kottogg  ▼.  CNIfreri,  10  Johns,  Rop,  990.    And  see  Qorkam  ▼.  Go/e,  7  Owen,  789 

275 


362  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  sheriff  on  the  fi.  fa,  stating  that  he  had  sold  at  auction  the 
^^^^*J^\  premises  in  question,  with  other  lands  of  Mallory,  to  the  lessor 
^  "'^  of  the  plaintiff,  as  the  highest  biddfer.     It  was  objected  to  the 

^./a.  that  it  had  issued  above  a  year  after  the  judgment;  but 
the  objection  was  overruled.  The  escape  of  mallory  from  the 
custody  of  the  sheriff  on  the  ca,  sa.  was  proved,  and  that  the 
defendant  had  confessed  that  he  held  under  Mallory,  The 
deed  of  the  sheriff  to  the  lessor,  dated  1st  August^  1807,  was 
also  produced. 

The  defendant  gave  in  evidence  a  record  of  a  judgment, 
docketed  the  2d  September,  1806,  in  the  Supreme  Court,  in 
favor  of  Bedell  against  the  sheriff  of  Essex,  in  an  action  on  the 
case,  for  the  escape  of  Mallory,  in  which  the  plaintiff  recovered 
the  whole  debt  and  costs.  It  was  also  proved  that  a  scire 
facias,  tested  the  16th  August,  1806,  was  issued  on  that 
judgment,  which  was  returned  satisfied,  by  a  judgment  bond 
dated  4th  July,  1808,  taken  by  consent  of  BedelVs  attorney. 

The  defendant  offered  to  prove  that  the  attorney  of  Bedell 
had  consented  to  Mallory^ s  discharge  from  the  ca,  sa. ;  which 
was  objected  to,  and  the  testimony  overrulecf. 

It  was  then  proved  by  the  plaintiff,  that  the  h&t  fieri  facias 
was  sued  out,  at  the  instance  of  the  sheriff,  and  solely  for  his 
benefit. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court. 

Z,  R.  Shepherd,  for  the  plaintiff.     1.  The  regularity  of  the 
issuing  the  fi^ri  facias  could  not  be  inquired  into  at  the  trial 
of  this  cause.     The  execution  was  good,  until  avoided  by  the 
party  against  whom  it  had  issued. 
[  *  363  ]  *2.  Does  the  recovery  against  the  sheriff  for  the  escape,  de- 

stroy the  right  of  proceeding  on  the  judgment  against  Mallory  ? 
There  is  no  connexion  between  the  escape  and  the  judgment ; 
nor  can  the  judgment  be  affected  by  the  escape.  The  case  is 
analogous  to  a  proceeding  against  two  joint  obligors,  where 
one  is  taken  in  execution  and  escapes,  yet  the  plaintiff,  not- 
withstanding his  remedy  against  the  sheriff,  may  proceed  to 
judgment  against  the  other  obligor,  (1  Roll.  Abr.  196.  Cro. 
Car.  75.  Cro.  Eliz.  478.  555.  Moore,  459.)  One  judg- 
ment  does  not  extinguish  iinother  judgment.  A  plaintiff  may 
pursue  different  remedies,  though  he  can  have  but  mne  satis- 
faction. 

Again,  the  sheriff  having  a  legal  right  to  sell  under  ihefi.fa. 
the  title  vested  in  the  purchaser,  and  cannot  be  devested  by 
the  subsequent  act  of  a  third  person. 

3.  After  the  record  of  the  judgment  against  the  sheriff  was 
produced  in  evidence  by  the  defendant,  to  prove  the  escape^ 
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.e  could  not  give  evidence  of  any  confessions  or  admissdons  of  N£W^yoak, 
the  plaintiff  contrary  to  that  fact.  ^^liT'-i?^ 

4.  But  granting  the  evidence  offered  to  be  admissible,  it  ^ 
could  avail  notliing;  for  an  attorney  has  no  authority,  without 
the  consent  of  the  plaintiff,  to  discharge  a  debtor  from  custody, 
a  Roll.  Rep.  365.  1  RoU.  Abr.  586.  1  Salk,  ^.  6  Johns. 
Rep*  51.)  An  attorney  cannot  enter  a  rc^raarf^,. without  hi» 
client's  consent,  for  it  is  against  the  duty  of  an  attorney  to  re* 
lease  or  destroy  the  rights  of  his  client.  (2  JnU,  378.)  He 
may  act  for  the  benefit,  but  not  to  the  prejudice  of  his  client, 
without  express  authority ;  for  he  will  be  presumed  to  have 
power  to  do  what  is  for  his-  client'^  benefit,  but  not  when  he 
acts  against  the  interest  of  his  client. 

Skinner  Bind  E,  Williom^^  contra.  1.  The  defendant  does 
not  claim  under  the  sheriff,  nor  is  he  party  to  the  judgment 
against  him  for  the  escape.  He  is  not,  therefore,  estopped  by 
that  judgment,  from  showing  that  there  was  a  discharge  from 
the  ca.  aa,  or  from. contradicting  the  foot  of  an  escape.  If  the 
defendant  on  that  execution,  *was  legally  discharged  by  the  [*364J 
attorney,  it  cannot  be  denied  that  the  execution  wa5  satisfied 
at  law,  though  there  might  have  been  no  real  satisfaction  of 
the  debt.  Then,  had  the  attorney  for  the  plaintiff  authority 
to  discharge  tlie  defendant  Mallory  from  that  execution  ?  Since 
the  decision  in  the  case  of  Noyes  v.  Denton  and  others^  (6 
Johns.  Rep.  296,)  there  can  be  no  doubt  of  his  authority ;  for 
if  an  attorney,  without  warrant,  may  confess  a  judgment  to 
bind  the  defendants,  surely  an  attorney  on  record,  who  has 
been  regularly  employed  by  the  plaintiff  in  the  suit,  has  power 
to  release  or  discharge  the  defendant  on  the  judgment.  The 
sheriff  is  bound  to  obey  the  directions'of  the  plaintiff's  attor- 
ney. The  disehfu-ge  of  the  debtor,  <>f  the  recovery  for  the  es- 
cape, is  equivalent  to  a  satis&ction^  For  aught  that  appears, 
a  real  satisfaction  may  have  been  made  to  the  attorney,  to  ia- 
duce  him  to  discharge  the  prisoner.  It  is  fair  to  presume  that 
the  attorney  wa&  satisfied,  before  he  consented  to  the  discharge. 
In  judgment  of  law,  if  not  in  fact,  there  was  a  satisfaction  of 
the  judgment.  The  law  presumes  a  eatis&ction,  if  an  execu- 
tion is  not  returned.  The  execution  issued  in.  1806,  and  no 
return  was  made  until  1808. 

Again,  the  fieri  fadas^  was  satisfied  by  the  liability  of  the 
sheriff,  and  the  recovery  against  him  for  tiie  previous  escape 
on  the  ca.  sa.  issued  on  the  same  judgment,  to  the  full  amount. 
In  Rawson  v.  Turner,  (4  Johns.  Rep.  469,)  it  was  held,  that 
where  the  plaintiff  had  elected  to  proceed  against  the  sheriff 
for  the  escape,  he  should  not  hold  the  defendant  in  execution. 
The  plaintiff  had  his  election,  either  to  proceed  against  the 
sheriff,  or  to  issue  a  new  execution,  and  having  made  that 
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NEW -YORK,  election,  every  other  remedy  is  discharged.  If  the  pkiiitiff 
October,  jgiK  ^ould  not  take  out  a  new  ca,  sa.  and  commit  the  defendant, 
after  electiug  to  *;ue  the  sheriff  on  the  escape ;  for  the  same 
reason,  he  cannot  take  out  a  fieri  facias  against  tfie  property 
of  the  defendant. 

Again,  a  sheriff,  on  his  mere  liabifity  to  an  action  for  an  es- 
cape, may  ipaintain  an  action  agsdnst  the  defendant.  {Cro, 
I  *  365  ]  Eliz.  53.)  *For  a  stronger  reason,  he  may,  after  a  judgment 
and  execution  against  him,  bring  his  action.  If  so,  then  the 
defendant  might  be  doubly  liable,  first  to  the  sheriff,  and  also 
to  the  origins  plaintiff.  Hence  the  propriety  of  the  rule  liid 
down  in  Raioson  v.  TSirnerf  that  the  plaintiff  shall  be  con- 
cluded by  his  election. 

Foot,  in  reply,  said,  that  a  bona  fide  and  innocent  purchaser 
under  a  sheriff's  sale,  could  not  be  prejudiced  by  the  proceed- 
ings between  the  parties  to  the  judgment.  After  the  produc- 
tion of  the  record,  to  prove  the  escape,  parol  evidence  was 
inadmissible  to  show  that  there  was  no  escape.  But  admitting 
that  the  plaintifTs  attorney  did  consent  to  the  discharge ;  yet 
the  twenty-third  section  of  the  statute  (sess.  24,  c.  28,  2  R.  & 
364,  s.  8)  declares,  that  if  a  person  charged  in  execution, 
"  shall  escape  by  any  means  or  ways  whatsoever,"  the  plaintiff 
may  retake  him  on  a  new  ca.  sa.  or  issue  a  fierifacias.  But 
it  is  a  sufficient  answer  to  say,  that  an  attorney  cannot  dis- 
charge a  defendant,  without  payment  or  satisfaction  of  the 
debt. 

The  decision  in  Rawson  v.  Turner  is  not  app^cable  to  tfce 
present  case.  The  court  said  that  the  pldntiff  should  not  «Ue 
the  sheriff  for  the  escape,  and,  at  the  same  time,  hold  the  defend- 
ant in  prison,  by  a  new  execution ;  for  the  two  remedies  wei^e 
incompatible  with  each  other.  A  remedy  against  the  property 
of  the  defendant,  is  not  incompatible  with  a  suit  against  the 
sheriff  for  the  escape. 

Per  Curiam.  1.  The  question  on  the  regularity  of  the 
fi.fa.  could  not  be  raised  in  this  case.  Though  the  execution 
may  have  issued  a  year  and  a  day  after  judgment,  without 
revival  by  sci.  fa.  it  was  only  voidable  at  the  instance  of  the 
party  against  whom  it  issued.  (3  Lev.  403.  3  Caines,  271. 
'273.)  It  was  good  in  point  of  form,  and  several  reasons  might 
possibly  have  been  assigned,  if  the  question  had  come  up  on 
motion  to  set  it  aside,  why  the  execution  was  duly  issued,  even 
f  *  366  ]  after  the  year  and  *a  day.  It  was  not  for  the  present  defend- 
ant to  question  a  purchaser's  title  under  such  an  execution. 
It  was  a  good  authority  for  the  sale.  {Shirley  v.  ffiright^ 
1  Salk.  273.) 

2.  Nor  is  there  any  more  weight  in  the  objection  that  the .  ' 
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piaintiff  had  concluded  himself,  by  electuig  to  sue  the  sheriff  new-york, 
for  the  escape,  and  to  proceed  to  judgment  against  him.  The  ^^J^^„i^ 
^aUafaction  that  is  stated  to  have  been  obtained  upon  that  ^-*--' 

judgment,  whatever  might  have  been  its  force,  otherwise,  is  to 
oe  put  out  of  view  in  this  case,  for  it  appears  to  have  been 
long  after  the  sale  and  purchase  by  the  lessor  of  the  plaintiff. 
His  title  could  not  be  affected  by  matter  subsequent  to  the 
sale,  and  between  strangers  with  whom  he  had  no  privity.  The 
statute  gave  the  plaintiff  in  the  first  execution,  a  right  to  sue 
out  any  other  execution  after  the  escape;  {Laws,  vol.  1,  p. 
.^13.  2  IL  S,  ut  sup. ;)  and  his  instituting  a  suit  for  the  es- 
cape, did  not  deprive  him  of  that  right,  because  the  suit  and 
judgment  against  the  sheriff  was  no  satisfaction,  nor  were  the 
two  remedies  inconsistent  with  each  other.  He  was  at  liberty 
to.  pursue  both  the  remedies,  concurrently,  until  he  had  ob- 
tained satisfaction  upon  one«  In  Rawson  v.  Turner,  (4t 
.  Jfthns*  lUp.  469,)  the  election  of  one  remedy  was  incompatible 
with  the  pursuit  of  the  other,  as  the  one  remedy  was  upon  the 
gi;ound  that  the  other  had  ceased.  The  party  was  not  then 
Qoncluded  in  this  case,  by  any  election,  and  the  Ji.  /a,  was 
duly  sued  out,  notwithstanding  the  judgment  against  the 
sheriff. 

3.  The  only  remaining  point  is,  whether  the  proof  offered 
by  the  defendant,  that  the  first  execution  was  satisfied  by  the 
discharge  of  the  prisoner,  ought  to  have  been  received.  The 
-pffer  was  to  show  that  the  attorney  for  Bedell  had  permitted  ^ 

MaUory  to  be  discharged  from  the  ca,  sa.  The  defendant 
.wvi&  not  concluded  firom  this  proof,  by  the  circumstance  of  his 
having  produced  the  judgment  agaiast  the  sheriff  for  the  ,es- 
i^p^ .  As  he  was  a  stranger  to  that  judgment,  and  without 
police  of  such  *a  suit,  he  was  not  bound  by  it;  but  he  pro-  [  ♦36V  J 
duced  the  judgment  for  another  purpose,  which  failed,  and  he 
then  resorted  to  parol  proof,  to  meet  the  like  proof  which  the 
plaintiff  had  offered  relative  to  tlie  escape.  The  ^eat  and  de- 
cisive objection  to  the  evidence  offered^  is,  that  it  was  of  no 
avail,  because  the  attorney  to  the  plaintiff  in  the  sqit  had  no 
authority,  from  his  general  character,  as  attorney,  to  discharge 
toe  defendant  from  execution  on.  ca,  sa.  until  the  money  was 
paid.  It  was  a  disputed  point  as  early  as  the  cas^  of  Payne 
V.  Chviey  (1  RoU.  Rep.  365,)  whether  an  attorney  could  ac- 
knowledge satiafaction  without  receiving  the  money.  Coke 
and  Doddridge,  justices,  differed  upon  that  point ;  and  there 
is  no  case  in  wliich  that  authority  has  been  adjudged  to  belong 
to  him,  and  it  is  against  the  ijiature  and  lunitation  of  his  trust. 
An  attorney's  authority  determines  with  the  judgment,  or  at 
lea9t  with  the  .issuing  of  the  execution  within  the  year.  (2 
Inst.  378.  2  Bos.  fy  Pull.  357.)  The  most  that  the  cases 
say,  is,  that  he  may  receive  the  money  recoveved  by  ca.  sa.  and 
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NEW-TOTK,  th«n  acknowledge  satisfectbn*   (2  Sh(yiv.  138.     1  AoU.  Ben. 

jacsmmt         The  Court  are,  therefore,  of  opmion,  on  all  the  points,  that 
DovoLAs.     ^  plaintiff  i»  entitled  to  judgment. 


Jacksoit,  ex  denu  Whitman  and  another,  agaimt 

DoiTOLAS. 

Where  there  THIS  was  an  action  of  ejectment  for  part  of  great  lot  No. 
toiStylsTS^  8.  in  Henderson's  patent.  The  cause  was  tried  at  the  Herki- 
true  location  of  meT  cifcuit,  itt  June,  1811,  before  Mr.  Justice  Van  Ness* 
£s  omS'm  The  lessors  owned  150  acres  of  land,  on  the  north  part  of  lot 
originally  '  No.  8.  and  extending  across  the  wholc  width  of  the  lot,  as 
made,  near  for-  delineated  on  the  map  of  the  patent,  exhibited  at  the  trial, 
f  *  368  ]  The  defendtint  owned  the  whole  *of  lot  No.  7.  and  the  only 
iL^fn'ie^t  q'^^stion  was  as  to  the  line  bounding  between  the  two  lots, 
that  one  of  the  Several  surveyors  were  admitted  as  witnesses,  but  it  is  unne 
mlnV^hfd^^^^a-  ^^^sary  to  detail  their  evidence.  It  appeared  that  the  defend 
bout  eiffht  years  ant  posscsscd  ten  chaius  and  ten  links  west  of  the  true  bound- 
ofe^defendant'a  ^'^  ^^^^  '  which  was  the  quantity  of  land  in  dispute.  But  a 
mistaken  line^  witness  for  the  defendant  testified,  that  when  the  possession 
was**VoT*su?l'  ^^^  taken,  about  eight  years  before  the  trial,  a  division  fence 
fieut,  of  itself]  was  TMti  OH  the  line  to  which  the  defendant  claimed,  whidi 
i»sso?8*^or^Vse*  ^^  shown  by  one  of  the  lessors,  as  the  true  line.  The  marks 
ftsit'e  a°verdict  of  the  tfccs.  Constituting  the  boundary  line  between  the  lot 
for  he  plaintiff,  ^o.  7.  and  8.  were  about  forty  or  fifty  years  old ;  but  in  that 
part  where  tfce  defendsant  had  possession,  the  land  was  cleared, 
and  no  marked'  trees  left.  The  jury,  under  the  direction  of 
the  judge,  fodnd  a  verdict  for  the  plaintiffs.  A  motion  was 
made  to  set  aade  the  verdict,  which  was  submitted  to  the 
court,  without  argument. 

Per  CwricM^i  There  i&  not  a  sufilicient  cause  for  interf^ing 
with  the  verdict.  There  was  no  uncertainty  originally,  as  to 
the  true  location  of  the  lots.  It  is  very  clear  that  the  defend- 
ant possesses  beyond  the  true  line,  between  great  lots  No.  7. 
and  8.  and  the  single  fact,  that  one  of  the  lessors  of  the  piaiti^ 
tiff,  about  eight  ^ears  ago,  showed  a  mistaken  line  as  the  true 
line,  is  not,  of  itself,  sufficient  to  conclude  him,  in  this  case 
The  motion  is,  therefore,  denied. 

Motion  denied. 

(a)  Vide  Jackton  v.  JftCaU,  10  Johns.  Rep.  3t7. 
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*Feetjer  against  Whipple,  Sheriff,  &c. 

THIS  was  an  action  of  trespass  on  the  case,  brought  against    Though  aver 
the  defendant,  as  sheriff  of  the  county  of  Madison,  for  an  2!^' wd|l?^of 

t9Cap€*  evidence  j    yet 

At  the  trial  of  the  cause,  before  Mr.  Justice  Tatea,  at  the  dbg  Sl^tort^^I 
Madison  circuit,  the  30th  May,  iSll,  it  was  proved  that  the  ing  against  a 
defendant  took  one  Hadcock,  in  July,  1809,  on  a  ca.  sa.  at  'Jl^jJ,  i^d  th^ 
the  suit  of  the  plaintiff,  for  60  dollars  and  30  cents  damages,  sum  in  contro- 
and  20  dollars  costs  ;  and  that  the  sheriff  lefl  Hadcock  at  the  Ji^"/videnli^ 
house  where  he  was  taken,  while  he,  the  sheriff,  went  a  short  to  the  damages, 
distance,  and  told  Hadcock  to  wait  until  his  return  ;  that  after  Sew^*^''* wm 
waiting  a  short  time,  Hadcock  lefl  the  house  and  went  home,  refused  (a) 
where  he  staid  all  night,  and  the  next  mornings  on  his  way  to 
the  plaintiff's,  was  again  arrested  by  the  sheriff,  who  took  him 
to  Petersburgh,  out  of  the  direct  road  to  the  gaol,  and  left 
him  in  a  house,  when  he  made  his  escape  and  returned  home, 
and  kept  out  of  the  sheriff's  way,  until  he  was  again  arrested 
on  the  execution  in  September,  and  carried  to  the  county  gaol. 
It  appeared  that  the  sheriff,  afler  the  second  escape,  made 
search  after  his  prisoner,  and  offered  and  paid  a  reward  for  his 
recaption. 

The  defendant  proved  the  insolvency  of  Hadcock,  and  his 
inability  to  pay  any  part  of  the  debt.  It  was  shown  that,  in 
November,  afler  his  imprisonment,  his  property,  to  the  amount 
of  45  dollars,  had  been  taken  and  sold  on  executions  issued 
from  a  Justice's  Court ;  but  that  there  was  some  dispute  about 
the  property. 

The  judge  charged  the  jury,  that  the  plaintiff  was  entitled 
to  recover  in  damages,  as  much  as  he  had  lost  by  the  escape  ; 
and  that  they  would  be  warranted  to  find  a  verdict  for  the 
plaintiff  for  45  dollars,  the  amount  of  property  sold  on  the 
executions  in  November,  The  jury  found  a  verdict  foe  the 
defendant. 

-*A  motion  was  made  to  set  aside  the  verdict,  which  was      [  *  370  J 
submitted  to  the  court,  without  argument. 

Per  Curiam.  The  verdict  is  against  the  weight  of  evidence. 
But  the  action  sounding  in  tort,  and  the  sum  in  controversy 
small,  and  the  value  of  the  prisoner's  property  uncertain,  and 
the  evidence  on  that  point  contradictory,  it  is  not  a  case  for  a 
new  trial.  The  motion  is,  therefore,  denied.      Motion  denied. 

(a)  Where  the  testimony  at  the  trial  .was  contndletory,  a  new  trial  will  not  be  granted  un- 
leM  there  was  a  decided  jHreponderance  against  the  verdict.  Woodtomrd  v.  Paine,  15  Johm, 
Hep,  493.  WiHchOL  v.  Latknm,  6  Cowen.  069.  Douglass  y,  Tmssif,  9  Wenddl,  353.  Smith  v. 
Buks,  5  WendeU,  48.    Vide  ex  parU  Bmly,  9  Cowen,  479. 
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Jackson,  ex  dem.  BaIn  and  Van  Slyck,  against  Pul- 
VER  and  another. 

^  Where  A.,  a  THIS  was  an  action  of  ejectment,  for  land  in  Kinderhook. 
ses^n^by^I  The  cause  wafi  tried  at  the  last  Columbia  circuit,  before  Mr. 

lL°a1'  sS^rendei*  J^®^^^®  Thon^BOn. 

ed*  ihTf^^ses-  The  plaintiff  gave  in  evidence  a  deed  from  Dierck  Garde- 
»onand  prem-  ^fer  to  Peter  W,  Van  Buren,  dated  November  eight,  1779; 
Tin  ac^iion*of  »  deed  for  the  same  premises  from  Van  Buren  to  Cornelius 
ejecimeni,  and  y^n  Schoack,  dated  March  twenty-nine,  1782;  a  deed  from 
hav"^*M/'to  ^an  Schaack  to  Tobias  Van  Slyck,  dated  July  twenty, 
*»oid  to  the  les-  1784  ;  and  a  deed  from  the  latter  to  Samuel  and  Dierck  Van 
aud*Lsigns?o?  Slyck,  dated  August  twenty-six,  1784  ;  and  a  deed  from  the 
ever,  provided  latter  to  Samud  Fan  Slyck  the  lessor,  dated  May  one,  1786. 
should  be^a^^  The  plaintiff  also  proved,  that  the  premises  in  question  were 
cepted  by  the  included  withiu  the  boundaries  of  the  land  set  forth  in  the 
dlschar^foraii  dccds  ;  that  FvlveTy  one  of  the  defendants,  and  Samuel  Van 
laiids,  Claimed  Slyck,  One  of  the  lessors,  were  tenants  in  common,  and  made 
»ors  under*  Se  *P3J'tition  deed  between  them,  dated  jFeftrwart/  twenty-five, 
ejectment,  &c.  1801,  in  which  Pttfo^r*  acknowledged  himself  a  tenant  in  com- 
[  *  37 1  ]  mon  of  tlie  premises  in  question,  *and  released  and  conveyed 
idrnktilT-'^'^^i  them  to  the  said  lessor. 
full"'  dlL^harge      The  defendaitt  ofiered  iii  evidence  a  deed  or  instrument,  as 

of  claim   men-  foUoWS  : 

proviso, "to  a-  ^'  SupRENE  CooRT  :  Jamcs  Jdckson,  ex  dem.  Jacobus  Van 
cieut"^'oitsidS*  •'^^•^^^^  ^^  others,  against  John  Stiles  and  Samuel  Van 
aiion,  aud'ihlt  Shfck,  tenant,  1,  Samuel  Van  Slyck,  tenant  in  possession 
the  deed  con-  q(  the  premises  claimed  by  the  lessors  of  the  plaintiff  in  the 
8uffident^°\o  action  of  ejectment,  being  two  lots  of  land  lying  north  of  the 
ft  wL*  ^?d '  ^*d  '^^^  leading  from  Kinderhook  landing  to  the  towns  of  Chat- 
no^bar^7o'l"«  hoim  and  Canaan,  and  west  of  a  roaid  leading  from  the  said 
title,  unless  the  road  to  the  Fisk  Lake,  as  the  said  lots  have  lately  been,  and 

lessors  showed  .  i  ii_v  j^xli 

a  valid  dis-  «ow  are,  m  my  possession,  do  hereby  surrender  to  the  lessors 
charge,  which  q{  the  plaintiff  the  possession  of  the  above  described  premi- 
parol,  °^or  ^  by  scs,  and  oU  my  right  and,  title  to  the  same^  To  have  and  to 
mere  impiica-  jjold  to  them  and  to  their  heirs  and  assigns  for  ever.  As 
from  the  ftictof  wituess  my  hand  and  seal;  this  twenty-third  day  o{  November, 

possession      of   [gQ^ 

ihe  deed  (a)  (Signed)  "  Samud  Van  Slyck.''    (j,.  s.) 

"  Providea  nevertheless,  that  the  above  release  is  accepted 

by  the  lessors  of  the  plaintiff,  as  a  full  discharge  of  theit 

claim  on  me,  for  all  lands  claimed  by  them  under  the  said 

(a)  A  release  being  once  repniaily  execated  and  delivered,  can  never  afterwards  be  avoid- 
ed at  law  by  a  fkilure  of  one  of  the  parties  to  perform  an  act,  in  consideration  of  whirti  tbe 
rrletise  was  siven.  It  can  amount  only  to  a  breach  of  contract  for  which  tJie  party  in  dAfiuiU 
will  be  liable  to  tbe  party  aggrieved.    FHirinm^iu  v.  Ogden,  7  Cranckf  19. 
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$}ectment,  except  a  small  piece  of  land  lying  north-east  o*  the  new-york, 
house  of  Moses  Gillet,  about  which  there  has  lately  been  a  ^^^^f*  i^ii. 
controversy  between  the  said  Moses  Gilkt  and  me,  which  -ex-  ^"^I^^^^IT^ 
ception  last  mentioned  is  not  to  affect  my  right  to  the  premises  ▼• 

last  mentioned.  Vvlymw 

(Signed)  "  Samuel  Van  Slyck.''     (l.  s.) 

This  evidence  was  objected  to,  and  overruled  by  the  judge  ; 
and  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  legal  effect  of  the  deed  so  offered  in  evi- 
dence. 

Foot  and  Van  Vechten,  for  the  plaintiff.  The  lessors  made 
out  their  title  by  deed,  and  the  only  question  is,  ^whether  the  [  *  372  | 
defendants  have  shown  any  thing  to  maintain  their  right  of 
possession.  The  instrument  or  deed  offered  in  evidence  by 
tliem,  cannot  be  classed  among  any  of  the  common  law  con- 
veyances. There  are  no  granting  words  in  the  instrument. 
It  is  nothing  more  than  a  surrender  of  the  possession.  Sur* 
render  is  not  a  word  of  common  law  conveyance.  (2  Black. 
Com.  326.  1  Shep.  Touch,  300.  2  Shep,  Touch.  513.  2 
Black.  Com.  338.  1  Bac.  Ab.  463.  469.  Cru.  Dig.  tit  32. 
ch.  11.  sect.  3.  3  Johns.  Bep.  484.  Willes's  Bep.  677.  Cro. 
Eliz.  394.  1  Vent.  137.)  It  is  not  a  bargain  and  sale.  There 
must  be  a  valuable  consideration  to  give  effect  to  a  bargain 
and  sale,  under  the  statute  of  uses.  (1  Co.  176.)  It  may  be 
said,  perhaps,  that  the  proviso  contains  a  sufficient  considera- 
tion. But  the  proviso  constitutes  a  separate  and  distinct  con- 
tract ;  and  if  the.  surrender  or  conveyance  was  void,  it  could 
not  be  made  good  by  a  subsequent  contract.  A  proviso  can- 
not operate  as  a  consideration  ;  (2  Shep.  Touch.  210;)  but,  in 
fact,  it  contains  no  consideration  to  support  a  conveyance. 

Van  Buren,  contra.  The  only  question  is,  whether  the 
deed  offered  by  the  defendants  is  sufficient  to  prevent  the 
plaintiff's  recovery.  Courts  are  disposed  to  enforce  contracts 
fairly  made,  so  as  to  prevent,  rather  than  promote  litigation. 
The  defendants  are  not  entitled  to  favor,  when  they  seek  to 
avoid  a  possession  fairly  obtained  by  their  own  deed,  on  a 
mere  technical  objection. 

1.  There  is  no  established /ormwZa  of  words,  which  are  es- 
sential to  the  transfer  of  property,  or  a  valid  conveyance.  It 
is  enough,  if  it  appears  on  the  face  of  the  deed  that  it  was  the 
intention  of  the  parties  to  transfer  the  property.  Deeds  are  to 
DC  construed,  as  much  as  possible,  according  to  the  intention 
of  the  parties,  (10  Mod.  40,  41.  47.  3  Atk.  135.  1  Massa. 
Bep.  219.  3  East.  115.  Alien,  41.  1  Co.  lAtt.  70.  5  Term 
Rep.  129.  310,)  without  regard  to  the  precise  form  of  words. 
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NEW- YORK,  Thus  the  words  "  limkand  appoint''  have  been  held  sufficient 
October,  18U,  ^^  ^^^^  ^  f^^    j^  ^j^  ^1^^  ^f  Jiaej^^^^^  ex  dem,  Hudson  and 

^^'"j^^^^^J^  Chapman^  v.  Alexander  ami  others,  (S-  Johns,  484,)  this 
V.  court  held  Ikat  the  words. "  make  over  and  grant/'  were  ope* 

*^^^*^**      rative  to  convey  land.     Yet  those  are  not  words  of  coniraor: 
law  conveyance. 

*2.  In  the  case  oi  Jackson,  ex  dem.  Hudson  and  Chapman 
v.  Alexander  and  others,  the  subject  of  consideration  in  a 
deed  was  fully  discussed ;  and  it  was  there  held  that  the 
woids  value  recewed  imported  a  sufficient  consideration.  A 
mefre  nominal  consideration  is  sufficient  to  give  validity  to  a 
deed.  In  Stephens  v.  Bateman,  (I  Bro.  Ch.  Cos,  22,)  the 
Court  of  (chancery,  in  England,  refused  to  set  aside  a  deed 
entered  into  for  the  sake  of  settling  a  controversy,  merely 
because  the  consideration  was  insufficient.  The  consideration 
Aeed  not  be  set  forth  in  the  deed ;  it  may  he  averred  and 
proved  by  parol,  at  the  trial. 

Again,  here  was  a  release  or  discontinuance  of  all  claim, 
which  is  an  adequate  consideration.  It  was,  in  fact,  a  mutual 
release,  which  implies  a  sufficient  consideration. 

In  the  construction  of  a  deed,  the  whole  instrument  is  to 
be  taken  together.  The  habendum  will  serve  to  explain, 
enlarge  or  abridge  the  premises,  (  Cruisers  Dig,  tit,  32.  eh. 
22.  sect.  43—55.)  In  Goodtitle  v.  Bailey,  {Cowp.  897,) 
Lord  Mansfield  declared,  "  that  the  rules  estaMished  for  the 
construction  of  deeds  were  founded  in  law,  reason,  and  com- 
mon sense  ;  that  deeds  shall  operate  according  to  the  inten- 
tion of  the  parties,  if  by  law  they  may  ;  and  if  they  cannot 
operate  in  one  form,  they  shall  operate  in  that  which,  by  law, 
will  effectuate  the  intention.'^  In  that  case,  a  release  was 
construed  to  operate  as  a  grant  of  the  reversion,  so  as  to  give 
effect  to  the  intention  of  the  parties.  (^Cruise^s  Dig.  tU.  32. 
ch.  22.  sect.  20,  21.) 

Again,  if  this  was  a  deed  of  surrender,  it  reqirired  no  con- 
sideration. It  is  good  between  the  parties,  though  it  may  be 
void  in  regard  to  third  persons.  (Co.  Litt.  338.  b.)  It  must 
operate,  then,  as  a  good  surrender  against  the  lessor,  who  is 
estopped,  by  the  deed,  to  say  it  is  not  a  surrender. 

Per  Curiam.  The  single  question  in  this  case,  is,  as  to 
the  validity  of  the  deed  offered  by  the  defendants.  If  that 
be  of  no  force,  the  lessors  of  the  plaintiff  must  recover.  The 
[  *  374  ]  deed  does  not  contain,  upon  *the  face  of  it,  any  evidence  of 
a  consideration,  and  none  was  offered  in  proof.  But  as  it 
was  executed  upon  the  condition  of  being  accepted  '^  as  a 
full  discharge  of  the  claim  on  the  grantor  for  lands,"  &c.  the 
discharge  of  the  claim  may,  perhaps,  be  considered  as  the 
consideration.  There  is,  however,  an  insurmountable  diffi 
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culty  in  this  view  of  the  question.  There  was  no  evidence  on  NEW- YORK, 
the  part  of  the  defendants,  that  the  grantees  had  discharged,  ^to^«^;  i^^i 
or  offered  a  discharge  of  such  claim.  No  valid  discharge  of  ^"tta^SRiaT^ 
a  valid  claim  to  lands  can  be  made  by  parol,  or  by  mere  im-  ^^^Jl^, 
plication  arising  from  the  fact  of  the  possession  of  the  deed. 
The  deed,  therefore,  is  of  no  force,  as  a  bar  to  the  plaintiff's 
itlle,  even  if  it  should  be  admitted  that  the  granting  words 
were  sufficient  to  eonvey  a  fee. 

Judgment  for  the  plaintiff. 


BznNXTT 


Herrick  against  Bennett. 


THIS  was  an  action  of  asswnpait  on  a  promissory  note.  to\\if^g"a*^'^"! 
The  first  count  of  the  plaintiff's  declaration  stated,  that  ihe  mis^sory  i?oie> 
defendant,  on  the  twenty-fifth  May^  1809,  at,  (fee.  mfeide  his  **Jf^^,d;l,^'7^7^^ 
certain  promissory  note  in  writing,  subscribed,  &c.  and  then  fenSs.  '"fvhcU 
and  there  delivered  the  same  ta  the  plaintiff,  by  which  said  no  time  of  pay- 
note  the  defendant  jN'omised  to  pay  to  the  plaintiff,  or  order,  Stoned  in  a  no i", 
one  hundred  and  twelve  dollars  and  fifty-three  cents.  By  j^  J*d  Pje{**,'Jf; 
re^on  whereof,  &c.  There  was  a  demurrer  to  this  coutit  of  '°"™®  laiey.iw 
the  declaration,  which  was  submitted  ta  the  court,  without 
argument. 

Per  Curiam.  It  is  to  be  presumed  that  the  plaintiff  has 
stated  the  note,  in  his  declaration,  according  to  the  terms  of 
it,  and  that  is  sufficient.  The  conclusion  of  the  law  is,  that 
where  no  time  oY  payment  is  specified  in  a  *note,  it  is  pay*-  [  *  375  ] 
able  immediately.  The  first  count,  then,  shows  a  cause  of 
action^,  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.      ) 

Ul)  Thompson  v.  Ketcham,  supra,  189.  "^-^^ 
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NEW  YORK, 

October,  1811. 


PiTZHUOH  against  RtJWYOjr 

Parol  proof      IN  ciTor,  from  the  Court  of  Common  Pleas  of  Tioga  couoljr. 
tak?ir  *  «oI«      '^^®  declaration  in  the  court  below  contained  two  counts. 
or   written  a-  The  first  count  was  on  a  note  or  agreement  in  writing,  dated 
BdSSe*(a)"   ^^^  ^^^^^  March,  1809,  by  which  the  defendant,  in  conside 
a  missi  e.  a     ^^^^  ^f  ^  horso,  promised  to  pay  the  plaintiff  fifty  dollars,  in 
good  merchantable  pork,  at  the  price  of  fifteen  dollars  per 
barrel,  or  in  neat  cattle  at  the  appraisal  of  men,  on  the  first 
day  o{  January,  1810,  to  be  delivered  at  the  then  dwelling- 
house  of  the  said  Fitzhugh,  at,  &c.     There  was  also  a  count 
for  money  had  and  reQeived.     The  defendant  pleaded  nan 
MsumpsU. 

At  the  trial,  the  defendant  offered  to  prore  that  there  was 
a  mistake  in  the  note,  the  time  of  payment  being  in  January, 
1811,  instead  of  January,  1810.  This  evidence  was  objected 
to,  but  the  objection  was  overruled;  and  the  person  who 
wrote  the  note  at  the  request  of  the  parties,  proved  that  the 
agreement  was,  that  it  was  to  be  made  payable  in  Jo/nuary^ 
1811,  and  the  jury,  under  the  direction  of  the  court,  found  a 
verdict  for  the  defendant,  on  which  judgment  was  rendered. 
A  bill  of  exceptions  was  tendered,  on  which  a  writ  of  error 
was  brought;  and  the  cause  was  submitted  to  the  court, 
without  argument. 

Per  Curiam.    The  parol  proof  to  show  that  there  was  a 

[  ^  376  ]      mistake  in  the  written  contract,  was  inadmissible.     It  ^is  a 

well  settled  rule,  that  such  proof  is  never  admissible,  iii  a 

court  of  law,  to  contradict  a  writing.     The  judgment  below 

must  be  reversed. 

Judgment  reversed. 

{a)  71t9mp&<m  v,  Kdeham,  auprap  188 

286 


OP  THE  STATE  OP  PflEW-YORK.  376 

NEW- YORK/ 

October,  1811.. 


Skeltok  against  Brewster. 

'IN  error,  on  certiorari,  from  a  Justice^s  Court  Brewster  wiiere  a,,  m 
seed  Sfcelton  before  the  justice  ;  and  declared  on  a  promise,  f^t^'s'^wouid 
made  by  Skelton,  to  pay  the  amount  due  on  a  certain  execu-  deliver  him  all 
tion  against  one  W.  S.  being  the  sum  of  twenty-five  dollars,  go^ds^a'^d^^^^^^ 
The  defendant  pleaded  non  assumpsit.  On  the  trial,  the  ^'  would  dis- 
plaintifF  proved,  that  J5rcM>«^cr  recovered  judgment,  and  took  ^x^f fio^;  prSD 
out  an  execution  for  twenty-five  dollars,  against  W.  S.  and  mised  to  paj? 
that  the  defendant,  the  said  W.  S.  delivered  all  his  household  ff  ^^^  "^^l 
goods  to  the  present  defendant,  who  received  them,  and  tion.  this  was 
thereupon,  and  in  consideration  that  the  plaintiff  would  dis-  orirind  unde^ 
charge  the  said  JV.  S.  from  the  execution,  promised  to  pay  taking  and  not 
the  plaintiff  twenty-five  dollars.  Sl^'of'frauS: 

(a) 

Campbdl,  for  the  plaintiff  in  error,  contended,  that  the 
promise  being  a  parol  and  collateral  undertaking,  was  void  by 
the  statute  of  frauds.  He  cited  4  Johns.  jRep.  422.  7  Johns. 
R^.  463.    Rob.  on  Frauds,  225.    Burr.  Rep.  1886. 

Ford,  contra,  said,  that  this  case  came  within  the  third 
class  of  cases  stated  in  the  case  of  Leonard  y.  Vredenburgh; 
(ante  29 ;)  and  the  promise  was  to  be  considered  as  an  origi- 
nal, not  a  collateral  undertaking. 

Per  Curiam.  This  is  not  a  case  within  the  statute  of 
firauds.  The  promise  of  the  defendant  ^below,  to  pay  the 
judgment  against  a  third  person,  was  founded  on  a  new  *and  [  *  377  J 
distinct  cottsideration,  which  was  the  delivery  of  the  goods  of 
such  person,  and  the  plaintiff's  discharge  of  the  judgment. 
It  IB  then  to  be  considered  in  the  light  of  an  original  promise, 
and  so  the  law  was  declared  by  this  court,  in  the  case  of 
Leonard  v.  Vredenburgh.    The  judgment  must  be  affirmed. 


Judgment  affirmed 

(c)  Vide  note  (a)  to  Slingerlcmd  v.  JforM,  7  Johns.  Rep.  463. 


287 


377  CASES  IN  THE  SUPREME  COURT 


NEW-YORK, 

Oetoher,  1811 

TiASBRUUCX 


Hasbbouck  against  Lowk. 


of 'tre?^w1[br  THIS  was  an  action  ottre^ass  for  taking  and  impounding 
^kinTand  im-  the  plaiutiff's  hogs.     The  cause  wa$  tried  at  the  ZTZ^fer  circuit, 

tsSr   the  ^^  ^^^^'  '^^^^'^^  **^-  Justice  Yates. 

pfliHiiflT^thede-      The  defendant,  under  a  notice  of  justification,  proved  that 

:!"?t"'  ^!^^^  he  was  the  agent  and  servant  of  Peter  M.  Groen.  on  whose 

that  he  acted  as  ,       ,      .       ,    ^^  .  i        •  f  i 

the  agent  and  land  the  hogswore  trespassing,  at  the  time  they  were  taken 
^*^^whJ)s**S^cl  ^^^  in^pounded  by  the  defendant.  It  appeared  that  the  hogs 
the  ^Qga  were  Were  sold  at  public  auction  by  the  pound^keeper,  after  notice 

fered  fe^as'^Jlfl  g*^®"  ^^  ^^  plaintiff. 

n'iiM,  afteT^e-  The  defendant  offered  Peter  M.  Groen  as  a  witness,  (after 
ruling  a  release  being  released  Sy  the  defendant  from  all  responsibility  for 
o  '""^'^°PJ^|  costs  or  damages,  &c.)  in  order  to  prove  that  the  hogs  were 


that 


m7<^e^^^r<fu-  ^^^^  damage  feasant  on  his  land. 

alvf u  w^heid  The  plaintiff's  counsel  objected  to  his  admissibility,  not- 
that  (7.  was  a  withstanding  the  release,  and  the  witness  was  rejected  by  the 
neSrfa^"  ^'^  judgc.     The  jury  found  a  verdict  for  the  plaintiff  for  twelve 

dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

trial,  which  was  submitted  to  the  court,  without  argument. 

Per  Curiam,    The  witness  in  this  case  was  competent, 
[  *  378  ]      *and  had  he  been  admitted,  his  testimony  might  have  made 
out  a  complete  justification  for  the  defendant.     There  must 
be  a  new  trial,  with  costs  to  abide  the  event  of  the  suit. 
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New  trial  granted. 

{a)  Alderman  v.  TimU,  infia,  4t8.    Com  ▼.  Reeve,  14  Johne.  Hep.  79. 
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.^AcKSON,  ex  dem.  The  Trustees  of  Union  Academy  of 
Stone  Arabia,  &c.  against  Plum^e. 


NEW-YORK, 

October,  1811. 

V. 

Bates. 


a    cof 


THIS  was  an  action  of  ejectment,  tried  at  the  Montgomery  where 
circuit,  in  September  last,  before  Mr.  Justice  Yates.  poration   sues, 

After  the  confession  of  lease,  entry  and  ouster  by  the  de-  i,lacu  o?  V^l- 
fendant,  the  plaintiff  proved  a  deed  of  the  land  to  the  lessors  cover  real  pro- 
in  fee ;  and  that  the  defendant  was,  at  the  commencement  of  auhe'jj'a]  show 
the  suit,  and  still  is,  in  possession.  The  counsel  for  the  t^'at  ihev  ..re  a 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  plain-  b^^^^n^ '"•'' ii' 
tiff  had  not  produced  the  patent  or  charter  creating  the  lessors  («) 
a  body  corporate  ;  and  for  want  of  this  evidence  the  judge 
nonsuited  the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit,  which  was 
submitted  to  the  court,  without  argument. 

Per  Curiam.  The  rule  seems  to  be  that  when  a  corpo- 
ration sues,  either  on  a  contract,  or  to  recover  real  property, 
they  must,  at  the  trial,  under  the  general  issue,  prove  that 
they  are  a  corporation.  (Hob.  21.  2  Ld.  Raym.  1535.  1 
Kyd  on  Corporations,  292,  293.  Peters  v.  Mills,  BuU.  N, 
P.  107.)  The  nonsuit  in  this  case  was,  therefore,  properly 
directed.  Motion  denied. 

(a)  Ace.  Bill  V.  Fourth  Western  Turnpike  Co.  14  Johns.  R.  416.  Bank  of  Utica  v.  Smalley,  2 
CoioeHy  770.  But  in  an  notion  by  i  company  incorporated  for  manufncturing  purjx)se8,  the 
plaintiil's  need  not  aver  tbnt  thev  had  been  duly  incorporated,  as  t))e  act  authorizing  such  in- 
lorpomtions  is  a  public  law,  and  the  certificate  required  by  the  act,  oii  being  filed,  becomes 
matter  of  record.    Dutchess  Cotton  Manvfaciuring  Co.  v.  Davis,  14  Johns.  Hep.  238. 


*Carlile,  Administrator  of  Carlile,  against  Bates.       [  *  37i)j 

THIS  was  an  action  of  assumpsit,  on  a  note  given  by  the  in  an  actioti 
defendant  to  the  intestate,  for  the  sum  of  90  dollars.  At  the  7^^^*^  ^n  ri" ve 
trial,  the  jury  found  a  verdict  for  the  plaintiff  for  15  dollars,  given  tothehj^- 
And  the  question  submitted  to  the  court  was,  whether  the  ^estate,  for  Vi^ 

1    •    ^-rr      ^  ^-xi    J  ^  X  dollars, the jiir\ 

plamtiff  was  entitled  to  recover  costs.  found  a  veniirt 

n  r>4      .  fni  i    •      • /Y»    •  *  '11^  for 'tlic  pialniiir 

Per  Curiam.  The  plamtift  is  not  entitled  to  recover  for  is  dollars , 
costs  ;  and,  as  he  sues  as  administrator,  he  is  not  bound  to  fu*l/J'^T  ''rll 

'  '  '  that  the  plain!  i!: 

pay  costs.  could  not  reco- 

ver   costs,  not 
was  he  obliged  to  pay  costs.    See  Mahony  v.  Fuller j  2  Johns.  Case*,  209.  [a] 

(a)  2  R.  S.  615,  see.  17.  Id.  618,  see.  37.  TilUm's  .admin,  v.  WUliamSt  11  Johns.  Rep.  403. 
KeUhum  V.  Ketchum^  4  Cowen^  87.  Prwiy**  ExecuUtrs  v.  ^DougaU^  6  Cowen,  613.  Palmer 
V  Palmer,  5  WenieU.^  91. 
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KEW-YORK. 

October.   1811 


Tracy  and  Vak  Rensselaer  against  Whipple, 
Sheriff,  &UC. 

Where  a  de-  THIS  was  an  action  of  debt  for  an  escape.  The  cauie 
iSen^surrender-  was  tried,  at  the  MifAvson  circuit,  in  Mayy  1611,  before  Mr. 
ed  by  his  bail,  Justice  Yaiea, 

Ted  by  iiie 'sfic-  The  pljuntiffs  gave  in  evidence  a  judgment  recovered  by 
riff^  to  go  at  them  against  one  W,  Wdd,  in  August  term,  1807,  and  a  test. 
UhSni^s^o? the  <^ct'  sa,  on  which  the  defendant  returned  that  he  had  taken 
goal,  on  giving  Weld,  and  had  him  hi  his  custody.  On  the  2d  May^  1808, 
bond"according  ^dd  was  Surrendered  by  his  bail  to  the  custody  of  the 
to  the  giatuie,  sheriff,  at  the  suit  of  the  plaintiffs,  and  a  bond  in  due  form 
Se  suU^'of'thc  was  given  to  the  sheriff,  for  the  liberties,  on  v4iich  Weld  was 
plaintiff  was  af-  suffered  to  go  within  the  liberties  of  the  gaol ;  and  was  within 
le'red'^to  le  them  on  the  13th  July,  1808,  when,  at  8  o'clock  in  the  eve- 
r*380]  ^^^S  ^f  that  day,  the  *test,  ca.  sa.  was  deUvered  to  the 
theriff,  who  did  defendant,  at  his  house,  within  the  liberties.  Weld  being,  at 
b^Ld**^andTh^  that  time,  in  a  room  adjoining  to  that  in  which  the  sheriff  was 
defendant,  on  sitting,  and  the  door  open  between  them.  The  sheriff  was 
w^nt^^^beymfj  ^^^^  attending  to  a  sick  child ;  and  it  did  not  appear  that  he 
the  liberties;  it  kncw  that  Weld  was  in  the  house.  When  the  execution  was 
was  held,  in  an  deiiygyg(j  tj^Q  sheriff  asked  whether  the  plaintiff's  attcmtey 

action  for  an  es-       •ii'^i  i.  fi  i.ii  »•' 

c»p€,ontheex-  Wished  it  to  be  served  immediately,  to  which  the  person  who 
roe"re°°ci*enier*  delivered  it,  answered,  that  he  did  not  know,  but  supposed  it 
of  The  ca/7i!  would  make  no  difference,  if  it  was  not  served  immediately, 
/i!rto"c/'eo*^n-  ®^  ^^^^^  ^^^  return  of  day.  Weld  lived  at  a  house  within  the 
Mianti,  an**  ar-  liberties,  about  eighty  rods  distant  from  the  sheriff's  house; 
Sacc^^he*  de^  ^^^  ^"  ^^^  moming  of  the  fourteenth  July,  he  went  a  few 
kadaax  in  cus-  rods  bcyoud  the  liberties,  but  returned  in  a  few  minutes.  He 
«jmi^n  **^a?d  ^^^  ®®®"  within  the  liberties  until  the  twentieth  July,  when 
Uiat  the  sheriff  he  was  committed  to  close  custody  on  the  ca,  sa.  and  he  was 
«ai  not  liable,  afterwards  discharged  under  the  act  for  the  relief  of  prisoners, 
&c.  by  the  Court  of  Common  Pleas,  in  January,  1809. 

It  appeared,  also,  that  before  the  delivery  of  the  execution 
to  the  defendant,  a  writ  had  been  talien  out  against  him  by 
the  plaintiffs,  for  an  escape  on  the  execution,  and  a  coroner 
requested  to  serve  it  the  next  moming ;  but  that  writ  was 
iEifterwards  quashed,  and  the  present  suit  instituted. 

The  jury  under  the  direction  of  the  judge^  found  a  vefdict 
for  the  defendant. 

Piatt,  for  the  plaintiffs.  The  bond  taken  by  the  sheriff,  for 
the  Uberties,  was  not  only  for  his  security,  during  the  debtor's 
confinement  on  mesne  process^  but  until  he  should  be  dis« 
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chLtged  by  due  course  of  law.     The  delivery  of  the  execution,  new- york, 
afterwards,  (2  R.  S.  433,  s.  40,)  did  not  discharge  the  bond.  ^^^^^^^J^ 
The  statute  (seas.  24.  c.  91)  says,  that  "  it  shall  be  the  duty       Tract 
of  ihe  sheriffs  to  permit  any  prisoner  who  shall  be  in  their     whippls 
custody  on  civil  process  only,  to  go  at  kurgc  within  the  liber- 
ties,''"  provided  the  prisoner  shall  *give  a  security  by  bond.       [  *  381  j 
It  makes  no  distinction  between  menae  and  final  process. 
The  statute  did  not  intend  that  the  sherijBT  should  be  obliged 
to  take  a  new  bond,  or  new  security,  Vhenever  a  ca,  sa.  was 
delivered  to  him. 

The  defendant  was  in  custody,  on  the  surrender  by  his 
bail.  An  actual  arrest  on  the  ca,  aa.  was  not  necessary ;  but 
the  deliveiy  of  the  ca.  aa,  to  the  sheriff  was  a  constructive 
arrest.  (1  Sdk.  273.  3  Com.  Dig.  Execution,  302.  5  Co. 
89.  Eap^  N.  P.  605.)  And  from  the  circumstances  stated 
in  the  case,  an  actual  arrest  is  fairly  to  be  presumed.  The 
debtor  was  in  the  house  of  the  sheriff,  and  within  his  view,  at 
the  time  the  execution  was  delivered  to  him ;  and  it  is  right 
to  presume  that  he  did  his  duty  by  arresting  him. 

The  defendant,  then,  having  a  bond  as  security  for  the 
liberties,  this  case  is  precisely  within  that  of  Tillmq>n  v.  Lan- 
ding.    (4  JoJma.  Rep.  45.) 

Gpld,  contra.  The  decisions  in  England,  as  to  construc- 
tive arrests,  -are  applioable  only  where  the  debtor  is  in  arcta 
euatodia ;  not  in  a  case  Uke  the  present,  where  he  is  at  large 
within  the  liberties  granted  by  the  statute.  In  Atkinaon  v. 
Jameaon,  (5  Term  Rep.  28,)  the  defendant  had  been/arrested  ^ 
and  was  discharged  on  the  same  day,  by  the  sheriff,  who  did  " 
not  know  that  a  detainer  had  been  lodged  in  his  office,  at  the 
time^  at  the  suit  of  another  plaintiff;  and  the  sheriff  arrested 
the  defendant  the  next  day,  and  it  was  held  that  the  second 
arrest  was  an  original  taking,  and  not  a  retaking  after  an 
escape. 

Again,  the  statute  requires  that  the  bond  taken  should  be 
m  double  the  sum  for  which  the  debtor  is  confined.  Here  the 
judgment  was  for  two  thousand  three  hundred  and  eighty- 
.  eight  dollars  and  six  cents,  and  the  bond  was  for  four  thou- 
sand dollars  only.  The  present  suit  is  for  an  escape  from 
custody  on  a  particular  execution ;  and  are  the  bail  on  menae 
process  to  be  held  responsible  for  the  increased  risk  of  an 
escape  on  the  execution  ?  It  wa«  enough,  in  this  case,  if  the 
ca.  aa.  .was  returned  with  the  prisoner  in  custody,  at  the  re- 
turn day  thereof;  and  *it  was  immaterial  where  the  plaintiff 
was  before.  An  arrest  is  not  to  be  presumed,  and  no  arrest  [*388] 
at  the  time  of  the  alleged  escape  has  been  proved. 

PUUty  in  reply,  sud  the  case  of  Atkinson  v.  Jameaon  was 
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NEW- YORK,  not  applicable.  There  the  writs  were  at  the  suit  of  different 
October,  1811.  plaintiffs.  The  only  point  decided  was,  that  the  sheriff  had 
^"'^^'*"^  no  right  of  recaption  after  a  voluntary  escape.  But  in  the 
present  case,  the  execution  is  delivered  in  the  same  suit  be- 
tween the  same  parties. 

There  is  no  distinction  between  a  person  in  arcta  custbdia. 
and  a  person  within  the  Uberties ;  for  the  Uberties  are  regarded 
as  an  extension  of  the  walls  of  the  prison.  The  debtor  is  still 
in  prison,  and  the  sheriff  must  be  liable 'for  his  escape. 

Per  Curiam.  Without  considering  the  question  whether 
the  bond  taken  upon  the  surrender  would  operate  after  th^ 
prisoner  was  charged  in  execution,  the  court  are  of  opinion, 
that  the  prisoner  could  not  be  considered,  at  the  time  of  the 
escape,  as  charged  in  execution,  so  as  to  make  the  sheriff 
responsible  for  that  escape,  as  of  a  prisoner  in  execution. 
The  mere  delivery  of  the  execution  to  the  sheriff,  was  not. 
ipso  facto,  and,  eo  instantly  an  arrest,  so  as  to  place  the 
prisoner  in  custody  under  the  execution,  by  judgment  of  law. 
The  doctrine  in  Frost's  case  (5  Co.  89,)  does  not  apply, 
when  the  prisoner  is  not  in  close  custody,  but  at  large  upon 
the  liberties  of  the  gaol.  These  liberties  are,  in  many  instan- 
ces, very  spacious,  and  it  might  be  hours  before  the  sheriff 
could  find  the  prisoner,  so  as  to  secure  himself  against  the  in- 
creased responsibility  which  the  escape  of  a  prisoner  in  execu- 
tion might  create.  The  doctrine  in  Fi^ost's  case  is  foundi^d 
on  the  fact,  that  it  would  be  a  useless  and  idle  act  to  arrest  a 
person  already  in  the  close  custody  of  the  officer.  But  a 
prisoner  on  the  limits  is  not  in  such  custody,  and  the  sheriff. 
I  *  383  ]  can,  on  a  new  arrest,  essentially  change  his  *condition^  by  re- 
quiring new  security,  or  by  confining  him. 

The  only  question  of  &ct,  is,  whether  there  was  an  actual 
arrest,  or  any  act  amounting  to  one,  between  the  time  of  the 
delivery  of  the  execution  in  the  evening,  and  the  prisoner's 
escape  the  next  morning.  The  case  does  not  furnish  any  evi- 
dence of  such  an  arrest.  The  presumption  is  rather  the 
contrary,  considering  the  situation  of  the  sheriff's  family  at 
the  time,  and  the  conversation  which  passed  between  the. 
sheriff  and  the  agent  who  delivered  the  writ.  There  would 
be  no  use,  then,  in  granting  a  new  trial,  in  order  to  have  a 
jury  pass  upon  that  fact ;  and  though  the  cause  was  placed 
upon  a  different  ground  at  the  trial,  yet  when,  upon  the  view 
of  the  whole  case,  the  verdict  appears  to  be  correct,  the  mo- 
tion for  a  new  trial  ought  to  be  denied. 

Motion  denied. 
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NEW.  YORK, 

October,  1811. 


JoHKsoN  against  Smith. 

IN  error,  on  certiorari,  from  a  justice's  court.  in  an  action  of 

Smith  brought  an  action  of  trespass  quare  c'ausumf regit,  Sa2«^'/'^* 
against  Johnson,  and  for  cutting  and  carrying  away  wheat,  and  for  cutting 
The  defendant  pleaded  not  guilty,  and  a  former  trial  in  bar.  SJiy  wh/affbe^ 
Upon  the  trial,  and  before  the  jury  were  sworn,  the  defendant  fore  a  justice  of 
proved  a  former  suit,  by  the  same  plaintiff,  against  him,  for  Sefendant^pieii- 
ivheat  cut  and  carried  away  ;  on  which  trial  there  was  a  ver-  ded  a  former 
diet  and  judgment  for  the  defendant.  The  justice  ruled  that  J"ffSs?him 
this  was  no  bar.  The  jury  were  sworn.  The  plaintiff  went  for  uie  wheat, 
on  and  proved  the  trespass  and  cutting,  &c.  and  that  the  was'heid^ood! 
defendant  admitted  that  tlie  wheat  belonged  to  the  plaintiff.  The  rule  m  this 
The  defendant  offered  to  prove  the  former  trial  in  bar,  to  the  SSt^on&den-' 
jury  ;  but  the  justice  overruled  it,  and  a  verdict  was  found  for  tity  of  the  ac- 
Smith,  on  which  the  justice  gave  judgment.  pMeiS^tt 

same    in    t)oth 

*Per  Curiam,  The  testimony^  offered  by  Johnson  to  prove  [  *  384  ] 
Ihat  he  had  been  sued  by  Smith,  'for  the  same  cause  of  action,  eases.(a) 
and  had  obtained  a  verdict  and  judgment  in  his  favor,  ought 
to  have  been  received.  It  was  in  support  of  his  plea,  and 
formed  a  complete  bar  to  the  suit.  The  former  suit  was  for 
cutting  and  carrying  away  wheat,  and  was  for  the  same  cause 
of  action,  and  though  the  former  action  was  denominated  by 
the  justice,  an  action  of  trespass  on  the  case,  and  this  was 
trespass,  it  did  not  alter  the  application  of  the  rule,  which 
depended  not  upon  the  identity  of  action,  but  upon  the  same 
proof  in  both  cases.  (Rice  v.  King,  7  Johns.  Rep.  20.)  The 
judgment  must  be  reversed. 

Judgment  reversed. 

(a)~Acc.  Rice  v.  King,  7  Johtu.  Rep.  20.  note  (a). 
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NBW-YOBK, 

October,  1^11. 


Craiw  against  Colweel. 

Whew  the  IN  erior,  on  certiorariy  from  a  justice's  court 
^v<^^*pMi  Colwell  sued  Crain,  as  endorsor  of  a  promissory  note, 
pftirment  of  tiio  given  by  one  Gilkt  to  him.  After  the  note  was  negotiated 
"ote^Lterit^  ^"d  ^^^  become  du€,  the  plaintiff  received  part  of  it  of  the 
diie/and  before  maker.  Three  months  after  it  fell  due,  and  a  few  days  after 
eBdwforTtw!*  ^^^  maker  had  absconded,  the  plaintiff  demanded  the  balance 
heidUiaiibeea-  of  the  defendant,  who  said,  he  would  "  turn  out  notes,  though 
S^rSLd-^an^a  ^^  ^^^  "^^  ^^ink  he  was  holden,  since  Gilkt  went  away." 
ps<»ni9e  Lj  him  The  plaintiff  refused  the  notes.  At  a  subsequent  time,  the 
^^^ilSlut  defendant  refused  to  give  them  to  the  plaintiff.  There  was  a 
knowledge  of  a  judgment  for  the  pledntiff. 

demand  on  the 
maker,  and  due 

notice  to  the  en-  Per  CuHam,  Crain  was  not  holden  as  endorsor.  There 
bhiS^***  °"'  ^^^^  "^  proof  of  a  demand  on  the  maker,  and  notice  of  non- 
payment to  Crain,  as  endorsor.  As  the  holder  had  received 
[*3S5]  part  payment  of  the  maker,  after  *the  note  fell  due,  and  two 
months  before  he  called  on  the  endorsor,  it  is  to  be  presumed 
that  he  looked  solely  to  the  maker,  and  gave  him  credit.  This 
was  also  a  discharge  to  the  endorsor.  Nor  was  the  promise 
by  the  endorsor  binding,  unless  upon '  the  terms  prescribed, 
which  were  refused.  It  does  not  appear  that  the  promise  was 
mad^  under  a  knowledge  of  the  want  of  a  due  demand  on  the 
maker,  and  due  notice  to  him ;  and  if  he  had  such  knowledge 
at  the  time,  the  promise  was  conditional,  and  not  binding,  ex- 
cept upon  the  terms  imposed.  The  judgment  below  must  be 
reversed. 

Judgment  reversed. 
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NKW-YORK, 
October,  1811. 


Jackson,  ex  dent.  Cooper  and  others,  against  Cory. 

THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  ^'J"  /^^V 
C^opers-Towfif  in  the  county  of  Otaego.  The  cause  was  Cd*  to*  "'the 
tried  at  the  Otsego  circuit,  in  May  last,  before  Mr.  Justice  p<»p^®  ^^  ^ 

T/^*.     \r«««  ^  '  -  county  of  0^9e 

yan  JSess.  ^d/' on  which  a 

.  The  lessors  of  the  plaiii:tifr  having  shown,  in  the  first  in-  court-house  and 
stance,  a  good  title  to  the  premises,  the  defendant  gave  in  fy^thTYupervi* 
evidence  a  deed  from  fV,  Cooper  and  A,  Craig,  (under  whom  so";  »»  ^"^p 
tiie  lessors  of  the  plaintiff  deduced  title,)  to  the  people  of  the  ^n^^^^\l 
QQUiity  of  Otsego,  bearing  date  the  twenty-second  March,  i806,bVannct 
17.91,  for  the  premises  in  question,  and  a  deed  from  the  super-  ture^the'super- 
visors  of  the  county  to  the  defendant,  dated  sixth  October,  visors  were  au- 
]  809,  which  sale  was  under  the  act  of  the  *twenty-first*  [  *  386  ] 
February,  1B06,  entitled,  "  An  act  for  raising  money  to  build  uJe'coln^houle 
a  court-house  and  gaol  in  the  county  of  Otsego,^^  by  which  and  gaol  with 
it  was  enacted,  "  that  the  board  of  supervisors  were  autho-  ^^^  ]^^^^^  ^^^ 
rized  to  sell  \h^  then  court-house  and  gaol  and  JA6  lot  on  stood  jlLdthej 
which  they  stood,  (being  the  lot  in  question,)  in  such  manner  gof^  the"^d  to 
SIS.  they  should  think  proper."  b. 

It  was  admitted  that  under  the  deed  to  the  people  of  the  of^ee^meni a" 
Qpunty  of  Otsego,  the  supervisors  had,  in  1792,  erected  a  piuirB^^rt^wM 
.courtrhquse  and  gaol  on  the  premises  in  question,  and  that  Jf  i^^of  }jj 
they  were  used  as  such,  until  the  sale  by  the  supervisors  to  couni;^  had  90 
the  defendant.  A  verdict  was  found  for  the  i)laintifr,  subject  S^p**'*^^*''^^^ 
to  the  opinion  of  the  court,  on  a  case  containing:  the  facts  that  the  'deed 

above  stated.  '^Tb7'lct''^of 

Campbell,  for  the  plaintiff.     1.  The  people  of  the  county  the  legisUture, 

of  Otse&o  were  not  competent  to  take  a  grant  of  land.     To  ('*?*•   2\,.  *"• 

1^    1       1  A    r  x'  A  11  I0O7)    enabling 

every  deed  there  must  be  parties,  a  grantee  as  well  as  a  supervisors  of 
grantor,  and  the  grantee  must  be  capable  of  receiving  the  counties  to  take 
grant,  otherwise  the  deed  is  void.  (2  BL  Com*  296.)  Per-  faiX^*app^>°s 
sons  capable   of  granting,  or  receiving  a  grant,  are   either  only  to  convey- 

1^  o  j»  mi-        J       J  ij  X    an<^es  made  to 

natural  persons,  or  corporations,  Ihe  deed  could  not  the  supervisor? 
operate  as  a  grant  to  the  people  of  Otsego,  in  their  natural  *^-Y*""ram  tc 
capacities,  for  there  were  no  persons  named;  and  not  being  be  va!id"mus\ 
incorporated,  they  could  not  take  as  a  corporation.    (Co.  Litt.  be  to  a  corpora- 

^  *■     ^  -r^»         ^  ..        T1-.  •r:r    t  r>i  ^     t^t      tion,  or to  some 

3.   a.    Com.  Dig.  Capacity,  B.  1.    Kyd  on   Carp.  6.  31.  certain  person 

named,       who 
can  take  by  force  of  the  grant,  and  hold  in  his  own  right  or  as  trustee. 
The  act  of  the  legislature/ in  1806,  did  net  authorize  the  supervbora*  to  sell  any  thing  more  than  such 
right  or  title  as  they  had. 
Conveyances  by  statute  pass  no  other  or  difTereni  right  than  that  which  the  party  before  possessed. 

(a)  Vide  Jackson,  v.  HaHveeU^  ivfira^  423.    Hornb»ck.y,  Wutbreok^  9  JohM$.  Rep,  73.    Xorih- 
UenpMtad  v.  Hempstead,  3  TFendeU,  109. 

896 


3S6  CASES  IN  THE  SUPREME  COURT 

NEW- YORK.  Sugd.  Law  of  Vendors,  388.)     It  will  hardly  be  pretended 
^^^^^J^^^..^^  that  the  counties  are  corporations ;  and  it  was  incumbent  on 
Jackson      the  defendant,  if  he  rests  on  that  ground,  to  show  that  they 
<^\mY        ^^^  corporate  bodies. 

By  the  act  of  the  eighth  April,  1801,  (sess.  24.  c.  130. 
s.  8.)  (a)  the  supervisors  are  enabled  to  take  conveyances  of 
land  for  the  use  of  the  counties.  This  shows  that  the  legis- 
lature did  not  consider  them  as  corporations. 

2.  The  act  of  the  legislature,  passed  twenty-first  February, 
1806,  (sess.  29.  c.  18.  s.  5,)  authorizing  the  board  of  super- 
visors to  sell  the  court-house  and  gaol  with  the  lot  of  land  on 
which  they  stood,  in  such  manner  as  they  might  think  proper, 
[*387  1  did  not  confer  on  the  purchaser  *a  title,  if  there  was  none  in 
the  county  or  supervisors.  It  was  a.  private  act,  and  could 
not  authorize  the  supervisors  to  convey  any  other  or  greater 
interest  than  the  county  possessed.  The  rights  of  no  persons 
can  be  affected  by  a  private  act,  except  the  parties  to  such 
act.  (2  Johns,  Rep.  263.  Cruise's  Dig.  tit.  33.  s.  31.)  The- 
legislature,  no  doubt,  were  under  a  mistake,  as  to  the  title  of 
the  county,  when  they  passed  the  act. 

Sedgwick,  contra.  The  defendant  is  a  bona  fide  purchaser 
from  the  supervisors  who  represent  the  county.  The  lessors 
are  estopped,  by  their  deed,  to  say  that  the  people  of  the 
county  had  no  title.     (Shep.  Touch,  51,  52.) 

Again,  a  deed  to  the  people  of  the  county  will  pass  the  land 
to  the  supervisors,  who  represent  the  county,  in  the  same 
manner  as  a  deed  to  the  administrators  of  A.  without  naming 
them,  is  good.  (Bac.  Abr.  Grant,  (C.)  Tin.  Abr.  Grant, 
(A.  4.) 

Again,  the  legislature  have  passed  an  act  to  enable  the 
supervisors  to  sell  the  land,  which  gives  them  the  capacity  to 
take  it.  And  it  makes  no  diffM-ence,  in  this  respect,  whether 
the  act  was  public  or  private.  Cooper,  and  the  other  lessors 
claiming  under  him,  cannot,  now,  object,  for  they  must  be 
presumed  to  have  consented  to  the  act  of  the  legislature.  If 
it  was  the  intention  of  the  lessors  that  the  land  should  not 
pass,  they  ought  to  have  avoided  the  grant,  before  the  passing 
of  the  act  of  the  legislature. 

Henry,  in  reply.  The  grant  was  to  the  people  of  the 
county,  in  their  collective  capacity.  It  cannot  be  pretended 
that  they  have,  collectively,  a  capacity  to  take  land. 

There  can  be  no  estoppel  in  this  case,  for  both  parties  must 
be  bound  by  an  estoppel,  or  neither.     Then  there  is  no  mutu- 

(a)  "  Every  conveyance  of  land  within  the  limits  of  a  county,  made  in  any  manner 
for  the  use  and  benefit  of  its  inhabitants,  shall  kave  the  same  effect  as  if  made  to  the 
board  of  supervisors.^'    {\  R.  8.  364,  teed.) 
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ality;  for  the  grantor  would  be  estopped,  and  the  incapacity  nkw-YORK, 
of  the  grantee  could  never  be  objected,  on  the  ground  of  an  ^ctober^wn. 
estoppel.  Jacksok 

The  act  of  the  legislature  authorizing  the  supervisors  *to        ^• 
take,  cannot  render  valid  a  prior  deed  to  the  people  of  the        r#^QQQi 
county ;  but  shows  that  they  had  no  capacity  to  take  a  grant       I    ^^i 
of  land. 

The  act  authorizing  the  supervisors  to  sell,  being  a  private 
act,  can  affect  parties  only.  It  is  a  mere  naked  authority  to 
sell,  without  declaring  the  effect  of  the  sale. 

Per  Curiam.  The  people  of  the  county  of  Otsego  had 
not  a  capacity  to  take  by  grant.  They  were  not  a  corporate 
body  known  in  law.  It  is  a  settled  rule  of  the  common  law, 
that  a  community,  not  incorporated,  cannot  purchase  and  take 
in  succession.  (Co.  Lift.  3.  a.  10  Co.  26.  b.  Coin.  Dig. 
tit.  Capacity,  B.  I.)  'The  act  of  1801,  (Lat/;^,  vol.  1.  p. 
561.  [Vide  1.  R.  S.  ut  sup.])declaring  valid  certain  conveyances 
to  the  supervisors  of  a  county,  does  not  apply  to  this  case,  for 
this  was  not  a  conveyance  to  the  supervisors.  A  grant,  to  be 
valid,  must  be  to  a  corporation,  or  some  person  certain  must 
be  named,  who  can  take,  by  force  of  the  grant,  and  who  can 
hold  either  in  his  own  right,  or  as  a  trustee.  (Perkins,  s.  55. 
2  Johns.  Cas.  324.) 

*  Nor  can  the  act  of  1 806,  authorizing  the  supervisors  to  sell 
the  premises,  be  construed  to  devest  the  lessors  of  the  plaintiff 
of  their  right.  It  is  not  to  be  presumed  that,  the  legislature 
intended  to  authorize  the  supervisors  to  convey  any  thing 
more  than  the  right  and  title  which  they  might  have  had  in 
the  lot.  The  act  was,  no  doubt,  passed  under  the  impression 
that  the  supervisors  had  a  legal  conveyance  for  the  premises; 
and  from  the  principles  contained  in  the  case  of  Jackson  v. 
Catlin,  (2  Johns.  Rep.  248,)  and  which  has  since  been  affirm- 
ed in  the  Court  for  tlte  Correction  of  Errors,  conveyances  by 
statute  are  not  to  be  construed  to  pass  any  other  or  different 
right  than  that  which  the  party  before  possessed.  To  take 
away  private  property  by  public  authority,  even  for  public 
uses,  without  making  a  just  compensation,  is  against  the  fun- 
damental principles  of  free  government ;  and  this  limitation  of 
♦power  is  to  be  found,  as  an  express  provision,  in  the  constitu-  [  •BBS  J 
tion  of  the  United  States. 

For  these  reasons,  judgment  must  be  rendered  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
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NEW-YORK, 

October,  1811. 

"^^T^^^^^I^      Putnam  against  Lewis,  Administrator  of  Lewis. 

V. 

«wis«  THIS  was.  an  action  of  assumpsity  for  medicine  and  atten- 

Givingapro-  j^nce  as  a  physician,  &c. 
nonpayment*©?  The  case  was  tried  at  the  Madison  circuit,  before  Mr,  Jus- 
a^ooAdebi.  jt  ^[^q  Tutes,  in  May  last.  -  The  plaintiff  proved  his  demand  as 
the^iffhrof  ac!  Stated  in  his  account,  to  be  fifty-three  dollars  and  ninety^six 
tion  during,  the  cents.  The  defendant  gave  in  evidence  a  receipt,  signed  by 
p^^mentTbythe  the  plaintiff,  as  follows:  "Received  of  George  JR.  Lewis, 
note.  A"iJar<r-  fifty-threo  doUars  and  ninety-six  cents;  it  being  in  full  of  all 
aif  demands,  for  demands  which  I  have  against  the  estate  of  £66r  Lewis j  late 
such  book  debt,  o[Fabiu8,  deceased.  Madison,  March  19,  1810." 
ckTde  iheViain-  To  repel  the  receipt,  the  plaintiff  proved  that  this  action 
tiff  from  show-  ^as  Commenced  the  twenty-seventh  February,  1810,  and  the 
«t£i?e^s  *^'lSid™r  capias  returned  non  est  invmtiLS,  In  March  following,  the 
which  it  was  plaintiff  gave  directions  to  his  aUomey  to  stay  the  suit,  on  the 
no^riiotliaving  defendant's  paying  the  costs.  The  defenda.nt  told  the  plain- 
been  paid,  the  tiff*s  attorney,  that  he  had  settled  the  suit  with  the  plaintiff, 
Ce!d"entitierto  by  giving  his  note,  and  was  to  pay  the  costs,  and,  being  in- 
recover  the  a-  formed  of  the  amount  of  the  costs,  promised  to  pay  them  in 
book*debt^  wUh  two  or  three  weeks  ;  but  not  having  paid  the  costs,  the  attor- 
tn^ere*^  from  the  ncy  of  the  plaintiff  issued  an  alias  capias,  in  August,  on 
w™*  payable^  which  the  defendant  w^s  taken.  It  appeared  thattht 
(a)  defendant  had  paid  the  plaintiff  five  dollars  in  part  of  his 

demand ;  and  tjie  plaintiff  offered  to  produce  and  cancel  the 
note  given  him  by  the  defendant.  The  judge  ch(arged  the 
jury  to  find  a  verdict  for  the  plaintiff,  for  the  balance,  with 
r  *  390 1  interest  *from  the  time  of  settlenjent ;  and  a  verdict  was  f^und 
accordingly, 

A  motion  was  made  to  set  aside  the  verdict  on  a  case, agreed 
upon,  which  was  submitted  to  the  court,  without  argument^ 

Per  Curiam,  Giving  the  note  was  no  payment  of  the  book 
debt.  It  could  only  suspend  the  right  of  action,  during  the 
period  allowed  for  payment  of  the  note,  {tierring  v,  Sawyer^ 
Jamiary  term,  1802,  MS.)  ,  The  time  of  payment  in  the 
qote  does  not  apf)!ear,  and  it  was  the  business  of  the  defendant 
to  have  shown  it,  if  he  relied  upon  that  point,  as  a  defence* 
As  it  is,  we  are  to  presume  the  note  was  due  when  the  writ 
was  issued  in  August,  1810.  The  receipt  did  not  preclude 
the  plaintiff  fi-om  showing  the  facts  and  circumstances  under 
which  it  was  given.  This  is  a  well  settled  point  in  this 
court.  The  recovery  was  accordingly  correct,  and  the  ac- 
count being  liquidated  and  agreed  to,  it  of  course  carried 
interest.  Motion  denied. 

(/()  Vido  Schermerhom  v.  Loinea,  7  Johns.  Rep.  311,  and  the  cases  there  collected. 
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IfEW-TORK, 

October,  1811. 


Dean  and  Chamberlain  against  Allen. 

IN  error,  on  certiorari,  from  a  justice's  court.  in  an  action  for 

The  plaintiffs  in  error  brought  an  action  of  deceit  against  ^Jst?ce*'a*°'^1ea 
Alien,  for  deUvering  whiskey,  by  false  mea^sure,  and  for  ifVformer'suU 
fraudulently,  in  their  absence,  using  their  distillery  and  wood.  aJ/a\fn  j®°u" 
The  defendant  pleaded  a  former  suit  and  recovery,  in  bar,  p?aim^'°on  a 
commenced  by  him  against  the  plaintiffs,  on  a  contract,  in  "^^^''^^^L  ™ 
which  suit  the  plaintiffs  ought  to  have  set  off  their  demand.  7eni  pfamtS^ 
There  was  a  demurrer  to  the  plea,  on  which  the  justice  gave  n^iecied  to  set 

•    J  xi-xi_jrjA  on  his  demand, 

judgment  for  the  defendant.  is  no  bar.  (a) 

*Per  Curiam.    This  action  was  for  a  tort,  and  not  on  any        [*39}] 
contract  expressed  or  implied.    Deceit  was  the  giet  of  the  ac-  \ 

tion,  and  it  could  not  have  been  joined  with  a  count  in  a^aump* 
sit,  {I  Johns.  Rep,' 503.)  The  former  judgment  was  no  bar, 
because  this  cause  of  action  could  not  have  been  set  off  in  the 
former  suit,  and  the  judgment  below  must  be  reversed. 

Judgment  reversed. 

{a)  Ace.  Allin  v.  Horton,  7  Joknt,  Rep.  24,  and  the  cases  there  cited  in  note  (a). 


Proubfit  against  Henman  and  Henman. 

IN  error,  on  certiorari,  from  a  justice's  court.  .  ^^Tjere  a  josj 

The  defendants  in  error  sued  the  plaintiff  in  error  for  over*  a^cau^sefon  Ae 
flowing  their  land  by  his  mill-dam.  Issue  was  joined  and  a  suggestion  of 
venire  returned,  on  the  twenty-eighth  of  February.  By  {hltihe^defend- 
agreement  between  the  parties,  the  cause  was  adjourned  to  ant  had  agreed 
the  twenty-second  August.  The  4)laintiffs  appeared,  but  the  JJen"  oni?"  o"n 
defendant  did  not  appear.  The  plaintiffs  stated  that  the  the  ajiiaylt of 
defendant  and  they  had  agreed  to  adjourn  further,  until  noti-  {{j®  \;{;;^nfe  of 
fied  by  the  plaintiffs,  and  that  they  had  given  notice  for  the  a  nuucriai  wit- 
nineteenth  September;  and  the  plaintiffs  also  made  oath,  that  showiug'duedi- 
they  could  not  safely  proceed  to  trial,  for  the  want  of  a  mate-  iiticnce  to  pro- 
rial  witness,  who  lived  at  a  distance.  The  cause  was  adjourned  ance|"^r^  w^ 
to  the  nineteenth  September.  The  plaintiffs  then  appeared,  held/ that  the 
and  the  defendant  did  not  appear,  and  a  judgment  was  given  i"„*^'''*unTi^ited 

for  the  plaintiflS.  discretion       to 

adjourn  at  toe 
suggestion  of  the  plaintiiT,  and  that  such  adjonmment  was  a  discontinuau«e  of  the  cause,  {b) 

C*)  Ace.  Payne  v.  Whetlerj  15  Johns.  Rep,  492. 
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NEW- YORK,       Per  Curiam.     The  last  adjournment  was  without  proof  of 
s^^^!^!^^,J^  any  consent  by  the  defendant.     It  was  upon  the  suggestion 
Philips      of  the  plaintiffs,  and  without  authority.     The  plaintiffs  did 
rJse         "*^^  show  that  they  had  used  due  diligence  to  procure  the 
attendance  of  the  absent  witness,  nor  at  what  distance  he 
r*39'2]        lived.     There  is  no  provision  in  the  act  *giving  to  the  magis- 
trate unlimited  discretion  to  adjourn,  for  any  length  of  time, 
upon   the  suggestion,  and  at  the   pleasure  of  the  plaiatiff. 
This   adjournment   amounted  to  a  discontinuance,  and   the 
cause  was  out  of  court. 

Judgment  reversed. 


Philips  and  Butler  against  Rose, 

Where  the  This  was  an  action  of  covenant,  on  articles  of  agreement, 
SftoS  "^ade  between  the  parties  the  twenty-third  MorcA,  1804,  by 
a  mill  in  a  ccr-  which  the  plaintiffs  agreed  to  erect  a  frame  of  certain  dimen- 
lam  piace^  and  gj^j^g^  qj^  ^  certain  lot,  for  an  oil-mill,  on  or  before  the  fifteenth 
time,  and  in  an  Junc  following ;  and  the  defendant  agreed  to  make  the  press 
ualu"  ""Lined  ^"^  ^^^^^  machinery  for  the  mill,  and  to  complete  the  mill ; 
that  he  erected  the  plaintiffs  finding  all  materials  and  boarding  the  workmen, 
piace?'aud^  by  ^^'  ^"^  whcu  the  mill  was  completed,  the  plaintiffs  agreed  to 
the  time  men-  procurc  and  lay  in  four  thousand  bushels  of  flax  seed,  and  the 
aereelnent  •  ^' u  defendant  to  make  it  into  oil,  &c.  and  after  reimbursing  the 
wjis  held,  'that  plaintiffs  out  of  the  sale  of  the  oil,  the  residue  was  to  be  divi- 
fhiiT*  the^^^niul  ^^^  ^^  certain  proportions,  between  the  parties ;  and  the 
w£\s  ereoicd  at  defendant  agreed  to  lend  the  plaintiffs  one  thousand  one 
phice  alid  aaer  hundred  dollars,  on  the  first  September,  for  six  months,  for 
thl;  time,  by  the  which  the  defendant  was  to  be  allowed  one  hundred  dollars, 
consent  and  a-  ^^^  ^^  retain  the  one  thousand  one  hundred  dollars  out  of  the 

srreement  ol  tlie  i        /»    •       /«  i 

defendant,  did  procccds  of  the  first  salcs. 

not  support  the      fhc  declaration  recited  the  agreement,  and  the  plaintiffs 

declaration. (a)  -  ^,  ,  ^  ,^,,     ,      ,     .       '^  /»  •  .  i 

averred  that  they  fulnlled  their  part  of  it,  as  to  erecting  the 
frame  of  the  mill,  by  the  fifteenth  June,  &c.  and  alleged  a 
breach  of  the  agreement  on  the  part  of  the  defendant. 

The  cause  was  tried  at  the  Onondaga  circuit,  the  third 
June,  1811,  before  Mr.  Justice  Yates. 

The  plaintiffs,  after  proving  the  agreement,  gave  in  evidence, 
[  *  393  ]  that  the  frame  of  the  mill  was  erected,  but  not  *until  the  fif- 
teenth September  following  the  eleventh  June,  1804;  and 
that  the  defendant  declared  afterwards,  that  it  was  immaterial 
whether  the  frame  was  erected  by  the  fifteenth  June,  or  not, 
and  that  its  not  being  finished  by  the  fifteenth  June,  was  no 

(c)  Vide  Ktathti  ▼.  PriM,  1  Johns.  Ca»,  99.    IVmimii  ▼.  Jid9m»,  9  Johu.  it«.  115. 
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damage  to  him,  as  he  had  not  procured  the  workmen,  or  the  new-YORK, 
money.     This  evidence  was  objected  to,  but  admitted.     Parol  <^<^*<>^er,  isii. 
evidence  was  also  admitted  to  show,  that  though  the  mill. was      jaczsos 
not  erected  on  the  spot  mentioned  in  the  agreement,  and     ^    v. 
though  it  was  not  of  the   exact  dimensions  specined,  the 
defendant  had  consented  to  the  alterations,  and  assisted  in 
fixing  the  spot,  and  directing  the  workmen  in  erecting  the 
building.     This  evidence  was  objected  ta,  as  not  supporting 
the  declaration,  but  it  was  admitted  by  the  judge.     The  plain- 
tiffs proved  that  the  defendant  performed  no  part  of  his  agree- 
ment; and  the  jury  found  a  verdict  for  the   plaintiffs,   for 
forty-eight  dollars  and  sixty-three  cents,  damages,  subject  to 
the  opinion  6{  the  court  on  a  case.     It  was  agreed,  that  if 
the  court  should  be  of  opinion  in  favor  of  the  defendant,  a 
judgment  of  nonsuit  should  be  entered. 

The  case  was  submitted  to  the  court,  without  argument. 

Per  Curiam.  This  case  falls  precisely  within  that  of  Little  • 
V.  Holland,  in  the  K.  B.  (3  Term  Rep,  590.)  The  contract 
must  be  proved,  as  it  is  laid,  otherwise  the  defendant  has  no 
notice  of  what  he  is  called  upon  to  answer.  Evidence  that 
the  contract  was  enlarged  by  parol  agreement,  will  not  sup- 
port the  declaration.  According  to  the  stipulation  in  the 
case,  a  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit. 


*jACKS0]y,  ex  dem.  Butler   and   others,  against        I  *  394  J 
Gardner, 

This  was  an  action  of  ejectment,  for  part  of  lot  number  w^here.4.v.»i. 
ninety-eight,  together  with  the  waters  and  banks  of  the  creek  ""^^'^^jj^^fj^" 
or  stream  running  through  it,  for  the  use  of  the  mills,  in  the  stroyeda  lease 
town  of  Manlius,  in  the  county  of  Onondaga.  The  cause  J^^,^^^^^*^'  ^^^ 
was  tried  before  Mr.  Justice  Yates,  at  the  Onondaga  circuit,  \llse  j  and  *af- 
in  June  last.  *T^*i*^M'^^",'; 

ed  under  the  old 
lease.  It  was  held,  that  if  tlic  old  lease  was  not  duly  surrendered  by  writing,  within  the  statute  of  frauds, 
yet  that  A.  could  recover  no  more  land  than  what  he  couH  prove,  with  absolute  certainty,  was  covered 
by  that  lease,  especially,  af\er  the  premises  claimed  had  been  in  the  possession  of  another,  for  near 
sixteen  years,  (a) 

^.,  on  the  twelfth  December,  1793,  gRve  a  lease  to  B.  of  a  part  of  a  lot  of  land  for  sixty  years  j  and  on 
the  twenty-sixth  December,  1793,  executed  a  deed  in  fee  for  part  also  of  the  same  lot.  C.  took  imme- 
diate po.«tsession,  under  his  deed,  and  continued  in  possession  near  sixteen  years;  B.  aAerwards  claimed 
part  of  the  premises  in  the  possession  of  C  as  comprised  in  the  lease  to  B.  It  was  held  that  the  deed 
to  C.  wa»  valid,  notwithstanding  the  lease,  and  that  B,  could  not  set  up  any  new  location,  so  as  to  in- 
vade the  possession  of  C 

Every  exception  and  uncertainty  in  a  deed  is  to  be  taken  favorably  to  the  grantee.  [6) 

(a)  Vide  ir^fra,  404,  note  (a). 

(6)  A  deed  is  to  be  construed  most  strongly  against  the  grantor,  and  if  it  can  enure  in  dif- 
ferent ways,  the  grantee  may  take  it  in  such  a  way  as  shall  be  most  to  bis  advantage.  Jack- 
ten  V.  Budget,  16  Johns.  Rep.  172.  • 
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NEW-\oRK,      The  following  evidence  was  given,  on  the  part  of  ihe 

ocu^.jm.  plaintiff. 

^"'^^"*'^^  1,  A  power  of  attorney  from  James  Hamilton,  dated  the 
twelfth  December,  1793,  to  Adam  Wood,  authorizing  him  fe 
demand  and  sue  for  a  set  of  grist-mill  irons  and  other  articles 
in  the  possession  of  Phineas  Stephens  and  Daniel  D.  WhU^ 
and  to  recover  the  rent  of  a  saw-mill,  lately  erected'  by  iSfc- 
phens,  and  damages  for  cutting  and  carrying  away  anj^  pittfe 
timber  from  a  certain  piece  of  land  in  ManliuSy  in  the  po^ 
session  of  John  Johnson,  &c. 

2.  A  deed  from  Jam£s  Hamilton  to  Charles  Mulhollen  and 
his  wife,  dated  twenty-sixth  December,  1793,  by  which  (for 
the  consideration  of  five  shillings,  and  of  MulhoUen^s  return- 
ing a  deed  of  gift  from  Hamilton  to  him,  of  lot  fifty-five,  in 
the  fourteenth  township  of  the  military  tract  in  the  county  rf 
Herkimer)  Hamilton  conveyed  to  Mulhollen,  in  fee,  part  of 
lot  ninety-eight,  in  Manlius,  (containing  six  hundred  acres,) 
two  hundred  acres  of  the  north-east  corner  having  been  sold 
to  Stephens,  and  two  hundred  acres  to  Wood,  and  forty  acres 
to  Rosemark,  both  off  the  south-east  corner ;  all  the  rest  was 
granted  to  Mulhollen  and  his  wife  and  their  heits,  to  have  and 
to  hold,  to  the  use  of  Charles  Mulhollen  and  his  heirs,  &c. 
This  deed  was  registered  the  twenty-third  April,  1795. 

1*395]  ^3.  A  deed  dated  the  twenty-third  JVotJemftcr,  1796,  from 

James  Hamilton  to  Charles  Mulhollen,  by  which,  in  considera- 
tion of  love  and  affection,  and  the  sum  of  five  shillings,  he 
conveyed  to  him  part  of  lot  number  ninety-eight,  beginning  at 
the  north-east  corner  of  Stejfhens's  lot,,  and  running  thence, 
westerly  along  the  line  of  Stephens  to  the  creek  and  crossing 
it,  and  up  the  creek  to  the  line  of  Wood,  &c.  &c.  being  two 
hundred  acres,  and  with  a  proviso,  that  the  grantee  shall  not 
erect  any  mill  on  the  water-course,  under  the  penalty  of 
forfeiting  the  land.  This  deed* was  registered  the  seventh 
February,  1797. 

4.  The  copy  of  a  second  lease,  (the  original  having  been 
burnt  by  accident,  and  the  first  surrendered,)  dated  twenty- 
ninth  January,  1794,  from  James  Hamilton,  by  Jonas  Piatt, 
his  attorney,  to  Aaron  Wood,  for  sixty  years  of  two  parcels 
of  land  in  lot  number  ninety-eight,  in  Manlius.  The  second 
parcel  is  described  as  bounded  easterly  by  Stephens's  land, 
southerly  by  the  mill  creek,  westerly  by  lot  number  ninety- 
seven,  being  all  that  part  of  lot  number  ninety-eight  lying  on 
the  easterly  side  of  said  creek,  except  what  had  been  sold  to' 
Johnson  and  Stephens;  and  also,  so  much  of  the  bank  on  the 

-^  west  side  of  the  creek,  as  may  be  necessary  for  the  purpose  of 
erecting  mills  and  mill-dams,  which  part  is  to  be  surveyed  and 
designated  by  Moses  Dewitt. 

5.  A  letter,  dated  January  25, 1794,  fi-om  James  Hamilton, 
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m  wh^ch  he  sajrs,  ^^  Measure  two  hundred  acres,  besides  John-  new.  york, 
son^sand  »S>epA^'«,  on  this  side  of  the  creek,  and  on  the  Ociobcr^u. 
other  side,  square  dut,  as  I  intend  to  let  it  also.     I  mean  what  ^ 
Wood  does  not  take  ^  the  land."     '^  Let  Mr.  Wood  leave  as 
much  as  is  neceesary  for  mills,  on  both  banks  of  thecreek^  in 
his  measQrement.'^ 

6.  Thaddeus  M.  Wood,  a  witness  for  the  plaintiff,  testijGed 
that  he  was  present  when  the  first  lease  was  surrendered,  and 
the  second  lease,  above  mentioned,  given  in  its  stead.  The 
first  lease  was  then  destroyed,  without  any  writing  to  show  the 
suyrender ;  but  the  witness  was  not  certain  as  to  the  manner 
in  which  the  first  lease  was  ^snrrenderedand  destroyed.  The  [  *  396  | 
fiBst  lease  was  .given  by  Hamilton  to  Aaron  Wood,  on  the 
twelfth  December,  1793,  for  two  hundred  acres  of  lot  number 
mnety^eight,  to  be  taken  from  the  south-easterly  comer  of  the 
lot,  so  as  not  to  interfere  with  the  previous  purchase  of  Johnr 
son,  of  forty  acres,  or  that  of  Stephens,  of  two  hundred  acres. 
It  was  the  imjKession  of  the  witness  that  the  lease  was  to 
indude'the  whole  creek,  and  to  continue  for  the  term  of  sixty 
veaBS,  at  an  annual  rent  of  seven  pounds,  for  each  hundred 
acres ;  and  the  witness  thought  he  was  a  witness  to  that  lease. 
Dewitt  died  in  the  summer  of  1794,  before  any  survey  of  the 
premises  was  made.  On  his  cross-»examination,  the  witness 
said,  "  he  would  not  undertake  to  say  whether  the  first  lease 
included  the  privilege  of  the  whole  stream  running  across  the 
lot,  but,  according  to  his  impres^on,  it  did  include  it." 

7*  A  certificate  or  memorandum,  by  Jonas  Piatt,  dated 
twenty-ninth  Jammry,  1794,  endorsed  on  another  instrument 
in  writing,  which,  was  not  proved,  but  which  purported  to  be 
an  assignment  from  James  Hamilton  to  Aaron  Wopd,  of  his 
interecit  in  a  lease  by  him  given  to  Phineas  Stephens,  for  a 
sawHniU  first  erected,  and  was  dated  twelfth  December,  1793, 
and  referred  to  a  lease  which  had  been  given  by  Hamilton,  of 
that  date.  By  this  certificate  and  memorandum,  it  appeared 
that  a  lease  from  Hamilton  to  Aaron  Wood  had  that  day  been 
surrendered  up  by  Wood, 

8.  Jonathan  Foster,  a  witness,  testified,  that  two  or  three 
days  after  the  twenty-fifth  December,  1793,  he  saw,  at  the 
house  of  Aaron  Wood,  a  lease  from  Jaines  Hamilton  lO  Wood, 
of  two  hundred  acres  of  land,  in  lot  ninety-eight,  in  Manlius, 
to  be  taken  from  the  south-east  part,  so  as  not  to  interfere 
with  the  farms  of  Johnson  and  Stephens ;  and  to  be  surveyed 
by  Moses  Dewitt,  in  a  square,  as  near  as  might  be,  soutlierly 
of  Stephens^ s  land,  and  to  extend  westerly  over  the  creek,  so  • 
as  to  make  up  the  quantity.  The  creek  throughout  the  whole 
lot  was  included  in  the  lease,  and  the  banks  ^'of  the  creek,  at  [  *  397  ] 
least  as  far  as  the  notth  bounds  of  the  two  hundred  acres,  if 
not  fiirtherf  were  also  included  for  the  use  of  the  mills.     The 
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NEW- YORK,  lease  was  for  sixty  years.  He  said  that  as  the  creek  had  not 
October,^!  1.  jj^^j^  traversed,  it  was  not  known  whether  the  two  hundred 
acres  would  overrun  the  creek  or  not;  but  it  was  not  to 
extend  farther  north  than  the  south  bounds  of  Stephens* $  line, 
to  make  up  the  two  hundred  acres.  He  was  not  certain  that  the 
lease  included  the  banks  of  the  creek  farther  than  the  extent 
of  the  two  hundred  acres. 

9.  Elijah  Phillips,  also,  testified,  that  he  saw  the  ^r^f  lease 
in  the  latter  end  of  the  year  1793,  or  the  beginning  of  1794: 
it  was  for  two  hundred  acres  out  of  the  south-east  comer  of  the 
lot  ninety-eight,  together  with  the  creek  and  its  banks  through- 
out the  lot,  for  the  use  of  the  mills.  He  said  he  saw  the  lease 
but  once,  and  is  not  certain  whether  it  was  a  lease  or  a  con- 
tract for  a  lease  ;  and  he  did  not  remember  the  exact  bound- 
aries, but  the  two  hundred  acres  Were  not  to '  extend  farther 
north  than  the  south  side  of  Stephens^s  land. 

10.  James  Geddes  testified,  that  if  the  two  hundred  acres 
contained  in  the  first  lease,  were  so  located  as  to  include  all 
the  land  ^oxith  o{  Stephens's  Innd,  excepting  Johnson^ s  and 
extending  westerly,  with  a  north  line  corresponding  with 
Stephens's  south  line,  so  far  as  to  include  the  quantity  of  two 
hundred  a'^res,  it  would  encroach  on  the  defendant's  farm, 
about  eight  chains  and  a  half,  or  twenty-four  acres,  leaving  the 
defendant's  mills,  and  about  eleven  chains  and  a  half  north. 

1 1 .  Garrlt  Van  Slyck  testified,  that  the  defendant  w^as  in 
possession  some  distance  south  of  the  line  of  the  two  hundred 
acres,  located  as  aforesaid  ;  and  was  informed  of  Wood* 8  claim 
to  the  water  of  the  creek,  when  he  took  possession. 

On  the  part  of  the  defendants,  J,  Piatt  testified,  that,  as 
agent  of  Hamilton,  he  received  from  Aaron  Wood,  in  Janu- 
\  •  398  ]  ary,  1794,  a  surrender  of  the  first  or  old  lease,  or  *contract 
for  a  lease,  he  was  not  certain  which,  and  that  it  was  destroyed, 
and  a  second  or  new  lease  given.  Whether  there  was  any 
agreement  in  writing  to  surrender,  he  could  not  recollect.  It 
appeared  that  Charles  Mulhollen,  and  those  claiming  under 
him,  have  had  the  entire  and  exclusive  possession  of  all  the 
land  included  in  Hamilton's  deed  to  Mulhollen,  of  the  twenty- 
sixth  December,  1793.  That  neither  Aaron  Wood,  nor  those 
claiming  under  him,  have  ever  had  possession  of  the  lot,  ex- 
cepting the  part  which  lies  between  Stephens^ s  land  and  John- 
son's  land,  and  bounded  westerly  by  the  creek.  MalhoUen 
lived  on  the  land  until  his  death,  about  five  years  ago,  and 
made  valuable  improvements.  It  appeared  that  there  were 
•    above  twenty  houses  and  many  mills,  erected  on  the  premises. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  oh  a  case  containing  the  facts  above  stated. 

Gold,  for  the  plaintiff.  1.  By  the  lease  of  Hamilton,  of 
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llie  twelfth  December^  1793,  a  title  to  the  t\m  hundred  acrefl  new.york, 
of  land,  and  all  the  waters  and  banks  of  the  creek,  throughout  ^ctobcr^^ii 
lot  No.  ninety-eight,  was  vested  in  Aaron  Wood.     And  it  ^*-^ 

could  not  be  affected  by  the  deed  to  MulhoUeUy  of  the  twenty- 
sixth  December,  1793,  there  being  then  an  outstanding  and 
subsisting  title  in  Wood,  under  the  first  lease. 

2.  There  is  no  evidence  that  the  first  lease  was  surrendered, 
by  any  express  or  written  contract  for  that  purpose.  By  the 
tenth  section  of  the  statute  for  tha  prevention  of  frauds,  a 
surrender  of  a  lease  or  interest  in  land  must  be  in  writing. 
{Sess.  10.  c.  44.  [2  R.  S.  134.  s.  6.])  On  the  contrary,  the 
evidence  of  the  giving  up  and  destroying  the  lease,  shows  that 
there  was  not  a  surrender  in  writing.  The  word  surrender, 
ex  vi  termini^  means  a  surrender  in  writing.  If  an  express 
surrender  is  relied  upon  by  the  defendant,  he  is  bound  to  show 
it  in  writing.  The  *acceptance  of  a  new  lease  does  not  ne-  [  *  399 
cessarily  imply  a  surrender  of  the  old.  In  Wihon  v.  Sewall, 
(Bwr.  Rep.  1975.  1980.  and  see  Hniton,  105.  Sir  Wm. 
Jones's  Rep,  405,  406.  1  Saund.  236.  c.  note  (9,)  the  court 
say,  that  the  acceptance  of  a  bad  lease,  is  not  an  implied  sur- 
render of  a  good  one. 

In  the  case  of  Roe  v.  York,  (6  East,  86,)  the  subject,  as 
to  the  surrender  of  leases,  is  fully  discussed,  and  all  the  au- 
thorities are  cited.  It  is  there  held,  that  the  mere  cancelling 
or  destroying  a  lease,  is  not  a  surrender  of  the  term ;  and 
titough  a  new  lease  was  given,  expressly  in  consideration  of 
the  surrender  of  the  old,  yet  as  the  lessor  had  no  power  to 
give  such  a  lease,  the  acceptance  of  the  second  lease  was  not 
denned  a  surrender  of  the  first,  though  the  lessee  knew  of  the 
defect  of  power. 

In  opder  that  the  acceptance  of  a  new  lease  should  produce 
a  surrender  of  a  former  one,  it  should  be  for  the  same  thing,  or 
same  premises.     {;Co.  Litt.  338.  a.  note  (2.)  Shep.  Touch.  301 .) 

Again,  if  Hamilton's  deed  to  Mulhollen  included  the  pre- 
mises, then  there  was  no  reversion  in  Hamilton,  on  which  the 
surrender  could  operate.  A  surrender  is  the  yielding  up  of 
an  estate  for  Ufe,  or  for  years,  to  him  who  has  the  unmediate 
estate  in  reversion  or  remainder.  (3  Bac.  Ahr.  457.  Leases, 
(&.)  1  Saund.  235.  c.  note  (9.)  Co.  Litt.  337.  a.  n.  (2.) 

Whether .  the  delivering  up,  or  cancelling  a  lease  or  deed, 
could. extinguish  the  estate,  appears  to  have  been  much  dis- 
cussed in  England;  (Co.  Litt.  338.  note  (1.)  Gilb.  Rep.  236. 
2  Ch.  Cas.  100.  20  Fin.  Abr.  143.  Surrend.  {h)  pi  10.  2 
Johns.  Rep.  84.  87  ;)  but  it  is  now  fully  settled  that  it  does 
not  'y  and  that,  since  the  statute  of  frauds,  it  must  be  in  wnting. 

Again,  if  the  premises  had  not  been  excepted  in  the  deed 
to  Mulhollen,  and  there  had  been  a  technical  surrender  of  the 
tease  to  Wood,  Hamilton  would  not  have  been  estopped,  as 
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irEW-YORK,  between  him  and  MulhoUeny  to  aver  the  truth,  that  the  titlC; 

October,  J81L  being  then  in  Wood^  could  not  pass  to  MulhoUen.  Where  an 
^  estate  passen  by  deed,  an  estoppel  cannot  arise  oo  it.  If  -il, 
a  tenant  for  the  life  of  B.y  lease  for  years,  and  he  purchases 
the  reversion,  and  B.  dies  before  the  expiration-  of  the  lea^e, 
A.  is  not  estopped,  but  may  confess  and  avoid.  {Co.  IMt 
43.  a.  47  6.  Buc.  Abr.  Leasee,  (O.)  8  Term.  R^i  487.  1 
Burr.  125.) 

I  *  400  ]  ^EeioppeU  on  conveyances  with  warranty,  were  introducea 

to  prevent  a  circuity  of  action*  {Co.  LitL  265.  a.)  The  doc- 
trine is,  that  the  grantor  shall  not  allege  that  nothing  passed 
by  his  deedv  thereby  making  it  a  nuUity  ;  but  he  may  allege 
that  so  great  an  estate  did  not  pass.  And  if  the  defect  of  tide 
is  recited  in  the  conveyance,  there  is  no  estoppel.  (1  Lord 
Raym,  729.) 

3.  Mulhollen  never  claimed  the  waters  of  the  creek,  or 
pretended  to  dispose  of  them ;  and  he  is  estopped  by  the  deed 
of  November  twenty-three,  1796,  to  set  up  any  mills,  or  to 
assert  any  title  to  the  waters. 

4.  The  deed  of  the  twenty-sixth  December,  1793,  from 
Hamilton  to  Mulhollen,  being  a  voluntary  deed  of  gift,  with  a 
mere  nominal  consideration  of  five  shillings,  is  void  under  the 
statute,  as  to  thefiubsequent  lease  to  Wo^,  which  was  given 
for  a  valuable  consideration.  A  voluntary  conveyance  is  void 
against  a  subsequent  purchaser,  for,  a  valuable  cpnsideration, 
though  such  subsequent  purchaser  had  notice  of  the  voluntary 
conveyance.  Though  the  universality  of  this  proposition  was 
once  questioned,  in  England,  it  is  now  settled,  as  being  a*  ne- 
cessary doctrine  to  guard  against  fraud.  {Newland  on  Con- 
tracts, 391.  Rob.  on  Fraud.  Convey.  66.  213.  £Aep.  Touch. 
62.  63.  (Deeds,  d.  4.)  Cowp.  278.  5  Co.  60.  2Bro.  €h.  Cos. 
146.)  The  words,  "  purchasers  for  money  or  other  good  con- 
sideration," in  the  third  section  of  our  statute,  {sess.  10.  c. 
44,)  and  <'  for  good  consideration,  and  bona  fide,''  used  in  the 
sixth  section,  are  the  same  words  as  are  used  in  the  statute  of 
twenty-seventh  Eliz.  c.  4.  [Vide  2  R.  S.  134.  sec.  L  2.  3.] 

A  consideration,  to  be  valuable,  within  the  statute,  must 
be,  in  some  de^ee,  adequate.  Five  shillings,  and  other  valu- 
able considerations,  have  not  been  held  to  amount  to  a  valua- 
ble consideration,  within  the  twenty-seventh  Eliz,  {Sugden's 
Law  of  Vend.  431.  Rob.  on  Fraud.  Convey.  373.  Cro. 
Eliz.  445.    Salk.  94.) 

A  consideration,  which  would  raise  a  use  to  suppcot  a  bar- 
gain and  sale,  is  not  sufficient  to  create  a  valuable  considera- 
tion within  that  statute.  {Rob.  on  Fraud.  Convey.  474.)  A 
lease  on  which  rent  is  reserved,  is  considered  as  a  revocation 
of  a  voluntary  conveyance.  (Oa  Joe  180.) 
[  *  401  J  *5.  It  may  be  objected  that  the  lease  to  Wood  not  beiag 
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registered  or  deposited,  pursuant  to  the  act  of  Januarjf,  1794,  new.yohk, 
extended  to  May,  1195,  is  void.     But  there  was  notice  to  Oc^r^n. 
Mulfiollen  of  the  lease,  which  is  equivalent  to  a  registry  of  it. 
(4  Cruise's  Dig.  353.  Hf^land  on  Cont.  509.    1.  Str.  664. 3 
/tt*.  646.     2  Ves,  655.     Amh.  624.) 

Clark  and  Tlatt,  contra.  The  lessors  were  bound  to  show. 
a  good  title.  The  destruction  of  the  old  lease  and  its  contents, 
ought  to  have  been  fully  proved.  The  execution  of  the  first 
pretended  lease  was  not  proved,  (3  Johns.  Rep.  303.  Gilb. 
on  Ev,  98.)  and  none  of  the  witnesses  speak  of  its  contents 
with  any  certainty.  The  acceptance  of  a  new  lease  by  Woody 
shows  that  he  did  not  rely  on  the  old  lease,  in  order  to  cover 
the  banks  of  the  creek,  and  the  mill-seats.  The  surrender, 
by  Aaron  Wood,  of  the  original  lease,  in  January,  1794, 
enured  to  the  benefit  o{  Mulhollen,  the  reversioner.  The  evi- 
dence is  sufficient  to  warrant  the  conclusion,  that  this  surren- 
der was  by  deed,  or  note  in  writing,  according  to  the  statute. 

If  it  was  not  in  writing,  it  was  a  surrender  by  act  and  ope- 
ration of  law.  Surrenders  in  law,  or  surrenders  by  implication, 
remain  as  before  the  statute^ 

Surrenders  are  fiivored  in  law.  {Co,  Litt.  238.  a.)  No 
particular  words  are  necessary  to  constitute  a  surrender ;  it 
may  be  collected  from  the  intention  of  the  parties,  appearing 
on  the  instrument  executed  by  them.  (iSfeep.  Touch.  306.) 
It  is  a  species  of  common  few  conveyance,  and  (grates  by 
merger  of  the  less  estate  in  the  greater. 

Delivering  up  a  lease,  and  taking  a  new  lease  in  writing,  is 
a  valid  surrender  ;  the  new  lease  being  of  equal  notoriety  with 
a  formal  surrender  in  writing.  Gilb.  Eq.  Rep.  236.  4  Bac. 
Abr.  (Leases,)  212.) 

If  a  lessee  for  years  takes  a  lease  of  the  same  premises, 
without  delivering  up  the  old  lease,  it  is  a  surrender  by  opera- 
tion of  law.  (Co.  Litt.  337.  b.  Harg.  fy  Butler's  notes.  2 
Roll.  Abr.  495.)  Fortior  et  equior  est  dispositio  legis  quam 
hominis. 

A  surrender  operates  without  an  express  acceptance,  oi  even 
notice  to  the  reversioner.  His  assent  is  implied.  *It  is  like  [  *  402  j 
sealing  a  bond  to  a  person,  in  his  absence,  which  makes  a 
valid  obligation  immediately,  witliout  notice,  and  can  be  an- 
nulled only  by  an  express  refusal.  (2  Salk.  618.  Bro.  P.  C. 
150,  151.  S.  a  Co.  Litt.  338.  b.) 

In  Mellow  v.  May,  (Cro.  Eliz.  873.  Moore,  636.  Keb. 
285,)  it  was  held,  that  if  a  lessee  takes  a  new  lease  of  the 
same  land,  it  is  a  surrender  of  the  first  lease,  although  the 
second  lease  be  void,  from  any  defect  in  the  making  <^  it ;  for 
the  acceptance  of  the  new  lease  is  a  surrender  of  the  old, 
which  cannot  be  set  up,  although  nothing  was  received  for  j^ 
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NEW-YORK,  A  contract  for  a  new  lease  is  good  evidence  to  a  jury,  of  a 
October,  1811.  surrender. 

^""j^^^^^^^      The  cases  cited  by  the  plaintiff's  counsel,  from  Burrow, 
V.  Sir   William  Jones,  and  6  EcLst,  all  rest  on  the  ground  of 

GAEDiriR.  g.^^j  .  ^^j.^  ^^  ^  suppresaio  veri.  They  are  not  applicable 
to  the  present  case,  where  there  is  no  pretence  of  fraud,  but  a 
fair  disclosure  of  the  previous  conveyance  to  Muthollen.  The 
second  lease  is  good  and  operative  for  all  that  part  of  the  land, 
not  previously  sold  to  Mtilhollen.  No  injury  is  done  to  the 
lessee,  who  is  not  obliged  to  pay  rent,  for  the  part  in  the  pos- 
session of  MulkoUen, 

Again,  here  was  no  possession  or  rent  paid  for  sixteen 
}«ars ;  and  after  so  long  and  quiet  possession  by  another,-  a 
surrender  or  regular  re-entry  will  be  presumed.  (2  Caines, 
382.  1  Ch.  Rep.  108.  1  Vtrn,  132.  195.) 

The  cases  cited  by  the  plaintiff's  counsel  to  show  that 
Hamilton  was  not  estopped  from  denying  the  effect  of  his 
deed  to  Mulhollen,  have  no  application  to  the  present  case ; 
because  the  delivering  up  the  old  lease,  and  taking  a  new  one, 
did  not  c^erate  as  an  assignment  to  Hamilton,  but  as  a  sur- 
render to  Mulhollen,  the  reversioner.  The  term  was  merged 
or  extinguished,  not  assigned. 

The  deed  of  the  twenty-sixth  December,  1793,  from  Ham- 
ilton to  Mulhollen,  was  for  ia  valuable  consideration,  the  re- 
turning a  deed  of  gift  of  other  lands,  and  five  shillings.  It 
must  be  intended,  that  the  deed*  of  gift  was  duly  assigned, 
when  the  exchange  was  made.  If  not,  a  court  of  chancery 
would  compel  MulhoUen  to  execute  a  conveyance,  ^  on  the 
[  *  403  ]  ground  of  a  performance  by  Hamilton ;  and  this  *court  may 
presume*  that  to  be  done  which  ought  to  have  been  done,  and 
which  the  party  might  be  compelled  to  do. 

But  admitting  it  was  a  mere  voluntary  conveyance,  it  cannot 
be  impeached  by  a  subsequent  deed  for  a  valuable  considera- 
tion ;  unless  the  second  purchaser  is  a  creditor,  who  has  been 
defrauded  by  such  voluntary  conveyance. 

Again,  the  leases  to  Wood  were  void,  because  not  registered 
or  deposited  according  to  the  act  of  1795.  (2  Rev.  Laws, 
262.   [1  R.  S.  756.  sec.  1*.     Id.  762.  sec.  38.]) 

Hamilton's  deed  of  the  twenty-third  November,  1796,  was 
produced  at  the  trial,  on  the  part,  of  the  plaintiff;  and  there 
was  no  evidence  of  Mulhollen' s  assent  to  it.  If  he  did  assent, 
as  it  was  for  the  same  premises,  it  amounted  to  a  confirmation, 
not  a  surrender,  of  the  first  deed. 

The  claim  or  right  to  die  mill-stream  and  its  banks,  for  ih% 
use  qf  mills,  is  a  mere  incorporeal  hereditament,  (4  Johns. 
Rep.  83,)  and  cannot  be  recovered  in  an  action  of  ejectment 
iThe  right  was  contingent,  and  for  a  special  purpose,  and  did 
aot  indkrde  a  right  to  the  soil.  By  a  grant  of  a  stream  of 
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water,  the  soil  does  not  pass.  (Co,  Litt.  4.  b.)  If  by  any  new- YORK. 
imturaJ  cause,  the  stream  should  be  diverted  or  dried  up,  the  October,  mu 
bed  of  the  stream  and  the  banks  would  belong  absolutely  to  ^^"^^^^^^^ 
the  grantor,  as  if  no  such  lease  had  ever  been  made.  v. 

The  notices  given  by  Butler  and  FhUips  can  have  no     Q^««>»«*- 
effect ;  for  they  showed  no  title  in  themsehres,  or  under  Wood, 
They  are  to  be  regarded  as  mere  strangers  to  the  defendant. 

If  the  evidence  is  fairly  weighed,  the  balance  wiH  be  found 
in  favor  of  the  supposition  that  the  original  lease  did  not 
include  the  stream  throughout  the  whole  lot ;  but  only  so  far 
as  the  two  hundred  acres  extended. 

Again,  there  is  another  and  conclusive  objection  to  the 
plaintiff's  claim.  Aaron  Wood  having  voluntarily  destroyed 
the  original  lease,  has  thereby  destroyed  his  title.  (Shep. 
Touch,  70.  Dyer,  112.  Bac.  Ahr,  Leases,  (T.)  Gilb,  on 
Ev  loa  113.  11  Co,  27.  b.  4  Com,  Dig.  Fait,  (E.)  He 
cannot  be  allowed  to  give  parol  evidence  of  its  contents. 
Unless  he  can  show  that  the  lease  was  destroyed  without  *hts  [  #  404  ] 
own  fault  or  assent,  he  must  be  held  to  the  strict  rule  which 
requires  the  highest  kind  of  evidence ;  otherwise,  the  party 
might  always  elect  whether  to  produce  the  highest  or  the 
Rawest  species  of  evidence. 

Per  Curiam.  The  claim  of  Wood  to  the  premises  is 
founded  on  the  supposed  lease  of  the  twelfth  of  December, 
1793,  and  the  lease  of  the  twenty-ninth  of  January,  1794. 
He  shows  no  other  title  than  what  one  or  the  other  of  these 
leases  may  give  him. 

1.  As  to  the  lease  of  17&3.  TBhis  lease  was  voluntarily  sur- 
rendered by  Wood  to  the  agent  of  Hamit(pfi,  the  lessor,  and 
destroyed  on  the  twenty-ninth  of  January,  1794,  when  he 
accepted  of  a  new  lease.  Admitting  that  this  lease  was  not 
surrendered,  in  due  form  of  law,  (a)  according  to  the  requisition 
of  the  statute  of  frauds,  so  as  to  devest  Wood  of  his  interest 
under  it,  yet  the  existence  and  contents  of  this  lease  were  not 
proved  with  sufficient  certainty  to  justify  the  plaintiff's  claim. 
As  Wood  voluntarily  surrendered  this  deed  to  be  destroyed,  , 
he  ought  not  to  avail  himself  of  any  obscurity  or  uncertainty, 
in  respect  to  its  contents.  Every  difficulty  and  presumption 
ought  to  be  turned  against  him.  He  ought  not  to  recover  any 
land  under  that  lease,  but  what  appears,  with  absolute  pre- 
cision and  certainty,  to  have  been  covered  by  it.  And  what 
is  the  testimony  on  this  point  ?  The  proof  of  the  execution 
of  the  lease  is  very  loose.     T.  M.  Wood  says,  that  he  thinks 


(a)  If  a  lessee  for  years,  or  for  tife,  accept  a  new  lease,  or  a  grant  in  fee  of  tlM  i 
premises,  this,  without  any  actual  surrender  of  the  old  lease,  is  a  surrender  of  it  in  law. 
Idvinfirstan  v.  Potts,  16  Johns,  Rap,  28.     Van  RtnssdUur's  Heirs  v.  Pemnman,    6 
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that  he  subscribed  it  as  a  witness ;  and  there  is  much  less 
proof  that  his  instrument  was  an  actual  lease  or  conveyance 
o(  the  land.  PhilipSy  who  saw  it  once^  was  not  positivo 
whether  it  was  a  lease,  or  only  a  contract  for  a  lease;  and. 
Plati,  who  received  it,  when  surrendered,  is  equally  uncertain 
on  this  point.  But  the  location  and  extent  of  the  lands  con- 
veyed, is  shrouded  in  absolute  uno^rtatnty.  T.  M.  Wood  says 
it  was  for  two  hundred  acres,  in  the  south-east  comer  of  the 
lot,  but  whether  it  was  to  include  the  whole  creek,  he  ♦could 
not  say,  though  that  was  his  impression.  The  land,  he  says, 
had  not  then  been  surveyed.  /  Foster,  who  saw  it  in  Decem- 
ber, 1793,  was  not  certain  whether  it  secured  the  banks  of  the 
creek  farther  than  the  extent  of  the  two  hundred  acres ;  and 
he  said  it  was  not  to  extend  further  north  than  the  south 
bounds  of  Stephens* $  land ;  but  that  as  the  creek  had  not  then 
been  traversed,  it  was  not  known  whether  the  two  hundred 
acres  would  run  over  the  creek,  or  not.  E,  Philips  confirms 
the  grant  of  the  same  bounds,  though  he  adds  that  he  did  not 
remember  the  bounds  exactly. 

To  support  a  claim  to  the  creek  and  lands  of  the  defendant, 
after  a  lapse  of  sixteen  years,  upon  such  proof  of  the  contents 
of  a  lease,  so  long  ago  voluntarily  destroyed,  by  the  consent 
of  the  party  himself,  and  when,  perhaps,  the  evidence  of  a  valid 
surrender  in  writing  existed  on  the  lease,  would  be  to  create 
an  extravagant  and  dangerous  precedent.  It  was  inciunbent 
on  the  plaintiff  to  have  stated  its  bounds  with  precision,  or  to 
have  shown  the  reduction  of  those  vague  bounds  to  certainty, 
by  an  actual  location  at  the  time.  There  would  not  have  been 
any  inducement  to  the  suriender,  and  for  such  anxiety  ad 
Trood  discovered  for  a  new  lease  in  January,  1794,  if  the 
first  lease  covered  the  creek  in  question.  The  plaintiff  ought 
now  to  be  confined  to  such  location  of  the  two  hundred  acres, 
in  and  adjoining  the  south-east  quarter  of  the  lot,  as  can  be 
made  consistently  with  the  defendant's  right;  and  there  is 
land  enough  for  such  a  location.  It  is  not  improbable  that  the 
quantity  of  acres  may  have  depended  on  the  contents  of  the 
land  within  certain  definitive  bounds,  such,  for  instance,  as 
south  of  Stephens^ s  land,  and  east  of  the  creek ;  and  this  suppo- 
sition is .  the  more  plausible,  because  it  appears  that  Wood 
never  actually  exerted  any  ownership  or  possession  further  west. 

The  title,  then,  to  the  premises,  as  founded  on  the  first 
lease,  must  fall  to  the  ground,  and  this  source  of  title  ♦was 
properly  abandoned  upon  the  argument,  by  one  of  the  counsel 
for  the  plaintiff,  (a) 

2.  The  cause  depends  upon  the  operation  and  extent  of 
the  deed  to  MulholUn,  of  the  twenty-sixth  of  December,  1793; 
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for  if  that  deed  does  not  cover  the  premises,  the  second  lease  S^T'^^lli' 
to  Wood  undoubtedly  does.  No  well  founded  objection  can  ^^1^4^^-^^/ 
be  made  to  the  validity  of  this  deed,  and  the  single  inquiry  is  Jackson 
toucliing  its  extent  It  conveys  the  whole  lot  with  the  excep*  gardkff 
tion  of  Stq^hena^s  two  hundred  acres,  and  ^^  two  hundred 
acres  to  M.  Woody  and  Roscmark^s  forty  acres,  both  being 
taken  off  the  south-east  corner  of  said  lot."  This  deed  clearly 
conveys  the  land  in  dispute,  unless  it  be  contracted  by  the 
exception.  But  Stephens's  two  hundred  acres  in  the  nc»th- 
east  corner,  and  the  other  two  hundred  and  forty  acres,  can 
all  be  located,  without  any  violent  construction,  so  as  not  to 
touch  Ihe  creeks,  miUs^  or  posaessicms  of  the  defendant.  In  a 
case  in  which  the  location  of  the  two  hundred  acres  is  so 
extremely  vague,  this  ought  to  be  done,  because  the  posses- 
ions taken  at  the  time  are  to  be  considered  as  a  practical 
location,  by  the  mutual  consent  of  the  parties.  It  is  an  old 
principle  of  law,  that  exceptions  in  a  deed,  and  every  uncer- 
tainty, are  to  be  taken  favorably  for  the  grantes.  (Co.  IMt 
183.  a.  9  Easty  15.  3  Johns.  Rep,  387.)  JSow  it  appears 
thai  ,ilf«Z&oU6n  took  possession,  immediately ,  tinder  his  deed, 
and  that  exclusive  possession  has  been  had,  and  valuable  im- 
piovements  made^  under  that  d^,  on  the  lands  in  question, 
and  that  Wood^  and  those  under  him,  have  never  possessed 
westerly  of  the  creek,  and  oi  Stephens'' s  two  hundred  acres. 
He  ought,  then,  at  this  day  i  to  be  restrained  from  setting  up  any 
new  location,  not  absolutely  necessary  to  give  him  his  Quantity 
of  land,  and  which  invades  the  possession  of  the  defendant. 
Mulholltn's  deed  shows  that  the  title  to  such  possession  is  out 
of  the  lessors  of  the  plaintiff.  Judgment  ought,  therefore^  to 
be  rendered  for  the  defendant. 

Judgment  accordiiu^y. 
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^Irwik  agmnat  Cartjexl. 

Where  a  per-  Ijf  crTOT,  on  eertiomriy  from  e  justice's  court; 
w<Vfor°ihe^de^  CoTyeU  sued  Irwin  for  work  and  labor  perf<»'med  ter  muii 
fendant,  in  an  The  defeiid«it  pleaded  wm  asaxmipaii  and  a  set  off.  Tbft 
jult?ce>^ama*  trial  was  postpoBed,  at  the  instance  of  Jhrwin,  and  security 
teriai  '  witness  given.  At  the  trial,  the  defendant  called  the  security  as  a 
Mt/he  oughno  wUnesa,  and  prayed  that  he  might  be  discharged  as  security, 
be  'discharged,  and  another  person,  then  offered,  be  taken  in  his  stead  ;  but 
w  **  \akei^*^"so  ^^  motion  was  denied,  and  the  witness  rejected.  The  jury 
that  the  defend-  found  a  verdict  for  tiie  plaintiff,  on  which  tiie  justice  gaVt 

ant  may  have  i^^^At*m%^^i 
the  benefit  of  JUOgwieni. 
his     testimony. 

^^^  Per  Cwriam,     The  justice  ought  to  have  released  the  bai\ 

Staking  the  other  security  offered.  It  would  be  unreasona* 
)  and  unjust  to  deprive  the  party  of  the  benefit  of  a  material 
witness,  when  his  interest  can  be  thus  discharged,  without 
injuiy  to  the  other  party.  Sound  and  legal  discretion  require 
that  it  should  be  done.  It  is  the  practice  for  the  court  to  dis- 
charge the  bail  upon  application,  when  he  is  wanted  as  • 
witness  for  the  defendant.     (Sty.  385.) 


3)2 


Judgment  reversed. 
{m}  Ae«.  L^gtit  t.  Be^,  3  Wmd^,  976. 
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^  ^         Bush  against  Barnard. 

THIS  was  an  act  of  assumpsit ^  on  two  promissory  notes,  Where  ^.  pro- 
madfe  by  the  defendant,  dated  at  Boylston,  in  the  state  of  d^brbl^rrSd^by 
Massachusetts^  the  first  March,  1794,  each  for  twenty  pounds,  the  statute  of 
the  one  payable  on  demand,  the  other  in  six  *years.  The  [*408] 
defendant  pleaded  the  general  issue^  and  the  statute  of  limi-  JJS{a*n**J^iae 

tations*  ajrticles,  it  was 

The  cause  was  tried  before  Mr.  Justice  Van  Ness,  at  the  l*!!^:.?**  ^ 

^^      ,_..,—         -  '  proinisc      was 

Unetda  circuit,  m  June  last.  conditioaai.and 

The  notes  being  proved,  the  plaintiff,  in  order  to  show  an  {j^^^  ^l^^^ 
acknowledgment  of  the  debt,  offered  to  prove  that  a  short  to  show  that  he 
time  before  the  commencement  of  the  suit,  the  defendant,  in  ^^^^^'^"^^ 
conversation  with  the  plaintiff,  in  relation  to  an  adjustment  or  ^ept,  the  spe^ 
compromise  of  the  plaintiff^s  demand,  offered  to  pay  him  the  -^^^  article*. 
amount  of  the  note  in  specific  articles.  But  it  appearing  that 
the  witness  offered  had  heard  nothing  between  the  parties, 
except  what  passed  in  a  treaty  for  a  compromise,  the  judge, 
on  the  objection  of  the  defendant's  counsel,  rejected  the  testi* 
mony,  and  the  plaintiff  submitted  to  a  nonsiut. 

A  motion  was  made  to  set  aside  the  nonsuit^  and  for  a  new 
trial. 

Lynch,  for  the  plaintiff. 

Gold,  contra. 

Per  "Curiam.  The  promise  which  was  offered,  to  be 
proved  was  a  conditioiial  promise ;  and  the  plaintiff  was  bound 
to  show  that  he  had  offered,  and  was  ready  to  accept,  the 
specific  articles.  In  the  case  of  Davis  v.  Smith,  (4  Esp,  N. 
P.  Cases,  36,)  it  was  ruled  that  a  promise  to  pay  a  debt,  bar- 
red by  the  statute  of  limitations,  when  able,  was  a  conditional 
promise,  and  the  plaintiff  was  bound  t6  show  that  the  de- 
fendant was  of  sufficient  ability  to  pay  the  debt.  This  ease 
comes  within  the  principle  of  that  decision,  and  the  court 
deny  the  motion  on  that  ground,  without  touching  the  point 
raised  at  the  trial. 

Motion  denied. 

(«)  Vide  Samton  v.  Eixlord,  7  John*.  Rep,  36.     Waii  ▼.  Morris^  6  WmdeU,  394. 
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*Low  against  Rice. 

t!cr***5ier^"*a  ^^  eiTor,  on  certiorari,  from  a  justice's  court. 
suit' was  com-  Low  sued  Rice  before  the  justice.  There  was  a  trial. by 
Stor^rtVf^  i^y,'  ^"^  *  veyrdlct  for  the  defendant.  Before  the  trial,  the 
house  where  a  justice  moved  into  the  house  of  one  Jfor^,  who  kept  a  tava^n. 
£pt™and  th^re  ^®  occupjed  onc  end  of  the  house,  but  the  whole  commu^ 
tried' the  cause,  uicated,  iu  the  inside,  by  a  passage,  and  Mor^e  continued 
wIli!lce^Vrn  ihS  '^®®Pi^g  tavern  at  the  time  of  the  trial. 

other  part  of  the 

h^^'uiat  the  ^^^  Curiam.  The  justice,  at  the.  time  of  the  trial  and 
justice,  under  judgment,  lived  in  a  house  in  which  a  tavern  was  kept,  and 
l^ciio^'^or'SS  he  had  no  jurisdiction ;  for  the  statute  (seas.  24.  c.  165.  s.  20. 
act,  <24tb  «M.  [Vide  2  jR,  S.  226.  s.  6])  says,  that  no  such  justice  "  shall  try 
r  166,)  had  no  ^j^y  causc  by  virtue  of  this  act."     To  say  that  living  as  he  did 

itfnsaicUOD :  •'  ,..«'.  ,  ,  "^  iiit 

and  hu  jod^-  was  not  hvmg  ,in  a  house  where  a  tavern  was  kept,  would  be 
vwscd^a)  **"  *^  repeal. tl;ie  law,  by  allowing,  it  to  be  evaded,  on  the  mos| 
verse  .  a)        flj^gy  pretexts.     The  justice  moved  into  the  house  after  the 
suit  was  commenced,  and  before  the  trial.     The  plaintiff's  ap- 
pearing and  going  to  trial,  will  not  give  jurisdiction  where 
there  was  none  by  law. 
.  ^  Judgment  reversed. 

(a)  Clayton  v.  Per,  Dun.  13  Joknt  Rep.  318.     C*lvin,  ▼.  LuHter.  9  Cowen^  61.     Striker  ▼. 
MaU,  6  fVendeU,  465. 


Pease  against  Glbasox. 

f  ^^Tl^'*  **!?*'  '^  error,  on  certiorari,  from  a  justice's  court. 
cre^ion,*  \s  To  Gleason  sued  Pease  in  an  action  of  trespass.  There  was 
adjourning  a  a  trial  by  jury,  and  a  verdict  for  the  plaintiff  for  eleven  dollars 
bnran  abuse  o?  ^hd  eight  cents,  on  whicJh  the  justice  gave  judgment 
«".^|»  <J»screiion  On  the  return  to  the  certiorari,  the  objection  Was,  that  the 
ed  as  error."  '  Justicc,  on  affidavit  of  GUason,  adjourned  the  cause  for  two 
[  *  410  ]  hours,  after  the  jury  were  balloted,  to  enable  *the  plaintiff  to 
procure  witnesses  ;  and  he  admitted  an  attorney  to  actferthe 
plaintiff,  on  proof  of  his  absence  from  the  county. 

Per  Curiam.  The  adjournment  was  no  s^rjou^  inconv^ 
nience^  and  it  rested  in  the  discretion  of  the  justice,  which 
was  not  abused  in  this  case.  There  is  no  evidence  of  it 
The  proof  of  the  absence  of  the  party  satisfied  the  justice,  and 
that  was  sufficient. 

Judgment  affirmed. 
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James  against  Walruth. 

■THIS  was  an  action  of  de&/  on  aii  award.  The  declara*  in  an  aciion 
tiun,  after  setting  forth  the  penahy  of  the  bond,  counted  on  warS^'uw"col 
the  condition,  submission  and  award.  After  stating  the  sub-  pies  of  the  Umd 
mission  of  all  controversies,  &c.  between  the  parties,  to  three  t^Z'!^^^ 
arbitrators,  and  to  abide  the  award  of  them,  or  any  two  of  declaration  on 
them,  &c.  *Uhen  the  obligation  to  be  Toid,  or  otherwise  to^^oraey"***bui 
remain  in  full  force  and  virtue,"  it  proceeded,  "  and  whereas,  the  award  set 
there  was  also  a  suit  depending,'*  &c.  "  against  the  plaintiff,  SilSitiSn^'v^ 
in  favor  of  David  Fisk,  &c«  the  said  arbitrators  were  also  ed  from  the  o^ 
to  take  the  said  suit  into  consideration  and  award,"  &c.  Sit  Trat^mS 
(setting  forth  the  award,  (fee.)  The  defendant  pleaded  no  inthemripw/M 
such  award,  on  which  issue  was  joined.  The  ca$e  set  forth  fendMt^pie»i- 
the  declAralion,  bond  and  condition  and  award;  and  it  ed  no  such  a- 
appeared  that  the  declaration  served  on  the  defendant's  attor-  y^l^^^t  ^^wu 
ney  differed  from  that  contained  in  the  nisi  priiM  record,  as  found  for  tUe 
to  the  amount  awarded ;  and  that  the  suit  of  David  Fisk,  ^^  ii"!j^g  y,^]^ 
^'against  James  was  also  included  in  the  condition  of  the  ['1^411] 
bond  of  submission.  The  defendant's  counsel  objected  to  that  if  the  de- 
the  variance,  at  the  trial.  It  was  admitted,  that  true  copies  [o°atTii  hSfsdf 
of  the  bond  and  award  had  been  served  on  the  defendant,  of  the  variance 
with  the  declaration  ;  and  a  verdict  was  taken  for  the  plaintiff,  ^ard^^et^forfh 
subject  to  the  opinion  of  the  courts  on  a  case  agreed  upon  by  in  the  deciaia- 
the  parties.  t^^ZZ 

have  demurred 

Cody,  for  the  plaintiff.  JS^^eiS: 

ing^  no  award ; 

Gold,  contra.  ^l!^\ll^ 

'  •  proof      corres- 

ponded with  the 

Per  Curiam.    The  case  does  not  profess  to  state  the  ^  ^"*  '^ 

,  .,        T..*         .,  •  ,.  cord,  at  the  tri- 

testimony  given  at  the  trial.  It  is  impossible  to  discover,  ai,  the  defend- 
from  this  very  defective  case,  what  point  was  intended  to  be  ^^^{^^  advan- 
reserved  for  the  opinion  of  this  court,  except  it  be  the  question  tage  of  the 
touching  the  variance  between  the  declaration,  as  contained  J;o,1ia"*\he  ver^ 
in  the  iV.  P.  record,  and  the  declaration,  as  served  upon  the  ^t\Tc\  be  set  V 
defendant's  attorney.  But  as  true  copies  of  the  bond  and  ^' o^Jnj|**°f  gj,^* 
award  are  admitted  to  have  been  served,  and  as  the  N.  P.  pISi°a«*tbe'^ 
record  and  the  proof  corresponded,  and  as  the  defendant,  t^g**"^®'"®*'^? 
instead  of  demurring  specially,  for  the  variance  between  the  the^  ^^award 
award  as  set  forth  in  the  declaration,  and  the  oyer,  (which  (^) 

(a)  Where  the  oyer  varies  fh>m  the  instrament  declared  on.  t!M  tfcftadant  may  set  ft  forth  - 
In  his  blea  and*  demur,  or  be  may,  without  setting  U  forth,  pleid  non  est  factmmj  and  avail 
hunelfof  the  Vftr^ance  on  the  trial.  EhU  v.  Purdg^  6  Wmtdell,  689.  Vide  Hemry  v.  Brawn^ 
19  Johms,  Rep,  49.    Every  v.  Merwin,  6  C^ca,  300.  • 
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NEW-TORK,  ought  to  have  been  the  course;  1  Ld.  Raym.  715.     1  Salk. 

October,  1811.  ^3^^  pleaded  no  award,  he  comes  too  late  to  take  advantage 
of  the  variance.  Every  thing  appeared  correct,  at  the  circuit. 
The  judge  could  only  apply  the  testimony  to  the  pleadings  as 
they  were  coiitaimkl  in  the  record.  There  was  no  surprise 
upon  the  defendant,  as  there  might  have  been,  if  the  declara- 
tion and  oyer  served  had  both  contained  the  same  mistake ; 
nor  is  this  a  motion  to  set  aside  the  proceedings  at  the  circuit, 
on  the  ground  of  any  such  surprise.  After  pleading  in  chief, 
and  going  to  trial  upon  the  merits,  the  defendant  now  attempts 
to  take  advantage  of  a  mere  clerical  mistake  in  the  declaration 
which  could  not  have  deceived  him ;  for  not  only  was  the 
oyer  correct,  ^ut  the  true  sum  awarded  was  mentioned,  in 
two  different  places,  in  the  same  declaration. 

There  might  have  been  a  question  whether  the  plaintii! 
was  entitled  to  recover  for  the  costs  of  the  two  suits  mentioned 
in  the  award  ;  but  as  the  amount  of  the  verdict  is  not  stated, 
it  cannot  be  discovered,  from  the  case,  whether  the  costs  were 
included  in  the  verdict,  and  no  question  on  that  point  was 
raised  at  the  triaL 

Judgment  for  the  plaintiff 


f»412] 


The  Overseers  of  the  Poor  of  the  Town  of  NiSKAYUjri 
against  The  Overseers  of  Guilderland. 


An  order  of  A  RULE  was  granted,  by  the  court,  in  May  term,  requir- 
TfoSe rera^  ^"S  ^^^  Court  of  General  Sessions  of  the  Peace  of  Albany 
vtiiofapao^T,  county,  to  show  cause  why  a  mandamus  should  not  issue, 
ciTs^tabie  '^o  commaiiding  them  to  hear  and  adjudicate  on  an  appeal  to 
conve/  ^  and  the  Said  sessious  from  an  order  of  removal,  &c.  At  the  last 
thrtownof"lr  ^^^^9  ^^^  Court  of  Sessions  made  a  return,  that  at  a  court  of 
belng'The^piace  sesfiioDs,  held  the  twenty-secofid  of  February  last,  an  appeal 

from  whence  he 

last  came,  and 

there  deliver  him  to  a  constable  of  fV.  who  was  reqaired  also  to  deliver  him  to  the  next  constable  : 

and  so  from  constable  to  constable,  until  the  paoper  should  iKt  transported  to  the  place  of  his  last  hf^al 

settlement,  if  any  he  had,  in  the  state. 

The  pauper  was  delivered  to  a  constable  of  W.  who  transported  and  delivered  him  to  a  constable 
of  N.  The  overseers  of  N.  appealed  to  the  fener<Tl  sessions  from  the  order,  who  dismissed  the  appeal.. 
It  was  held,  that  the  order  haa  no  force' be^rond  the  town  of  W.  to  which  tbe  pauper  was  first  sent ;  and 
as  (o  every  other  plaice  or  purpose,  waa  void,  for  uncertainty ;  and  that  N.  not  being  bound  by  such  an 
order  to  receive  the  pcutfevj  had  no  rifrht  of  appeal,  having  acted  in  their  own  wron|^. 

Where  paupers  are  to  be  sent  out  of  the  state,  by  virtue  of  the  7th  section  of  the  act,  (««««.  S4.  c.  184.) 
the  justices  in  their  order  of  removal,  must  designate  the  route  b/  which  the  pauper  is  to  be  transported, 
and  not  leave  it  to  the  discretion  of  conitaUes,  who  are  mere  ministerial  officers;  who  caoaol  vm 
allowed  to  take  the  pauper  where  they  please,  in  search  of  his  ;>lace  of  last  legal  settlement,  (a) 

(a)  Vide  1  JKev.  Su*,  639,  see  31 
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by  the. overseers  of  the  pow  ofNiBkaf/una,  against  the  over-  new-york, 
seers  of  Guilderland,  from  an  order  of  removal  made  by  two  ^^^l^^ 
justices  of  Albany  county,  residing  in  GuUderUmd^  whereby  ^^^^"^"^ 
Jacob  ClxUe  and  his  wife  were  removed  to  Niskaytma,  was 
heard.  The  order  appealed  from  was  dated  the  second 
March,  1810,  under  the  hands  and  seals  of  the  justices,  and 
stated  (upon  the  infornmtion  of  the  overseers  of  the  poor  of 
the  town  of  Guiiderland)  that  CluU  and  wife  Had  come  to 
reside  in  ^that  town,  not  having  d[>tained  a  legal  settlement 
therein,  nor  produced  any  certificate  of  their  settlement  else- 
where, and  that  they  were  likely  to  become  chargeable,  &c. 
that  the  justices^  upon  doe  proof  made  thereof,  and  on  the 
examination  of  the  said  CltUe  and  his  wife,  upon  oath,  ad- 
judged the  facts,  as  stated,  to  be  true ;  and  that  upon  such 
examination  and  proof,  not  being  able  to  discover  where  was 
the  last  place  of  legal .  settlement  of  the  said  C^ute  and  wife, 
but  that  Clute  was  born,  and  had  once  been  legally  settled  in 
Niskapuna,  and  that  he  had  lived  a  number  of  years  in  the 
town  of  tVatervliet,  in  the  county  of  Albany,  but  whether  he 
had  gained  a  legal  settlement  in  that  town,  they  could  not 
discover,  but  they  had  discovered,  upon  examination  and 
proof  upon  oath,  and  therefore  adjudged,  that  the  said  Ot^ 
came  last  from  the  town  of  fVatervliet,  and  that  he  married 
his  wife  in  the  said  town  of  Guitderlcmd,  And  they,  having 
been  ordered,  by  a  certain  day  then  past,  to  remove  to  the 
place  of  their  former  settlement,  and  having  neglected  and 
refused  to  do  so,  the  justices  directed  and  commanded  the 
constable  "  to  convey  and  transport  Clute  and  his  wife  to  the 
town  of  WatervUei,  "being  the  town  from  whence  they  last 
came,  and  to  deliver  them  at  the  house  of  a  constable  of  that 
town,  who  was  also  required  to  receive  them,  and  convey 
them  to  the  next  constable,  and  so,  from  constable  to  con- 
stable, until  they  should  be  transported  to  their  last  place  of 
legal  settl^nent,  if  such  can  be  found  in  this  state." 

It  was  admitted,  tliat  Watervliet,  to  which  town  the  paupers 
were  removed,  had  sent  them  with  the  order  to  Niskayuna. 

A  preUminary  objection  was  made  by  the  respondents, 
before  the  Court  of  Sessions,  that,  as  the  order  did  not  remove 
the.  paupers  to  Niskayuna,  nor  make  any  adjudication,  that 
that  town  was  the  last  place  of  their  legal  settlement,  the 
overseers  of  WaiervKet  only,  and  not  those  of  Niskayvma, 
could  sustain  an  appeal  from  tbe  ^order,  if  any  could  be 
sustained.  Upon  hearing  the  counsel  on  both  sides,  the  Court 
of  Sessions  determined,  that  the  preliminafy  objection  was 
well  taken,  and,  therefore,  dismissed  the  appeal. 

Parker,  after  reading  the  return,  contended,  that  sufficient 
etittse  was  shown  against  granting  a  mandamus.    It  appeared, 
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NEW-YORK,  he  said,  that  the  sessions  had  adjudicated.  If  the  session! 
?^^^!^"'  ^^^  ^  ^^S^^  *^  decide,  and  had  decided  wrong,  a  mandamiu 
^  "*^  ^  was  not  the  proper  remedy ;  but  the  proceedings  should  he^ 
brought  to  this  court,  by  certiorari.  (I  Johns,  Hep.  54. 330. 
2  Johns.  Rep.  105.  3  Johns.  Rep.  23.  6  Johns.  Rep.  92.) 
The  superior  courts  will  not,  in  the  summary  way  of  a  man^' 
damus,  look  into  the  proceedings  of  an  inferior  court  (1 
Burr.  Seit.  Cos.  No.  263.  p.  844.)  If  the  merits  of  the  order 
and  adjudication  are  to  be  inquired  into,  it  should  be  when 
the  whole  proceedings  are  brought  up  by  certiorari. 

[Here  he  was  stopped  by  the  court,  who  desired  to  hear  the 
otlier  side.] 

J.  B.  YateSy  contra.  The  Court  of  Sessions  made  no  adju- 
dication. They  did  not  hear  or  decide  on  the  appeal,  but 
dismissed  it,  on  a  preliminary  objection,  as  to  the  right  of 
appeal.  A  mandamus^  therefore,  is  the  proper  remedy.  It 
:s  a  command  from  the  higher  court  to  an  inferior  court, 
directing  them  to  do  some  particular  thing  which  they  ought 
to  do,  (3  Bl.  Com.  1 10.)  In  all  the  cases  cited  from  the 
reports  of  the  decisions  of  this  court,  the  court  below  had 
heard  and  decided  on  the  merits.  The  principle  of  the  Eng- 
lish decisions  (2  Burr.  Sett.  Cases,  32.  844.  5  Term  Rep. 
477)  is  perfectly  analogous* 

Parker  said,  that  the  cases  cited  were  those  in  which  the 
court  refused  to  hear  an  appeal.  Here  the  sessions  decided, 
that  this  was  not  a  proper  case  for  an  appeal.  It  was  a  tra^U 
ling  order,  but  if  there  was  a  right  of  an  appeal  from  this 
order,  it  belonged  to  Watervliety  not  Niskayuna.  But,  ad- 
[  *415  ]  mitting  that  this  court  will  now  enter  *into  the  merits  of  the 
case,  on  this  motion,  he  contended,  that  no  appeal  would  lie 
from  such  an  order.  It  is  not  an  order  of  settlement.  It 
adjudges  no  place  to  be  chargeable  with  the  support  of  the 
paupers.  The  only  adjudication  is,  that  they  came  last  from 
Watervliety  and  it  orders  them  to  be  removed  there.  It  is  a 
pass  warranty  issued  pursuant  to  the  directions  of  the  seventh 
section  of  the  act  for  the  settlement  and  relief  of  the  poor. 
{Sess.  24.  c.  184.)  The  order  does  not  adjudge  that  the  last 
place  of  legal  settlement  was  at  Niskayuna;  but  merely 
states,  that  Cluie  was  born,  and  once  settled  there*  It  is  not 
an  order  of  settlement,  as  to  Ntskayunay  unless  there  is  an 
express  adjudic^ion,  that  that  was  the  last  place  of  his  legal 
settlement.  It  is  what,  in  Englandy  is  called  a  vagrant  pass, 
from  which  no  appeal  lies.  {Burr.  Sett.  Cases,  No.  72.  74. 
263.  Cald.  CaseSy  18.)  To  allow  appeals  from  such  passes 
or  orders,  would  produce  manifold  inconvenience  and  vexa 
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^n.  There  might,  be  a  hundred  appeals  from  one  order  of  new-york 
reaioYcd.  If  Niskofftma^  has  the  r^ht  of  appeal,  erery  other  ^«^*>«^  i^i* 
town  through  which  the  pauper  may  be  passed,  would  have  ^OvenmTof 
the  Kime  ri^t.  If  any  appeal  lies,  it  belongs  to  Watervlietf  Niskatuna 
the  town  to  which  the  paupers  were  ordered  to  be  removed^ 
by  the  overseers  of  Guilderland.  , 

Again,  the  statute  gives  the  right  of  appeal  to  the  party 
aggrieved.  Now  NUkayuna  could  not  be  aggrieved  by  an 
order  of  Guilderland  to  remove  a  pauper  to  WaUrvliet.  If 
Watervliet  sent  the  paupers  to  Niakayuna^  Guilderland  is  not 
responsible.  If  the  overseers  of  Guilderland  can  be  made 
answerable  in  this  case,  they  would  be  equally  so  to  all  the 
different  towns  through  which  the  pauper  might  have  been 
sent  to  the  remotest  bounds  of  the  state. 


/.  JBt.  Yates.  It  is  true,  that  in  England  the  general  rule 
IS,  that  an  appeal  will  not  lie  from. a  vagrant,  pass ;  but  the 
English  statutes  relative  to  the  establishment  of  the  poor, 
will,  on  a  comparison,  be  found,  in  many  of  the  provisions, 
essentially  different  from  our  act  The  seventeenth  section 
*of  our  act  gives  the  right  of  appeal  to  "  every-  person  who  f  *  416  ] 
shall  think  himself  aggrieved  by  any  judgment  or  order  of  any 
justice  or  justices  of  the  peace,  or  by  warrant  of  removal  of 
any  poor  person."  By  the  act,  passed  March  thirty,  1810, 
{sess,  33.  c.  109.  s.  4,)  on  hearing  of  appeals,  under  the  act 
relative  to  the  settlement  of  paupers,  the  courts  of  general 
sessions  are  required  to  b^m  de.  nova. 

No  construction  can  be  given  to  the  act  relative  to  the  set<- 
tlement^of  the  poor,  as  to  orders  for  a  direct  removal,  which 
does  not  equally  apply  to  orders  for  an  indirect  removal,  or 
pass-  warrants.  The  statute  makes  no  distinction  between 
them,  in  regard  to  the  right  of  appeaL  Even  in  England, 
{Burr.  Sett  Cos.  105,  204.  No.  72.  74.  lb.  18.  844,).  there 
are  cases  of  appeals  from  vagrant  passes. 

Though  the  court  do  not  directly  decide  the  point,  in  the  « 
case  of  The  Overseers  of  Shawangunk  v.  The  Overseers  of 
Mamakating,  (1  Johns.  Rep.  54,)  yet  it  may  be  fairly  in- 
ferred from  the  case,  that  it  was  their  opinion  that  an  appeal 
would  lie  from  an  order  of  removal ;  ibr  the  counsel  made  the 
distinction  between  the  two  kinds  of  orders,  and  the  court 
decided  on  the  merits  of  the  case.  So  in  the  case  of  The 
Overseers  of  Newburgh  v.  The  Overseers  of  Plattekill, 
(1  Johns.  Rep.  330,)  the  counsel  raised  the  objection  that  no 
appeal  would  lie  from  such  an  order ;  and  the  court  decided 
on  the*merits,  without  taking  notice  of  the  objection  as  to  the 
right  of  appeal,  which  they  would  not  have  done,  had  they 
supposed  the  objection  well  founded. 

Then  has  any  other  town,  except  that  to  which  the  pauper 
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is  first  sent,  if  aggrieved,  the  right  of  appeal  ?  There  is  no 
adjudication  as  to  this  point ;  and  it  must  rest  on  a  fair  con- 
struction of  the  act  By  the  seventh  section,  the  legislature 
had  in  vietv  the  removal  of  paupers  who  had  no  place  of  legal 
settlement  in  the  state,  and  intended  that  the  towns  through 
which  the  pauper  was  to  pajss  should  be  designated  in  the 
warrant.  It  could  not  be  the  intention  of  the  legislature  that 
tfie  constable  should  take  the  pauper  to  any  town  he  pleased. 
*The  terms  of  the  act,  in  regard  to  appeals,  are  broad.  They 
are  allowed  to  every  person,  or  town,  having  a  reasonable 
cause  of  complaint. 

Per  Curiam.  The  Overseers  of  N.  show  no  merits  to  enr 
title  them  to  the  present  motion.  The  order  of  the  justices 
contained  an  adjudication,  that  the  paupers  last  came  from  the 
town  of  fV.  and  it  ordered  the  constable  to  convey  them 
thither,  and  there  the  order  had  spent  itself.  It  did  not  de- 
signate any  other  place  to  which  the  paupers  were  to  be 
removed,  either  within  or  without  the  srtate ;  and  it  would  be 
equally  absurd  and  oppressive,  to  suppose  ih&i  it  had  any  ulte- 
rior force,  when  it  left  every  tiling  at  large  to  constables, 
without  any.  certainty,  or  order,  or  adjudication  as  to  place  or 
object.  The  order,  as  to  every  thing  that  was  to  be  done 
after  the  paupers  had  been  removed  to  W.  was  void,  for  un- 
certainty. Constables  are  mere  ministerial  officers.  They 
cannot  be  roaming  over  tKe  state  with  paupers,  seeking  for 
some  place  of  settlement.  If  the  pauper  is  to  be  sent  out  of 
the  state,  the  order  of  the  justices  must,  at  least,  prescribe  the 
route.  It  ought  not  to  be  feft  to  the  discretion  of  constable 
upon  constable.  This  would  be  repugnant  to  good  order,  to 
the  humanity  due  to  the  unfortunate  pauper,  and  to  the  spirit 
of  the  act  which  declares  that  the  stranger  shall  be  conveyed 
from  constable  to  constable,  "or  otherwise  as  such  justices 
shall  direct."  The  justices  must,  therefore,  make  a  special 
direction  in  the  case,  and  here  was  none  made.  The  town  of 
N.  was,  therefore,  not  bound  to  receive  the  paupers,  without  a 
new  order,  and  if  that  town  did  receive  them,  it  was  not  by 
the  authority  of  the  order,  but  in  their  own  wrong.  The  ses- 
sions were,  therefore,  correct,  in  deciding  that  the  Overseers 
of  N.  had  no  right  to  appeal  from  the  order. 
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*Alderman  against  Tirrell. 

iN  error,  on  certiorari,  from  a  justice's  court.  ^J^  *  «^|J^^« 

'Tirrell sued  Alderinan,  by  warrant  for  a  trespass,  in  taking  m f/i/awTmusi 

Leifer.  The  defendant  pleaded  that  he  was  an  infant^  and  ^^^'^^  .^{^^ 
licedwhh  his  father;  which  was  not  denied.  The  trespass  ^in  an"*acUon 
was  proved,  and  the  defendant  offered  his  father,  as  a  witness,  J^akhfcr^a^'heifc'/ 
but  the  justice  rejected  him,  as  interested,  on  the  ground  that  tL'/ifheroiUie 
he  was  present  and  directed  the  defendant  to  take  the  heifer.  b^^*JJ!|^os"*;^rd"  r 
The  justice  also  refused  to  allow  the  father  of  the  defendant  tiiL^  '^frespass 
to  plead  the  cause  for  him,  at  the  trial,  which  was  on  the  J[^^^j5^^^"io7,'^. 
thirteenth  April,  1810,  and  a  judgment  was  given  for  tho  T"  compeLin 

plaintiff.  y^^n^ss  for  tu 

*■  ,  defendant.  (/>) 

Per  Curiam.  There  were  several  errors  in  this  case.  1. 
The  defendant  ought  to  have  appeared  by  guardian.  (2  Johns. 
Rep.  192.)  . 

2.  His  father  ought  to  have  been  permitted  to  plead  for  him, 
as  the  law,  forbidding  that  privilege,  had  been  repealed,  on 
the  fifth  of  the  same  month. 

3.  The  father  was  a  competent  witness ;  for  the  son  had  no 
suit  over  against  him,  as  a  co-trespasser ;  nor  for  obeying  his 
illegal  order.     The  objection  only  went  to  his  credit. 

Judgment  reversed. 

(a)  Vide  Ingenoa  y.  IFi2»m,  3  Johns,  Rep.  437, 
b)  HtJbrowk  V,  LomHf  supra^  2T7,    Com  t.  Reeve,  14  Joknt.  Rep,  79. 
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Bush  and  others  against  Seabury. 

By  the  "  Act  IN  crror,  on  certiorari,  from  a  jti&tice'«  court  The  jdaih^ 
l^we^'  rlhe  tiife  in  error,  as  trustees,  of  the  vifla^  of  Po¥*A*fiq9#fe, 
f*419]  ^brought  an  action  of  debt  against  tbe  defen<}ant,  ^'five 
freeholders  atd  penalties  or  forfeitures,  under  the  actof  the  leginla^ure,  enti^ 
the^viiri^  of  *'^^  "^"^  ^^*  *^  ^^^  certiu»  ponviers  in  tbt^  freehoideiSi^afid 
plulhJk^su;'  inhabitants  of  the  village  of  P^mgik^p^y'  pancied  the  eighlh 
Trit  '^\m  4p^>  1901,  {aesa.  24.  c.  18-2^  and  a  eertain  6y-Zaw  ef  the 
(^L /  24.  c!  corporation  of  the  village  of  P&ughkeepHe^  ^iCilled  "A  Ia*r 
tees^onhe^'^-  ^^  f^gulate  the  public  market  of  the  village  of  Poughkeepsiei 
lagehavepow-  and  to  prevent  forestalling  the  same,"  passed  June  twelve, 
r.iaw"Io   re*  ^^^^'    "^^^  defendant  pleaded  nil  debet.    There  was  a  trial 

vent*thesaleof  bjr  jury. 

Sr'' 0^8011!°-      The  plaintiffs  rea*  in  evidence  the  act  of  the  legislature 

tio^nofThe^Sha-  which  declares,  "That  it  shall  be  lawful  for  the  trustees ^f 

clrt^in   ^*^i"  ^^^  ®^^  village,  or  the  i^^ajor  part  of  than,  aiid  their  sue- 

scribed  limitT,  cessors,  to  make,  ordain  and  public  such  prudcHHtiai  by-4awa, 

*ub?S^  maklTt  ^^'^^  ^^^  regulations,  as  they,  from  tune  to  time,  shall  deem 

piace^5  ^d'an  meet  and  proper,  and  such  in  particular,  as  are  relative  to 

maim  i™Y  b^  P«blic  markets  within  the  said  viltege,  and  relative  lo  streets," 

HhelruSees,  to  ifcc.  '' and  relative  to  any  thing  whatsoever  that  may  conc^n 

'^iir ^*'^iv^^  %'  ^^^  public  and  good  government  of  the  said  village ;  but  no 

elefy^'o^nce  such  by-laws  shall  extend  to  the  regulating  or  ascertaining  the 

ajiainst     such  prices  of  any  commodities  or  articles  of  provision,  except  the 

*"*'^'  article  of  bread,  that  may  be  offered  for  sale."    (s.  3.)     They 

also  read  the  by-law  of  the  corporation,  by  the  second  section 

of  which  it  was  ordained,  that  after  the  first  July,  no  person 

or  persons  should,  within  certain  limits,  particularly  set  fcHlh, 

and  described,  "  hawk   about  any  kind  of  beef,  pork,  veal, 

mutton,  or  any  other  kind  of  meat  by  selling  the  same  for  the 

consumption  of  the  inhabitants,  and  that  any  person  wtshmg 

to  sell  the  same,  for  the  purpose  aforesaid,  shall  repair  to  the 

public  market-house,  and  there  expose  the  same  for  sale,"  &c 

under  the  penalty  of  five  dollars  for  every  offence. 

Three  offences,  by  the  defendant,  in  selling  meat,  out  of 
his  wagon,  within  the  limits  mentioned  in  the  by-law,  were 
proved.  The  justice  charged  the  jury,  that  the  trustees  of  the 
[  •  420  ]  village  of  Poughkeepsie  had  no  power  to  *pass  such  a  by-law, 
and  that  the  same  was  illegal  and  void ;  and  further,  that  the 
plaintiffs  could  not  recover  in  this  action  more  than  a  single 
penalty.     The  jury  found  a  verdict  for  the  defendant. 

Rugglea,  for  the  plaintiffs  in  error. 
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Oakley,  contra.  new-york, 

^  October,  1811. 

Per  Curiam.  The  act  incorporating  the  village  of  Paugh- 
keepsie,  authorizes  the  trustees  to  make  by-laws,  "  relative  to 
public  markets  within  the  said  village,  Ac*  and  relative  to  any 
thing  whatsoever  that  may  concern  the  public  and  good 
government  of  the  said  village,  but  no  such  by-laws  shall  ei« 
tend  to  the  regulating  of  ascertaining  the  prices  of  any  com- 
modities or  articles  of  provision,  except  the  article  of  bread, 
that  may  be  offered  for  sale."  Without  this  special  exception, 
it  would  "seem  that  even  the  regulation  of  tha  price  of  pro- 
vim<>n8  might,. in  the  opinion  of  tbe  legislature,  have  been 
included  under  the  general  authority  contained  in  this  pro- 
vision. The  Axkig  the  place  and  times  at  which  n^arkets  shall 
be  held  and  kept  open>  and  the  prohibition  to  sell  at  other 
places  and  tAnes,  is  among  the  most  ordinary  regulations  of  a 
city  or  town  police,  and  would  naturally  be  included  in  the 
general  power  to  pass  laws  relative  to  the  public  markets.  If 
the  corporation  had  not  the  power  in  question,  it  is  difficult 
to  see  what  usdu)  purpose  could  be  effected,  or  what  object 
was  intended,  by  the  grant  of  the  power  to  pass  laws  "  rela- 
tive to  the  pubUc  marketB."  The  meve  regulation  of  the 
building  and  of  the  stalls  of  those  who  might  choose  to  go 
tberej  instead  of  elsewhere,  to  sell  their  market  provision, 
would  be  an  idle  and  useless  power,  and  of  no  moment  to- 
wards the  good  government  of  th6  village.  Extravagant  cases 
may  be  stated  of  the  abuse  of  the  power,  a^s  by  an  ordinance 
to  regulate  *the  sale  of  wheat,  &c.  but  this  is  not  a  logical  [  *421  ] 
#ay' to  test  the  existence  .of  the  power* 

There  was  no  objection  taken  in  the  court  oelow  to  the 
manner  in  which  the  corporation  sued,  nor  as  to  the  place 
where  the  ofiences  were  proved  to  have  been  committed. 
The  declaration  was  by  the  [Jaintiffs,  in  their  corporate  style, 
and  we  must  intend  that  they  duly  appeared,  apd  that  the 
sales  by  the  defendant. were  within  the  prescribed  limits,  and 
that  the  verdict  was  founded  on  the  charge  of  the  justice  that 
the  by^w  was  illegal  and  void.  That  charge  being  errone- 
ous, th^  verdict  was  also  wrong,  and  the  judgment  must  be 
reversed. 

Judgment  reversed. 
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Clark  against  Foot. 

to'hi^ow^fau      ^^  error,  on  certiorari,  from  a  justice's  court. 

low  *|round,  as       Clark  sucd  Foot  before  the  justice,  to  recover  damages 

he  may  lawful-  sustained  bjT  roason  of  FooVa  setting  fire  to  the  plaintiff's 

communicates     WOOdS. 

to  aod  fires  Ae  The  causc  was  tried  by  a  jury.  A  witness  testified  that 
Sr  neighbor'  hc  Set  firc,  by  the  direction  of  the  defendant,  to  .certain  fallow 
no  action  lies  ground,  belonging  to  the  defendant,  which  fire  run  into  the 
*S'°Uiere'  was  woodlands  of  the  plaintiff;  that  he  told  the  defendant  of  it, 
some  negii-  who  tried  Only  to  prevent  the  fire  firom  burning  his  own  farm. 
conducUnTim  The  fire  burnt  during  six  or  seven  days,  on  the  pine  hill  of 
or  his  servants,  the  plaintiff,  and  damaged  his  woodland  to  the  amount  of 
^^^  .sixty  dollars. 

The  return  stated  that  the  defendant  produced  a  number  of 
witnesses,  who  testified  nothing  contra^cting  the  materiality 
of  the  above  evidence,  and  that  the  jury  found  a  verdict  for 
the  defendant,  on  which  the  justice  gave  judgment. 

r*422]  *Per  Curiam*     The  point  to  be  tried  was,  whether  there 

was  negligence  on  the  part  of  Foot,  or  his  agent;,  for  Foot 
was  as  much  accountable  for  the  negligence  of  his  servant, 
whilst  employed  in  his  business,  as  if  the  fire  had  spread  by 
his  own  neglect. 

It  is  a  lawful  act  for  a  person  to  burn  his  fallow ;  and  if  his 
neighbor  is  injured  thereby,  he  will  have  a  remedy,  by  action 
on  the  case,  if  there  be  sufficient  ground  to  imputq  the  act  to 
the  negligence  or  misconduct  of  the  defendant  or  his  servants 

Should  a  man'sf  house  get  on  fire,  without  his  neglect,  or 
default,  and  burn  his  neighbor's,  no  action  would  lie  against 
him,  notwithstanding  the  fire  originated  in  his  house,  because 
it  was  lawful  for  him  to  keep  fire  there.'  (3  BL  Comm,  43.  1 
Noy^s  Max.  c.  44.)     The  same  rule  would  apply  to  this  case. 

Here  there  is  no  evidence  of  negligence^  and.  the  jury  have 
passed  on  the  case. 

Judgment  affirmed. 

(a)  Vide  Ptuiton  ▼.  BoUandf  17  Johns.  Jttf,  93.    Lhingstan  ▼.  jSdamg,  3  Gmoen,  175. 
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NEW-YORK, 

October,  1811. 


Jackson,  ex  dem.  Lynch,  against  Hartwelu 


Jacxsobt 

V. 

Hartwell 


THIS  was  an  action  of  ejectment,  brought  to  recover  the  -4.  icrraiited  to 
possession  of  a  school-house,  in  the  village  of  Lynchville.  ^oniwcoZty'S 
The  cause  was  tried  at  the  Oneida  circuit,  in  June  last,  before  OnHda,  a  par 
Mr.  Justice  Van  Ness.  l^  f^^'Z 

The  plaintiff  gave  in  evidence  a  deed,  dated  the  twenty-  they  should 
first  *May,  1800,  from.  Dominick  Lynch  to  the  supervisors  [*423] 
of  the  county  of  Oneida,  which  recited,  that  by  an  act  of  the  oJTonrpart^of 
legislature,  passed  the  fifteenth  March,  1798,  the  said  super-  it,  iyin^<a«/of 
visors  were  authorised,  and  had  agreed  and  determined,  to  l^^'j^^l^h^^ 
erect  and  build  a  court-house  and  gaol  in  the  town  of  Rome,  and  gaol,  and 
in  and  for  the  county  of  Oneida ;  and  that  the  lessor  was  fj^g^^^^^^^^^^^ 
owner  of  a  certain  tract  of  land,  situate  in  the  town  of  Rome,  lying  west  of 
in  the  village  called  Lynchville,  and  the  supervisors  had  {^  ^pproprll 
agreed  upon  the  lots  or  pieces  of  land  thereinafter  conveyed  ated  for  bmid- 
to  them,  as  a  suitable  site  for  the  said  court-house  and  jjj^  *  ^cS- 
gaol ;  therefore,  the  plaintiff,  in  order  to  promote  the  settle-  house  for  Hit 
ment  and  embellishment  of  Lvwcftvi/fe,  and  in  consideration  ^f^-(^^^' 
oi  one  dollar,  granted  to  the  said  supervisors,  certain  lots  ot  itwas^eidihat 
land  therein  described,  to  have  and  to  hold  the  same  to  the  [^^®  ©T^uie 
said  supervisors,  and  to  their  successors  in  office,  and  theif'own  county  were  a 
proper  use  and  behoof  for  ever  ;  upon  the  special  trust  and  SJiT^'had  m  ca- 
confidence,  nevertheless,  that  the  said  supervisors  and  their  pacny  to  take 
successors  should,  without  delay,  erect  and  complete  a  court-  ^^  ^^^^  ^^^^^^ 
house  and  gaol  upon  part  of  the  premises  so  granted  to  them,  for  the  use  of 
and  allotted  for  that  purpose ;  and  that  the  said  supervisors  ^®r^***^?JoJ 
and  their  successors  in  office,  shall  and  will,  at  all  times,  for  any  other  uw 
ever  thereafter,  permit  and  suffer  all  that  part  of  the  granted  ?/ ?"5??*®  ^*"* 

.        \^       ■-  ^.        ^        ^^iijr  X        X     thalofthecoon- 

premises,  situate  west  of  a  certain  street  called  James  street,  ty  which  the 
to  be  laid  out  and  appropriated  for  the  building  and  erecting  Evira"reffuiar 
a  church  and  school-house  thereon,  which  church  and  school-  corporatiofag- 
house  shall  be  established  and  built  according  to  the  direction  |^®^g^s'ed"°°f 
and  appointment  of  a  majority  of  the  freeholders,  being  land,  in  trust, 
inhabitants  of  the  towp  of  Rome,  for  the  time  being,  for  the  JPJ^.  P^TJ^^^t 
use,  benefit  and  advantage  of  all  the  inhabitants  of  the  town  stitutlon.  '  The 
of  Rome-,  and  that  the  said  supervisors  and  their  successors  supervisors  of  a 
in  office,  should,  for  ever  thereafter,  permit  and  suffer  all  that  co^ratioBT 
part  of  the  premises  thereby  granted,  situate  east  of  James  ^^^^^  andTfoJ 
street,  to  be  laid  out  and  appropriated  for  the  purpose  of  s^td'purpos- 
erecting  the  court-house  and  gaol ;  and  also  that  they  shall,  «8  only  5  and  it 

o  <^        '  ^  '   i§    very    ques- 

tionable,, whether,  prior  to  the  act  passed  8th  April,  1801,  {sets,  24.  c.  180,)  they  were  coimetent  to 
■  '        '•    wl.(  * 


take  a  grant  of  land,  (a) 

lee.  3.  Jaektou  ▼.  Corf,  sup.  386.    Bonibeek  r,  WeMrookt  9 
i  V.  Hempstsad^  3  Wendell,  109 
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NEW- YORK,  at  all  times  thereafter,  for  ever  permit  and  suffer  *the  whoie 
<^  o  «''  •  piece  or  parcel  of  land  and  premises  thereby  granted,  and 
every  part  thereof,  to  be  and  remain  a  pubHc  square ;  and 
provided,  also,  that  the  said  supervisors  and  their  successors 
m  office,  shall  not,  at  any  time  th^eafter,  buiM  or  sufibr  to 
be  built,  or  erected,  upon  any  part  of  the  premises  thereby 
granted,  any  dwelling-house,  edifice,  or  building,  upon  any 
pretence  whatever,  within  fifty  feet  of  any  part  of  the  boundary 
line  of  the  premises,  &c. 

The  plaintiff  then  offered  to  prove,  that  the  school-house 
was  originally  built  on  the  west  side  of  James  street,  on  a  line 
with  the  churchy  court-house,  and  gaol,  and  agreeably  to*  the 
original  plan,  agreed  on  and  adopted  by  the  parties,  and  con- 
tributed much  to  the  ornament  of  the  village;  that  some  time 
before  the  commencement  of  this  suit,  the  lessor  sold  a  lot  to 
H.  Huntington,  on  the  north  side  of  the  square,  and  that  he 
and  others  removed  the  school-house  to  the  opposite  side  of 
the  square,  so  as  to  be  distant  seventy  feet  from  a  comer  lot 
of  the  lessor,  on  the  south  side  of  the  square,  and  materially 
to  injure  the  value  of  the  lot,  and  destroy  the  beauty  and 
symmetry  of  the  public  square,  tUthough  the  lessor  opposed 
'  and  forbade  the  removal  of  the  school-house ;  and  that  the 
removal  was  made  without  any  vote  or  resolution  of  a  majority 
of  the  freeholders  or  inhabitants  of  the  town  of  i?oma.  This 
testimony  was  overruled  by  the  Judge,  and  a  verdict  was 
tak^,  by  consent,  for  the  plaintiff,  subject  to  the  opinion  pf 
the  court  on  a  case  containing  the  above  facts. 

Plati  and  Lynch,  for  the  plaintiff. 

Clark  and  Gold,  contra. 

Per  Curiam.  The  grant  from  Lynch  to  the  supervisors  of 
the  county  of  Oneida,  was  for  several  purposes.  That  part 
f  *'425]  of  the  land  which  lay  east  of  James  street  was  ^granted  to 
them  for  the  use  of  the  county,  for  the  erection  and  accom- 
modation of  a  court-house  and  gaol,  and  that  part  of  the  land 
which  lay  west  of  the  said  street  ^and  which  includes  the 
school-house  or  premises  in  question)  was  granted  for  a  church 
and  sdiool-house,  "for  the  use,  benefit,  and  advantage  of  the 
inhabitants  of  the  town  of  jRome.''  Admitting  the  grant  of 
the  first  parcel  of  land  to  have  been  valid,  prior  to  the  act  of 
1 801 9  it  does  not  follow  that  the  grant  of  the  second  parcel, 
for  a  different  use,  was  valid.  If  the  supervisors  were  a  cor- 
poration, it  was  only  for  certam  special  purposes,  declared  by 
the  act  of  the  seventh  March,  1788.  They  certainly  had  no 
capacity  to  take  and  hold  lands,  as  supervisors,  for  any  other 
use  or  purpose  ttian  that  of  the  county  which  they  repre- 
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sented.  They  were  not  competent  to  be  seised  as  trustees  new-torr, 
for  the  use  of  an  individual,  or  of  the  inhabitants  of  a  village,  ^^^l,^^ 
Even  a. regular  corporation  aggregate,  with  its  usual  plenary 
powers,  could  not  be  so  seised,  for  it  would  be  foreign  to  the 
purpose  of  its  instituticm,  and  the  trust  could  not  be  duly 
enforced.  (1  Plawd.  103.  1  Kyd  on  XJorporationSy  72.) 
The  supervisors  of  a  county  are  a  corporation  for  special  pur- 
poses, and  with  special  powers  only ;  and  it  is  very  questiona- 
ble, whether,  before  the  act  of -1801,  (Laws,  vol.  1.  p.  561,) 
litey  were  eampetent  to  take  a  grant  of  land.  There  are 
many  instances^  in  the  law,  of  collective  bodies  of  men,  coming ' 
under  o»e  general  description,  endowed  with  a  corporate 
capacity  in  some  particulars  expressed,  but  who  have,  in  no 
othe<r  respect,  the  capacities  ittcident  to  a  corporation.  Thus, 
in.  England^  under  the  statute  of  Winchester,  the  hundred 
ta»  be-8ued  in  it»  collective  capacity.  So  church-wardens 
may  take  goods,  and  bring  actions  of  trespass,  but  a  feofiinent 
to  them  would  be  void,  for  they  have  no  capacity  for  such  a 
purf)08e.  Numerous  examples,  odf  the  like  kind,  are  men- 
tioned o9  referred  to  by  Mr.  Kyd,  in  the  introductory  chapter 
to  his  Treatise  im  Corpor«tion$.  (Kyd  on  Corp,  vol.  1.  p.  9, 
*10.  12.  29.  31.)  Our  laws^  are  full  of  instances  of  persons  [*426] 
clothed  with  corporate  powers,  for  certain  special  purposes. 
The  ban-officers  of  a  county  are  a  corporation ;  and  could 
they,  as  such,  receive  a  grant  of  land  for  the  use  of  a  town, 
or  of  axhtu^h?  Certainly  not.  Nor  can  the  supervisors  of 
Oneida  take  a  grant  of  land,  for  the  use  of  the  town  of  Rome. 
Such  a  grant  must  be  deemed  void,  upon  every  principle, 
whether  we  consider  the  special  and  defined  objects  of  a  cor- 
porate capacity  in  the  board  of  supervisors ;  whether  we  con- 
sider the  power  given  them  by  statute^  to  taJce  conveyances  of 
land  for  the  use  of  the  county ;  or,  lastly,  whether  we  refer 
to  the  incapacity  of  all  corporations,  to  hold  lands  in  trust,  for 
any  other  object  than  that  for  which  the  corporation  was 
created. 

Whether  the  Court  of  Equity  wotild,  or  would  not,  prevent 
the  trust,  as  to  the  inhabitants  of  Rome,  from  fiiiling  for  want 
of  a  ti^stee,  is  a  question  not  for  this  court  to  decide.  It  is 
enough  in  this  easier  that  a  court  of  law  cannot  supply  the 
want  of  a  sufficient  grantee.  We  are  of  opinimi)  that  judg- 
mont  muM  bo  re(ndered  for  the  plaintiff.' 

Judgment  for  the  plaintiff. 
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HosB 

V. 

sroYVESANT.  Rose  against  Stuyvesajtt 

The  dUcpetion  IN  error,  on  certiorari^  from  a  justice's  court 
uLe^by  tbe^  M  Stujfvesant  sued  Rose  before  the  justice.  The  first  pro- 
section  of  the  cess  was  a  summons,  which  was  returned  as  personally  served 
204'/to*a<|ouni  ^y  reading.  The  plaintiff  appeared  on  the  return  day,  at  the 
a  cause,  is  not  time  and  place  appointed,  and  exhibited  his  demand.  The 
d?scretrJn*rbai  retum  to  the  ceiiiorari  stated,  that,  previous  to'  this,  on  the 
ought  to  be  morning  of  the  day  on  which  the  parties  were  to  appear,  Rose 
d^ci^u'iii v*"exer-  applied  in  writing,  for  an  adjournment,  on  account  of  his  child 
[  *  427  1  being  dangerously  *sick.  That  the  justice  returned  an 
<*ued.  (a)  answer  that  he  wished  further  satisfaction  on  the  subject,  and 

unless  it  was  received,  he  would  proceed  at  the  hour,  to  try 
the  cause.  On  the  same  day,  and  before  the  parties  were 
called,  Rose's  father  appeared  in  his  *  behalf,  to  get  the  trial 
adjourned ;  but  the  plaintiff  below  would  not  consent.  The 
parties  were  called.  Rose's  father  answered  for  him,  and 
prayed  an  adjournment,  and  was  told  by  the  justice,  that  the 
issue  must  first  be  join&d.  The  plaintiff  declared,  and  Rose's 
father  being  asked,  whether  he  should  plead,  he  declared  his 
ignorance  of  the  law,  and  want  of  instruction  how  to  plead, 
and  that  he  wanted  an  adjournment.  He  was  sworn  to  testify 
to  the  occasion  of  Rose's  absence,  and  said  that  Rose's  child 
was  dangerously  sick;  but  an  adjournment  was  refused. 
Rose  lived  two  miles  from  the  place  of  trial.  It  appeared  that 
Rose's  father  had  no  authority  in  writing  to  appear,  and  he 
did  not  offer  to  make  any  defence. 
A  judgment  was  given  for  Stuyvesant. 

Per  Curiam.  The  only  point  is  about  the  regularity  oi 
refusing  the  adjournment.  Another  point  was  made,  that  the 
justice  refused  to  admit  the  father  to  defend ;  but  the  return 
does  not  justify  this  objection. 

Under  the  second  section  of  the  act,  the  justice  had  a  dis- 
cretion, on  the  non-appearance  of  the  defendant  below,  to  put 
off  the  hearing  of  the  cause,  to  such  reasonable  time,  as  he 
should  appoint,  not  exceeding  six  days.  (Sess.  31.  c.  004 
[2  R.  S.  238.  s.  67.]) 

This  discretion  is  not  an  arbitrary  one:  it  ought  to  be 
soundly  and  judiciously  exercised.  The  situation  of  Rose's 
child  was  such  as  ought  to  have  induced  the  justice  to  put  off 
the  trial.  We  are  of  opinion,  therefore,  that  the  judgment 
ought  to  be  reversed.  Judgment  reversed. 

(a)  Vide  BHU  v.  Lord,  14  Joknt.  Rep,  341. 
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reW-york, 

October,  1811 

Trustees  of 
Lansingburq 

*The  Trustees  of  Lansingburg  against  Willard.       wilLrd 

IN  error,  oh  certiorari,  from  a  justice's  court.  ^  Where  tbo 

The  plaintiffs  in  error  brought  an  action,  before  the  justice,  ^aJ^/^  o„  ^ 
against  the  defendant,  to  recover  certain  penalties  incurred  by  voire  dire,  that 
Tiokting  a  by-law  of  the  village  o(  La^n$ingbwrg,  in  releasing  j^n  foJor^pf *JJ^ 
and  rescuing  certain  geese  from  the  pound,  and  from  persons  party  calling 
driving  them  to  pound.  jn*!!^' „?1  ^f!i 

-_,  ^xn»ti9  -t  <■«  •»!       interest    is    so 

rhe  defendant  pleaded  not  guilty,  and  there  was  a  trial  by   circpmitanced 

ttirv  '  ^^^^  ^®  cannot 

J      J '  l>e  released  the 

Reuben  Vl^lla¥d  was  dalled  as  a  witness  by  the  plaintiffs,  witness  ought 
and  being  challenged,  on  his  voire  dire,  answered,  that  he  was*  fKi.!*i!*®^T^' 

,  X    *       %  n    1  1  1*1  1       toougn,in  strict- 

interested  in  the  event  of  the  cause ;  and,  to  explain  how  he  ness,  he  is  not 
was  interested,  said,  that  a  long  time  before  this  suit,  he  had  •f*hi7^g„**  osed 
agreed  with  his  brother,  the  defendant,  to  support  their  mother,  interest  is 
should  she  ever  come  to  want :  that  the  geese  released  belonged  ^^^^  ^®  ^"'"" 
to  her,  from  which  circumstance,  he  considered  himself  inter-  he  ou 
ested  ih  the  event  of  the  suit.  ^'^™'* 

The  plaintiffs  urged  that  he  might  be  sworn,  on  the  ground 
that  he  was  interested  against  them,  if  at  all.  But  the  justice 
I'qected  the  witness ;  and  the  jury  found  a  verdict  for  the  de- 
fendant, on  which  the  justice  gave  judgment. 

Per  Curiam.  There  existed  no  possible  interest  in  this 
case.  It  was  merely  ideal,  if  not  an  artifice  to  avoid  giving 
evidence.  TTie  supposed  interest  was  against  the  party  in- 
sisting on  the  examination  of  the  witness. 

P^ke  (156)  seems  to  think  that  an  interest  existing  merely 
in  the  imagination  of  a  witness,  is  not  sufficient  to  reject  him. 
But  there  are  several  cases  (1  Str.  129.  12  R».  II.  pi.  28) 
in  which  it  has  been  held,  that  if  a  witness  apprehends  himself 
to  be  interested,  though  stricto  jure  he  is  not,  he  cannot  be 
sworn. 

*To  prevent  fraud  and  trick,  the  following  appears  to  be  a  [*429] 
salutary  distinction.  If  a  witness  be  called,  and  declares  him- 
eelf  interested  on  the  side  of  the  party  who  calls  him,  and  his 
interest  be  so  circumstanced,  that  he  cannot  be  released  by 
the  party  calling  him,  in  such  case  he  ought  not  to  be  sworn, 
though  in  strictness  te  is  not  interested ;  but  if  his  ideal  in- 
terest be  against  the  parly  calling  him,  and  will  run  the  risk  of 
the  bias  on  the  mind  of  the  witness,  then  he  ought  to  be  sworn. 

We  are  at  liberty  to  establish  this  rule  without  innovating 

(rt)  vide  fVootte  v.   mtOam-i^  »  Johns.  Rep.  123.     Gapin  v.   Vincent,  Id.  219.     Williams  v. 
Jdaitkevfi,  3  Cowen,  252.     H^rd  V.  Wcst^  7  Covtu^  752.    JHoort  v.  IliUhcock,  4  Wendell,  292. 
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NEW. YORK,  on  the  law.     The  witness,  in-  the  present  case,  ought  to  haTS 
^^^I^^J^j^^J^*  been  admitted,  and  the  judgment,  on  that  ground,  is  reversed. 

Jacksoh 

V.  Judgment  reversed. 


Jackson,  ex  dem..  Cornelius  and  other^^  agakisl 

la  cases  of  THIS  was  an  action  of  ejectment,  brought^to  recover  the 
o^**^  ^/  ^  possession  of  lot  No.  36,  in  the  township  oi  Drpdeny  in  the 
commisi^rs,  couuty  of  Cajfuga.     The  cause  was  tried  at  the  Cayuga  ck- 

Ira^JSdCT'^ie'tl  ^"**'  *"  ^^*^  '^*'  before  Mr.  Justice  Yaies^  «. . 

di8aSSu2s,*^at  The  plaintiff  gave  in  evidence  a  patent  dated  the  setveath 
awaJd"*  ""m^i  "^'^^^^  \'^^,  to  Johu  ComeUws  yhr  the  lot  in  question.;  a -deed 
IZ^heifdu^  from  Henry  Hart,  dated  seventeenth  January^  1784.  The 
within  three  present  suit  was  commenced  the  fifth  September.  18Q8.-  No 
coming  of  age,  improvements  were  made  on  tiie  lot  prior  to  August^  1808. 
of  ^^h^  'Srabn*  '^^^  defendant  gave  in  evidence  an  award  of  the  Onondaga 
hy,  otherwise^  Commissioners,  the  seventeenth  Deonnber^  17d9,  by  witich 
they  will  be'  they  awarded  the  said  hi  to  John  Patterson^  and  fVUliaml. 
u^not'^sufSlient  Vredenbwgk.  It  was  proved  that- the  defendant  was  in  pos- 
to  bring  an  ac-  scssion  Under  Vredenburgk^  a  few  days  before  the  comtnenoe- 
[  *  430  ]  ment  of  the  suit.  It  was  admitted  *that  no  diesent  was  en* 
lion  within  the  tcred.  It  appeared  that  Harmon  Visger  Hart,  one  of  the 
wkhout  having  lessors,  was  an  infant  when  the  awmxl  was  made,  and  that  the 
fifed  a  dissent,  present  suit  was  brought  within  three  years  after  he  came  of 
.  ^y**®;^®*' ^'^^  age.     The  judge  ruled  that  it  was  not  necessarrto  show  a 

land    was    va-     ,v  it®«  ti»i«  »  n         i  »•/• 

cant,   or  not,  oisseut,  and  the  jury,  under  his  dn-ection^  found  a  veroictfor 

'^^^uau'^Tecel!  ^®  plaintiff. 

^ry,  m  "eTery      A  motion  was  made  to  set  aside  the  verdict^  for  the  inisdi^ 

ewe.  {b)  rection  of  the  judge. 

Cady,  for  the  defendant,  contended,  that,  by  the  act  to 
settle  disputes  concerning  the  title  to  lands  in  the  county  of 
Onondaga,  passed  the  twenty-fourth  March,  1797,  (sess,  20. 
c.  51,)  it  was  indispensable  that  a  dissent  should  be  filed,  arid 
a  suit  commenced  within  three  years  thereafter,  l^he  eighth 
section  of  the  act  provides  for  the  rights  of  infants  and  others, 
under  legal  disabilities,  and  that  nothing  shall  prejudice  their 
rights,  '*  if  such  infants  shall,  within  three  years  after  coming 
of  age,  make  their  dissent,  and  bring  their  suit  and  prosecute 
the  same  to  effect." 

Van  Vechten,  contra.     In  Jackson  v.  Huntley,  (3  Johns. 

(a)  J»rk,»«nv.  Leuis^  13  Jahng.  Eep,  504.     S.  C.  17  JMm.  lUp.  475. 

(b)  Jackaou  V,  StDurlievut,  it{fira,  490. 
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Rep  65,)  it  was  decided,  that  the  act  did  not  apply  to  the  new-tork, 
case  of  vacant  lands.     To  render  an  award  operative,  the  party  ^*o*>«^;  l^**- 
in  whose  favor  it  is  made,  must  take  possession  ;  and  that  pos-      Jackso* 
session  must  be  followed  by  an  action.     The  award' could  not  v. 

operate  against  persons  under  legal  disabilities.     The  award  ** 

merely  does  not  constitute  the  bar ;  but  possession  must  be 
taken  within  a  reasonable  time,  at  least  within  two  years,  and 
continue  during  three  years  thereafter,  to  make  a  complete 
bar.  This  being  a  statute  bar,  is  to  be  taken  strictly.  In  the 
present  case,  the  suit  was  commenced,  as  soon  as  practicable, 
within  a  few  days  after  possession  was  taken  by  the  defendant. 

• 
Per  Curiam.  The  lessor  of  the  plaintiflF,  Hart,  in  whom 
the  title  resided,  was  an  infant  when  the  award  *was  made,  [  *  431  ] 
and  he  has  brought  his  suit  within  three  years  after  he  came 
of  age,  but  it  does  not  appear  that  he  has  filed  his  dissent  to 
the  award.  The  act  relative  to  the  Onandaga  titles  required 
.  all  persons  against  whom  an  award  might  be  made,  to  enter 
th^ir  dissent  within  two  years  and  bring  their  suit  within  three 
years,  or  they  should  be  barred.  But  the  statute  saved  the 
rights  of  infants,  if,  within  three  years  after  coming  of  age, 
they  "  make  their  dissent  and  bring  their  suit  and  prosecute 
the  same  to  effect  as  aforesaid."  (Laws,  vol.  2.  269.)  The 
lessor  has  brought  his  suit  \vithin  the  time ;  but  he  has  filed 
no  dissent ;  and  this  dissent  was  an  act  of  soleninity  to  be  put 
upon  record,  and  which  the  statute  has  requiried  iri  every  case, 
as  indispensable,  if  the  party  meant  to  controvert  the  award. 
If  the  land  was  wild  and  unreclaimed,  without  any  possession, 
the  act  did  not  conclude  the  party  who  had  not  brought  his 
ejectment  within  the  three  years,  because  the  object  ctf  the  act 
could  not  be  answered  by  a  suit  in  such  a  case.  This  was 
the  decision  in  Jackson  v.  HutUly,  (5  Johns,  Rep.  65.) 
But  the  court  did  not  say  that  the  dissent  must  not  be  entered 
within  the  time  limited  ;  nor  is  there  any  objection  in  such  a 
case  to  the  provision  requiring  the  dissent.  The  reason  and 
the  utility  of  the  dissent  does  not  depend  upon  the  fact  of  the 
land  being  at  the  time  occupied  or  not.  The  dissent  is  ne- 
cessary in  every  case ;  and  as  there  was  none  in  this  case,  the 
plaintiff  was  barred,  and  the  motion  to  set  aside  the  verdict 
must  be  granted,  with  costs  to  abide  the  event  of  the  rait 

Motion  granted. 
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NEW-YORK, 

October^  1811 

P^'TKA*'  *PuTKAM  against  Wylet, 

A  person  can-  THIS  was  an  action  of  trespass,  for  taking  four  cows  and 
.t"respasT*'°^for  twcnty-onc  shccp,  the  property  of  the  plaintiff.  The  cause  was 
goods,  unless  tried,  at  the  last  Oneida  circuit,  before  Mr.  Justice  Van  Ness. 
It^Tructh^^  °'  The  plaintiff  produced  a  record  of  a  judgment  in  his  favor, 
possession  at  against  ouc  Simpsou,  in  February,  1808,  and  vl  fieri  facias, 
must*' have  ^!  ^^^  three  hundred  dollars,  afterwards  issued  on  the  same  judg- 
least,  such  a  mcnt,  and  delivered  to  the  defendant,  as  deputy  sheriff,  the 
e^uuedM''  re!  sccond  March,  1809,  and  a  bill  of  sale,  executed  by  the  de- 
duce the  goods  fendant  as  deputy  slieriff,  to  the  plaintiff,  for  sundry  articfes 
8?oii*^  whe^^lfe  including  the  property  in  question,  dated  the  twenty-ninth 
pleases,  (a)  April,  1809,  the  plaintiff  having  purchased  the  same,  at  the 
livrred^^o^i^^a  sheriff's  sale,  for  one  hundred  and  fifty-eight  dollars  and  seV- 
numberofcows  cnty-fivc  ccuts.  The  plaintiff  also  gave  in  evidence  a  receipt 
whlhJ3  p^rom-  G'^dorsed  on  the  bill  of  sale,  dated  the  first  May,  1809,  signed 
ised  to  redeiiv-  by  John  Barnard,  Samuel  Dill,  OUver  Greenwood  and  Au- 
yea^'with  ^be  ^^^^^  ^'  Baker,  by  which  they  acknowledge  to  have  received 
natural  In-  from  the  plaintiff,  among  other  things,  the  cows  and  shee*p 
pa^^fbr  sudl  as  ^bove-mentioned,  which  had  been  purchased  by  the  plaintiff, 
should  be  lost  at  the  sheriff's  sale,  which,  with  the  increase,  they  promised  to 
or    destroyed,  return  and  redeliver  to  the  plaintiff,  within  one  year  from  the 

and   not   rede-     ,  ,,  .1*^111  "^ii  ii> 

livered;     ihis  date;  and  they  promised  severally  to  be  answerable  each  for 
was  held  ^  let-  ^^q  fourth  of  any  of  the  cows,  sheep,  &c.  which  ihiffht  be  lost, 

iiMo-ofthechat-     ,  ,  "^         1  •!•  1         •  1  •         1  •  .      •       • 

teis,  for  a  year,  destroyed,  or  not  redelivered,  withm  the  year,  with  the  mteres* 

constde'^raUon'^  ou  the  valuo  thereof. 

and  not  a  na-  It  was  proved,  that  in  the  autumn  of  1809,  the  defendant, 

and  ^tiT^"^'  ^^  deputy  sheriff,  went  to  the  farm  on  which  Simpson  lived, 

could  not  maui-  and  took  the  property  in  question  by  virtue  of  an  execution 

^^ainstt^^'ersoi  ^^'^^ered  to  him  the  twenty-first  September,  1809,  on  another 

f  *433*r***"  judgment  against  Simpson,  at  the  suit  of  another  *person,  and 

who  took  them  sold  them,  at  auction,  to  one  White,  for  sixty-four  dollars  and 

w^^shiVSf  j^°*'  ninety  cents. 

Simpson,  who  was  a*  witness,  testified,  that  on  the  day  after 
the  sale  of  the  property  on  the  plaintiff's  execution,  he  agreed 
with  Barnard,  the  other  person  who  gave  the  receipt  to  the 
plaintiff,  to  take  back  the  property  into  his  possession,  on  the 
same  terms  as  were  expressed  in  the  receipt,  and  the  property 
was  accordingly  delivered  to  Simpson, 

The  judgment  in  favor  of  the  plaintiff  was  for  a  bona  fide 
debt,  ana  the  sale  on  the  execution  was  public,  and  without 
fraud,  or  any  express  or  implied  understanding-  between  the 
plaintiff  and  Simpson,  that  the  plaintiff  would  bid  off  the 
property  for  Simpson^ s  benefit. 

(c)  Vide  Hotft  V.  0«2«ton,  13  Johns.  Rtp.  141.  561.    Hurd  ▼.  Wut,  7  Co»e»,  753.     Orser  T 
Storms,  9  CotocA,  687.    JUkcn  v.  £ udk,  1  WendeU,  466. 
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It  was  objected,  that  the  plaintifThad  not  such  a  possession,  new-york, 
ai^tual  or  constructive,  as  would  enable  him  to  maintain  tres-  ^ctc*«ivwn. 
pass  ;  but  the  objection  was  overruled,  and  the  point  reserved,      putwam 
The  judge  charged  the  jury  to  find  for  the  plaintiff,  unless  ▼• 

they  believed  there  was  fraud  in  the  sale  to  him  under  the         ^^^^ 
e^ce^ution  ;  and  that  the  plaintiff  was  entitled  not  only  to  the 
value  of  the  property,  but  to  a  compensation  for  its  detention, 
up  to  the  ensuing  term. 

.The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Lynch,  for  the  defendant.  The  plaintiff  had  not  such  a 
property  or  possession,  as  would  enable  him  to  maintain  tres- 
pass. To  enable  a  person  to  bring  trespass,  he  must,  at  the 
time  when  the  act  was  done  which  constitutes  the  trespass, 
either  have  the  actual  possession  in  him  of  the  thing,  or  a 
constructive  possession  in  respect  to  the  right  actually  vested  ' 
in  him.  (Smith  v.  Milles,  1  Term  Rep.  475,  480.)  In  Ward 
V.  MacauUy,  (4  Term  Rep.  489,)  Lord  Kenyon  said,  that 
the  action  of  trespass  was  founded  in  possession  ;  and  that 
where  A.  had  let  a  ready  furnished  house  to  B,  he  could  not 
maintain  trespass  *against  the  sheriff^,  for  taking  the  furniture  [  *  434  J 
under  an  execution  against  B. ;  and  in  Gordon  v.  Harper, 
(7  Term  Rep^  9,  12,)  it  was  held,  that  the  landlord  could 
TioXy  in  such  a  case,  maintain  trover.  By  the  terms  of  the 
receipt,  Barnard  and  others  were  not  bound  to  redeliver  the 
property,  but  were  responsible  only  for  the  value.  They  were 
at  liberty  to  consider  tJie  delivery  to  them,  as  an  absolute  sale, 
and  they  might  sell  the  property  if  they  chose. 

Again,  the  property  was  not  ddivered  by  the  defendant  to 
the  plaintiff.  Where  the  sale  of  goods  is  unconditional,  un- 
less possession  accompanies  and  follows  the  sale,  it  is  void 
against  creditors.  (2  Term  Rep.  595.  1  Cranch's  Rep.  316.) 
It  is  true,  this  was  a  judicial  sale,  but  the  principle  is  equally 
applicable  to  all  sales ;  otherwise,  a  judgment  might  be  used 
for  the  purpose  of  defeating  creditors. 

Gold^  contra.  Trespass  lies  by  a  person  having  the  general 
property,  where  there  is  a  naked  bailment  for  the  gratuitous 
use  of  the  bailee.  (5  Bac.  Ah.  Tresp.  (C.)  pi  9.  16.  17. 
Latch.  214,   Co.  LUt.  37.) 

In  Kidd  v.  Rawlinson,  (2  Bos.  fy  PuU.  59,)  it  was  held 
that  where  the  goods  of  A.  taken  in  execution  were  put  up  to 
sale  hy  the  sheriff,  and  B.  became  the  purchaser,  and  took  a 
billot  sale,  and  permitted  A.  to  continue  in  possession  of  the 
goods,  the  bill  of  sale  was  valid  against  a  creditor  or  pur- 
chaser, who  might  afterwards  get  possession  of  the  goods. 
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NEW- I'ORK,  The  same  principle  wa«  liaSd  diowh  by  thisi  coirrt  in  Vreden 
octobei,  1811.  i^gf^  ^    flp^fi^.      (I   j^^^    Cm,  156.      See  4   BtMM, 

^-^V^iii^  167,  2oa) 

V.  Again,  where  a  person  comes  to  impeach  a  former  sale,  he 

^"^^'  must  show  himself  to  be  a  hoixa  fide  cre*tor,  or  purchaser, 
for  a  valuable  consideration,  (ife*.  oil  Fraud.  Coiwey.  48&. 
HoWs  Rep.  son.  Skin.  586.)  That  they  were  taken  under 
a  judgment,  makes  no  difference.  The  plaintiff  is  equally 
bound  to  show  that  the  judgment  was  for  a  just  and  b&na 
fide  debt. 

Again,  the  direction  of  the  judge,  as  to  the  compensation 
and  damages,  subsequent  to  the  act  of  trespass  complained 
of,  was  incorrect. 

[*4351  *Per  Curiam.    The  plaintiff  cannot  recover.     The  case  is 

within  the  decision  of  Ward  v.  Macauley;  (4  Term  Rep. 
489;)  and  that  case  was  no  more  than  a  recognition  of  the 
settled  principle,  that  a  plaintiff  cannot  bring  trespass  {or 
taking  a  chattel,  unless  he  has  the  actual  or  constructive  pos- 
session, at  the  time.  He  must  have  such  a  right  as  to  be 
entitled  to  reduce  the  goods  to  actual  possession  when  he 
pleases.  A  carrier  is  only  a  servant  of  the  owner,  and  the 
possession  of  the  servant  is  the  possession  of  the  owner*  But 
here  the  plaintiff,  by  accepting  of  the  agreement  in  writing 
from  Barnard  and  others,  let  the  chattels  in  question  to  them 
for  a  year,  and  it  would  have  been  trespass  for  him  to  have 
taken  them  out  of  their  hands.  It  was  a  hiring  for  a  valua- 
ble consideration,  and  not  a  nude  pact ;  for  Barnard  and  the 
other  lessees  were  to  return  the  animals  With  their  increase. 
This  promise  to  deliver  the  increase  of  the  animals,  was  a 
consideration  for  the  use ;  for,  according  to  the  general  prin- 
ciple of  law,  such  increase  belongs  to  the  person  who,  by 
hiring  for  a  time,  becomes  temporary  proprietor  of  the  anima^ 

ifVood  V.  Ashy  Owen,  138.  See  also,  Pothier,  Traite  d€ 
)roU  de  Propriete,  No.  153, 154,  155.)  The  jury  have  de- 
cided that  there  was  no*  actual  fraud  or  collusion ;  and  the 
goods,  after  the  sheriff's  sale,  were  not  left  by  the  plaintiff, 
as  creditor,  with  the  debtor;  but  they  were  delivered  to  third 
persons,  without  any  previous  agreement  with  Simpson 
and  whether  they  should  be  left  in  the  possession  of  Simpson 
depended  upon  his  subsequent  agreement  with  Barnard  and 
others.  From  the  testimony  o?  Simpson,  it  appears,  that 
this  agreement  with  him  was  subsequent  to  the  contract  be- 
tween the  plaintiffs  and  Barnard.  The  case,  therefore,  docs 
not  touch  the  question,  how  far  a  creditor,  after  purchase  at  a 
sheriff^s  sale,  can  safely  leave  the  goods  in  possession  cf  the 
defendant.  The  case  of  JfRddv.  Rawlinson,  (2  Bos.  fy  Pulk 
59,)  allows  a  third  perso^i^  or  stranger^  who  becomes  the  pur- 
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chafi^^  to  grant  thk  iodulgeoc^,  *and  whether  the  creditor  S^T"^^,?,^' 
may  not.  also  exereise  the  saaie  hutuane  indulgence,  if  it  be  ^^i^-^Ji-i^ 
done  in  good  faith,  is  a  question  not  now  before  us.(a)     The  Miiitdebbacx 
vardiet  xmuit  be  net  aside,  and  as  the  point  was  reserved  at     hopkihs 
the  trials  upon  a  motion  of  tbe  judge,  against  the  right  of 
veoofeiy,  a  nonsuit  m«st  be  entered. 

Judgment  of  nonsuit. 

ta^¥Me  M^Iruiry  v.  Tanmr,  9"  JdAnr.  Rep*  183;    Farring^  v.  CasweU,  15  Johns, 


Menderback  against  Hopkins. 

IN  error,  on  certiorari,  from  a  justice's  court.  Where  a  con- 

Hopkim  gued  Minderbaek,  by  warrant,  before  the  justice.  ^J^^^lJ^^^l^ 

mi       11'  *•  •'•1  1  ii''i  ^^    execution, 

The  deeiaration  was  for  money  paid,  and  money  had  and  re-  pays  the  a- 
ceived,  and,  also,  that  Hopkins,  as  a  constable,  on  the  twelfth  Tin"iff  ^^vith! 
Deeeniber,  1807,  had  an  execution  against  Menderback,  at  out  an^  de- 
the  suit  of  fVinne  and  Blair,  for  four  dolfcurs  and  ninety-nine  "jfj^^^  **{;  ^^'J; 
cents  ;  and  that  he,  Hopkins,  paid  the  amount  to  Wiw»t  and  defendant'  he 
Blair ^  but  had  never  received  it  of  Menderback;  and,  also,  ^^j^^"°^  ^J^^ 
on  the  twentieth  November,  ISOd,  an  execution  in  favor  of  against  the  de- 
one  Sternbey  against  one  Whipple,  for  five  dollars  and  eighty-  ^'^"^*^''*  ^""^  ^^f 

^  J   r  A  ^     y        rr      t  •  ^   li       f      money  so  paid, 

seven  cents,  was  delivered  to  htm,  Hopktns,  as  a  constable,  to  without  re- 
be  collected,  and  that  he  dehvered  the  execution  to  Mender-  ^"^^^j^^^ 
back,  who  was  then  a  constable  also,  to  be  collected,  and  that  objection  u 
he,  Hopkins,  was  afterwards  compelled  to  pay  the  amount  to  i3^ei^*5e„®at 
Sternbey;  and  that  Mendet^^j,  afterwards,  gave  him,  Ifop-  a  t"ia?iefo?e\ 
kins,  an  order  on  one  M^Gee]  for  the  amount,  which  had  >j^Jj,^^®'>"^g^^^ 
never  been  paid,  &c.  m.ited  "to*"he 

There  was  a  trial  by  jury,  and  BopkiAS  proved  the  pay-  {"J^,;  ^J'^J,  ^^ 
nient  of  the  amount  of  the  execution,  and  the  order  drawn  in  drawn,  ^  that 
his  fiivor  hy.  Menderback,  for  five  dollars  and  eighty-^even  ^^Jj*  ^J^^'^ 
cents,  which  was  unpaid.  No  objection  was  made  to  the  and  every  rea- 
evidence;  and  the  iury  found  a  verdict  for  the  plaintiff  for  sonaWeintend- 

1        J   »i  1     •    ^  "^    •    1.  ^  ^  «nent    allowed, 

twelve  dollars  and  sixty-eight  cents.  in  support  of 

the  verdict 

♦Per  Curiam.  The  demand  for  the  money  paid  on  the  f  *  437  ] 
execution,  was  illegal,  without  showing  a  previous  demand  on 

(•}  VMe.XHMrT.  mi$0m,2Jtlm.  Rtf.iH,    Btaek  r.  VwieBhvtrgk.  10  J^hna,  JUp.  361. 
{^omrwtanrfWdmU  ▼.  Oventen  1/  MmaktHng^  14  JMbi«.  £9. 67.    Retut.  Gkut  FacUnry  ▼• 
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NEW -YORK,  the  defendant  below,  and  a  request  by  him  to  make  the  pay 
OciQheT,jsn.  ment ;  but,  as  no  objection  was  made  to  tfee  evidence,  a  de- 
mand and  request  may  have  been  presumed.  It  was  to  be 
inferred,  as  admitted,  when  nothing  was  said  to  the  contrary. 
The  question  as  to  due  diligence  in  presenting  the  order,  and 
the  non-payment  thereof,  does  not  appear  to  have  been  raised 
or  agitated.  Indeed,  as  ho  objection  was  made  to  any  of  the 
testimony,  but  it  was  submitted  to  the  jury,  every  inference 
that  could  be  drawn  from  the  evidence  is  to  be  presumed  to 
have  been  drawn ;  and  the  verdict,  bv  reasonable  intendment, 
is  good.     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affinned. 


Fink  against  Hall. 

In  an  action  IN  crror,  on  Certiorari,  from  a  justice's  court. 
i^[rtooiSte  fof  -H^^^^  brought  an  action  against  Fink,  for  work,  labor  and 
ihe  party  to  ask  services,  done  and  performed  by  his  son,  (or  Fink.  The  de- 
mem"  of'^X  fendant  below  pleaded  the  general  issue,  and  offered  to  set 
cause,  after  the  off  damages  for  a  breach  of  a  contract,  stating,  at  the  same 
initmjlunX  time,  that  he  had  once  sued  Hall  on  this  contract,  in  the  0^ 
led.  sego  Common  Pleas^  and  that  judgment  had  been  rendered  io 

T^6oTot)lte  favor  of  Hall    The  claim  offered  was  the  same  as  had  beep 
from  the  court,  there  tried.     The  parties  agreed  to  an  adjournment,  and  a 
their*^verd1ct  H  ^^^i^^  was  issued,  at  the  request  of  the  defendant  below.    On 
is  unnecessary  the  day  to  which  the  cause  was  adjourned,  the  parties  ap- 
shouiYi^sworo  peared,  and  after  the  venire  was  returned,  and  the  jury  em- 
to  attend  them,  pannelled,  the  defendant  requested  a  further  adjournment,  on 
account  of  the  absence  of  one  of  his  witnesses,  and  ^offered 
[  ^  438  ]      to  make  oath  and  give  security.     On  being  asked  by  the  jus- 
tice what  he  wanted  to  prove-  by  this  witness,  he  said  he  did 
not  deny  that  the  plaintiff's  son  had  worked  for  him,  but  that 
he  intended  to  insist  on  the  set-off,  and  then  stated  what  he 
intended  to  prove  by  the  witness,  but  the  proof  was  not  set 
forth  in  the  return ;  though  it  was  to  be  inferred  it  was  some- 
thing in  relation  to  the  set-off.    The  justice  decided,  that  the 
evidence  would  be  inadmissible,  and  refused  the  adjournment. 
The  jury,  afler  hearing  several  witnesses,  gave  a  verdict  for 
the  plaintiff,  for  eight  dollars  and  seven  cents,  on  which  the 
justice  gave  judgment. 

On  the  return  to  the  certiorarif  the  objections  were, 
1.  That  the  justice  ought  to  have  granted  the  second  ad- 
journment. 
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2.  That  it  did  not  appear  that  a  constable  was  sworn  to  new-york, 
attend  the  jury.  October,  isii. 

Per  Curiam,    The  judgment  must  be  affirmed.    Without  ▼• 

deciding  whether  the  justice  ought  to  have  granted  the  ad-       Smith. 

{'ournment,  (notwithstanding  his  opinion  as  to  the  admissi- 
)ility  of  the  evidence,)   had  the  application  been  in  season, 
yet  the  application  was  too  late,  after  the  jury  was  empan- 
nelled.     The  trial  of  the   cause   must  be  deemed  to   have  ' 
commenced. 

It  does  not  appear  from  the  return,  that  the  jury  withdrew 
from  the  court ;  and  if  not,  it  was  not  necessary  to  swear  a 
constable.  In  the  case  of  Van  Down  v.  Walker,  (2  Caines, 
373,)  it  appeared  that  the  jury  retired,  and  the  court  there 
say,  it  should  appear  that  a  constable  was  sworn  to  attend 
them. 

Judgment  affirmed. 


^Richardson  against  Smith.  [  *  439  J 

I'HIS  was  an  action  of  assumpsit.  The.  declaration  con-  a  special  ^- 
tained  three  counts.  The  two  first  counts  were  on  a  special  ^^^^j^^neJ^i 
agreement y  for  the  exchange  of  notes  between  the  parties,  and  notes,  with  a 
a  warranty  of  the  note  exchanged  and  delivered  by  the  de-  no*t7*e'xchane- 
fendant  to  the  plaintiff.  The  third  count  was  for  money  had  ed,  cannot  be 
and  received,  to  the  use  of  the  plaintiff,  money  paid,  &c.  To  ^^^^^  '^  ^^}^ 
the  two  first  counts  there  was  a  demurrer,  and  a  judgment  port  of  the  mo 
thereon  for  the  defendant.  To  the  third  count,  the  defendant  "^v  «»««'»•(«) 
pleaded  the  general  issue.  The  cause  was  tried  at  the  Cay- 
uga circuit,  in  June,  1811,  before  Mt,  Justice  Yates. 

At  the  trial,  the  plaintiff  offered  in  evidence  the  special 
agreement,  in  support  of  the  money  count.  The  evidence 
was  objected  to,  but  admitted ;  and  the  jury,  under  the  direc- 
tion of  the  judge,  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  for  the  misdi- 
rection of  the  judge. 

Cody,  for  the  defendant. 
Rodman  and  Richardson,  contra. 

(«)  A  plaintiff  can  only  abandon  his  special,  and  resort  to  his  general  count,  where  the 
proof  is  adapted  to  the  latter.  It  can  never  be  allowed  where  the  plaintiff  might  sustain  a 
proper  count  on  the  special  agreement.  A  contrary  rule  would  enable  him  in  every  case,  by 
bis  mere  volition,  to  convert  a  special  contract  into  a  general  vndehttatut  assumpsit,  Robertson 
r   Lynek,  18  Jokns.  Rep.  456     Vide  Culver  v.  Bamet,  1  Tyler,  189. 
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NBW-TORK,  Ptr-Curiam.  The  via-dict  must  be  $et  a^Me,  fuid.anew 
Ociober,  1811.  ^j|.j^i  awarded,  with  coats  to  abide  the  event.  Sw^\i  a.^peckj 
^"^^RTK^  agreement  could  not  be  given  in  evidence,  under,  the  money 
V.  ^  icounts.  It  would  be  going  beyqnd  all  precedent,  and  |>roduce 
AdminUtrator.  -tlje ;gteat«st  atupriflie  oo  the  defends t  Even  if  the  ^vide^cice 
had  been  admissible,  it  didnqt  support ; the 'WaaErantjja%ged.. 

New  trial  granted. 


f  *  440  ]  ^Carter  against  Phelps's  Administ^pator. 

In  an  action  THIS  was  an  action  of  assumpsit  The  declaration  con- 
of  assumpsU  a-  taiuod  SIX  counts.  The  first  count  was  on  a  special  agree- 
Sdstrator  the  "lent,  made  by  the  intestate,  in  his  life-time,  and  stated  a 
plaintiff  m  his  breach  of  the  agreement,  and  the  intestate's  liability;  but  no 
teda!S\hepro-  promise  was  stated.  The  second  couat  was  for  goods  sold 
mise  was  made  and  delivered  to  the  intestate,  in  his  life-time,  by  which  he  be- 
^nh\^ils^'i\me  ^^^^  indebted,  (fec.,^anda  promise,  by  the  intestate,  in  his 
and  by  the  de-  life-time,  and  after  his  death,  a  promise  by  the  defendant,  ad- 
ni^tra"or'  M  °a"  i^fiinistrator  as  aforesaid,  to  pay,  &c.  In  the  third  and  fourth 
foresaid/' since  couiits,  which  wcrc  for  goods  sold  and  delivered,  and  work 
?c!te^tate*!°The  ^"^  labor,  the  promise  to  pay  wa?  also  stated  to  be  by  the  in- 
deciarationwas  tcstatc  in  his  life-time,  and  since  his  death,  by  the  defendant, 
^^^ci^^fSlt  O'dminiatraior  as  aforesaid,  &c.  The  fifth  count  was  for 
verdict,  it  beins:  work  and  labor,  ifcc,  in  con^sideratioji  of  which  the  intestate, 
SrJ^nr°\h^  in  his  life-time,  and  the  defendant,  since  thje  death  of  the  in- 
thepromisewas  tcstatc  promised  to  pay  the  plaintiff  as  much  ajs  he  reasonably 
defendant  'at  dcscrved  to  havc,  &c.,  auji  the  plaintiff  averred,  that  he  rea- 
mdminisirator.  souably  deservcd  to  have  for  the  same  pne  thousand  dollars, 
-.,^*?^V?!^!  ^^  which  the. intestate, -in  his  life-time,  and  the  defendant,  ad- 

promise    made       ,    ,  ^  . '  ■  i      i  •  m\        •      i 

by  an  executor,  imuistrator  as  afore^a)d,  at,  &c.,  had  notice.  The  sixth  count 
utr  afS*Md  ^^  ^^^  money  paid,  &c.,  aiid  alleged  the  promise  by  the  in- 
for' which  lie  is  tcstatc,  in  his  life-time,  and  by  the  >' defendant,  administrator 
Sabie^^mr^be  ^^  aforesaLd,'*  since  the  death  of  the  intestate.  The  hreaeh 
joined  "I^ith  a  was  alleged  to  be  by  the  intestate,  in  his  liife-time,  and  by  the 
count  on  a  pro-  <<  defendant,  administrator  as  aforesaid,"  since  the  death  of 

mise  made   by     -       .  '  ' 

the  testator  or  the  intestate. 

wh^her'  ^e  The  defendant  pleaded  the  general  issuo;  and  the  cause  was 
promises  be  in  tried  at  the  Chcnango  circuit,  in  June  last,  when  a  .verdict 
otie   and    the  ^as  fouud  for  tfac  plaintiff. 

samo,  or  m  se-  '^ 

parole  coqnts,  is  iounaterial.  (a) 

(a)  Vide  Myer  v.  CoU^  12  Johns,  R^,  349.    DemU  T.  FitUL  7  Coven.  58.    Reynolds  v  Rtt 
nolds,  3  fVeHdell,  244.    Palmer  v.  Palmer,  5  frendeU,  91.    Chrittepher  V   Stoekkolmt  Id.  3fi 
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A  motion  was  now  made,  in  arrest  of  judgment,  1.  Because  NEW-,Y€xaBi, 

*the  promise  by  the  intestate  and  the  defendant  were  joined  in  ^^^^^^^^^.^^ 

the  same  counts.  ^cIrtxr^ 

2.  Because  the  promise,  set  forth  in  the  five  last  counts,     p.,  ^*   , 

ought  to  have  been  alleged  to  have  been  made  by  the  defend-  AxhdSirtrater. 
ant,  (IS  administrator,  &c.  ' 

The  cause  was  sul>mitted  to  the  court,  without  argument 

Per  Cufifivii,  There  is  no  well-founded  objection  to  the 
counts  jn  the. decoration,  tnall  of  them  the  cause  of  action 
is  stated  to  have  arisen  in  the  life^time  of  the  intestate,  anil 
though  the  promise  by  the  defendant  is  not  stated  to  be  made 
by  him  as  administrator,  yet  it  is  stated,  in  every  instance,  that 
the  cause  of  action  arose,  and  a  promise  to  perform  it  was 
made,  by  the  intestate,  apd  a  promise  also  by  the  defend- 
ant, ^^  administrator  as  aforesaid."  In  one  part  of  the  fifth 
count,  this  addition  is  omitted,  but  in  the  latter  part  of  the 
count,  the  notice  of  the  value  of  the  service  is  stated  to  be 
given  to  him,  **  administrator  as  aforesaid."  The  breach 
states,  that  all  the  defaults  were  by  the  intestate,  in  his  life- 
time, and  by  the  defendant, "  administrator  as  aforesaid."  In 
no  one  instance,  is  the  defendant  charged  in  his  own  right. 
He  is  charged  throughout,  as  administrator,  and  any  objection 
to  the. omission  in  stating  the  promise  to  have  been  made  by 
him,  as  suiministrator,  or  in  omitting. that  addition  in  part  of 
the  fifth  count,  was,  in. this  case,  only  the  ppiission  of  matter 
of  form,  and  is. good  after  verdict.  The  case  of  Brigden  v. 
Parkes  (2  Bos.  fy  PuU.  424.)  is  not  applicable ;  for  there  the 
executor  was  cfiaxged  as  being  liable. in  his  own  right,  arid  the 
c^use  of  action  to  have  arisen  after  the  testator's  death.  If 
any  one  count  had  so  charged  the  defendant,  it  is  admitted,  it 
could  not  have  been  joined  with  a  count  against  him,  in  his 
representative  character.  But  a  count  on  a  promise  made  by 
an  executor  or  administrator,  a^  suck,  and  in  which  he  is  not 
charged  as  personally  liable,  may  be  joined  with  a  *count  on  a  [^  442  ] 
promise  made' by  the  intestate.  The  rule. has  become,  settled. 
(1  H,  BL  102,  Secarv,  4tkinson.  7  Bro.  Pari  CoJ.  550. 
Ex'rs  of  Hughes  v.  Hughes.  ,6  Johns.  Rep.  116.  1  Chitty 
on  Pleading,  205.  b.  2  Chilty  on  Pleading,  61.^  Whether 
the  promise  by  the  intestate,  and  subsequently  by  the  adminis-  ' 
trator,  for  the  .same  cause,  be  in  one  or  in  distinct  counts, 
cannot  be  material,  nor  affect^ the  principle.  The  motion  in 
arrest  of  judgment  must,  therefore^  be  denied. 

Motion,  denied. 
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M'DoxALD  against  Rain  or  and  YAiriiirE 

In  an  action  IN  error,  on  certiorari,  from  a  justice'^  court. 
o?apromfs*ory  The  defendants  in  error  brought  an  action  against  the  plain- 
lote,  against  tiff  in  cfror,  and  declared  against  him  on  a  note  drawn  by  him 
^fo^p3^[el!  to  them  for  fourteen  dollars  and  sixty-five  cents,  dated  13th 
the  defendant  April,  1809 ;  also,  on  an  account,  for  eleven  bushels  of  oats, 
Sotf  htd'b^n  and  on  an  order,  in  fevor  of  Edmund  Rogers,  to  the  amount 
endorsed  by  the  of  onc  dollar.  To  the  uotc,  the  plaintiff  specially  pleaded, 
SiY^^'eTdwsee  that  it  had  been  endorsed  to  Jaime  P.  German,  and  not  en- 
had  sued  the  dorsed  back  to  the  plaintiff;  and  further,  that  he  had  been 
2fe®"ote*before  ^ued  by  German,  and  discharged  by  the  jury  from  the  note, 
another  justice  J  and  that  the  endorsement  was  void,  because  jRatnor  had  made 
tha/inXt*"S^  "s®  ^f  yantine'a  name,  in  the  endorsement.  To  the  residue 
the  maker  ob-  of  the  plaintiff's  demand,  the  defendant  pleaded  non  assump- 
ti^iTof  the  el  **^  and  a  set-off.  On  the  trial,  the  defendant  admitted  him- 
dorsee,  or  to  self  answerablc  for  the  order,  and  there  was  some  circumstan- 
th™^  ^endorse-  tial  evidence  about  the  oats,  and  positive  proof  as  to  delivery 
raent,  in  conse-  of  part.  The  defendant  then  introduced  the  record  of  a  trial 
[  *  443  ]  in  the  cause,  in  which  he  was  plaintiff  *against  James  P.  Ger- 
quence  of  which  fnan,  whcrciu  it  appeared,  that  German  attempted  to  set  off' 
was  ha'd  on^the  this  uotc,  and  that  McDonald  objected  to  its  allowance,  alleg- 
n®i«;»t  was  held  jng  the  endorsement  to  be  illegal,  because  Fanzine  had  not 
walnoiMir,and  signed  it.  And  the  jury  who  tried  the  cause,  after  returning 
that  the  de-  to  give  their  verdict,  delivered  the  note  to  the  justice  to  be  re- 
not,in  this^s^t,  tumed  to  German,  The  plaintiff  then  offered  to  prove,  by 
set  up  the  en-  several  of  the  jurors  who  tried  the  cause,  mentioned  in  the 
ffo«fj°5Jhich  he  record  which  the  defendant  introduced  to  show  that  the  note 
had,  in  the  for-  was  not  allowed  to  German,  This  evidence  was  objected  to, 
w^attempterto  ^ut  admitted,  and  that  fact  was  fully  proved  by  several  of  the 
5^,    to   be  jurors. 

The  justice  then  stated  in  his  return,  that  after  hearing  the 
proof  and  allegations  of  the  parties,  and  taking  four  days  to 
conbider,  he  gave  judgment  for  the  plaintiffs,  for  twentj^one 
dollars  and  twelve  cents. 

Per  Curiam,  The  judgment  must  be  affirmed.  The  proof, 
as  to  all  the  demands  of  the  plaintiffs  below,  exclusive  of  the 
,  note,  was  clearly  such  as  could  not  warrant  this  court  in  re- 
versing the  judgment  on  that  ground ;  and  the  circumstances 
relative  to  the  note  were  sufficient  to  authorize  the  justice  to 
allow  it.  It  is  unnecessary  to  say  whether  the  justice  was 
correct  or  not,  in  admitting  the  jurors,  on  the  trial  between 
the  defendant  and  German,  as  witnesses,  to  prove  what  was 
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then  done  with  respect  to  this  note.  This  testimony  was  im-  NEW-YORK, 
material,  and  went  to  establish  nothing  more  than  what  the  O^^^^^^t  i^u. 
defendant  himself  had  proved,  by  the  record  of  that  trial.  Wilbur 

This  record  shows  that  the  plaintiff  in  error  objected  against  v. 

the  payment  of  the  note  to  Oerman,  on  account  of  some  de-  ^^' 

feet  in  the  endorsement,  so  that  the  title  to  the  note  was  not 
vested  in  German.  This  objection  prevailed,  and  he  avoided 
a  payment  to  Germany  and  he  shall  not  be  allowed,  in  oppo 
sition  to  his  own  proof,  to  say  the  endorsement  to  German  was 
good.  But  admitting  that  he  might  set  this  up>  there  was  no 
evidence  offered,  *by  the  defendant  beJow,  to  show  that  the 
note  had  been  endorsed,  or  that  the  plaintifis  had  ever,  in  any 
way  parted  with  their  interest  in  it ;  and  if  not,  there .  could 
be  DO  objection  against  their  recovering  it  from  the  defendant, 
who,  clearly,  by  his  own  showing,  has  never  paid  it  to  any 
person. 

Judgment  affirmed. 


Wilbur  against  How. 

IN  error,  on  certiorari,  from  a  justice'^  court. 

Haw  brought  his  action  against  Wilbur  before  tb6  justice*  Where  iIm 
The  plaintiff  in  his  declaration  stated,  that  a  contract  or  job,  f^^^^J^^l 
for  making  a  certain  road,  was  set  up  at  auction,  and  it  was  road,  was  put 
agreed  between  the  plaintiff  and  defendant,  that  if  either  of  ^^^^  ^  ^* 
the  parties  should  bid  off  the  job,  it  should  be  divided  between  and  b!  agreed 
them ;  and  that  WiUmr  bid  off  the  job,  hut  refused  to  give  {Jj^  ^^Thoufd 
How  a  share  in  it  according  to  his  agreement,  for  the  breacn  bid,  and  if  tho 
of  which  the  plaintiff  claimed  damages,  and  the  jury  found  .i  be"«trock:'off"to 
verdict  for  the  plaintiff  for  twenty  dollars^  on  which  the  justice  theonei)icSKnff. 
ffave  judgment.  i|»«  oihershooM 

»^    J  ^  have  an  equal 

share  in  it,  and 

Per  Curiam.  This  case  comes  within  the  principle  laid  ^^^""^  ^^^ 
down  in  Doolin  v.  Ward,  (6  Johns.  Rep.  194.)  The  con-  ^nst^  whom 
tract  was  a  nudum  pactum,  and  a  fraud  on  the  vendor.  The  ^^^!^^^^ 
judgment  below  must  be  reversed.  ti^     fSr*  *\ 

Judgment  reversed.      ^'«*«*>  ^^  [*»« 

^  T  Agreement  be 

was  held,  that  the  agreement  was  without  consideration,  and  void.(a) 


tween  them ;  il 


a)  Vide  Briggt  v.  TUlottion,  st^a,  304 
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NHTVir-YORK; 

October,  161  ]. 


*DuRELL  against  Mosheh. 

Where  a  ju-      IN  €rror,  on  certiarafi'f  Sraax  a  justice's  oourt 
m''a'caTe**b^.      MosheT  brought  an  action  of  tromf  against  Xhtrett,  before 
lore  a  justice,  the  justice,  for  sheep. 

if'^tte  r^pSS  A  tjenire  was  issued,  and  returned,  and  the  defendant  ob- 
o(  the  neigh-  jected  to  two  of  the  jurors  on  the  panel,  that  they  had  sat  as 
rect  ^the*  *de^  jurots  ou  a  former  trial  between  the  parties,  as  to  the  same 
fendant  was  subject  matter  of  controversy :  but  it  appeared,  that  the 
JISnSff'"*^was  cause  had  been  dismissed,  without  any  verdict  being  given, 
right,"  this  was  and  the  justice,  therefore,  admitted  the  jurors,  in  this  caiuse. 
s^c?(IJlt  obj^c*  The  defendant  then  objected  to  another  juror,  because  that 
tion  to  his  being  he  had  Said,  in  a  conversation  about  the  controversy,  that  the 
^^neiMLi^'  defendant  was  wrong  and  the  plaintiff  was  right ;    but  it  was 

In  an  action  also  proved,  that  he,  at  the  same  time,  said,  that  he  had  no 
thatXeSeFend*^  personal  knowledge  of  the  matter  in  dispute,  but  that  if  the 
ant  promised  to  reports  of  the  neighbors  were  correct,  the  defendant  was  wrong 
'^^ods  to  the  ^^^  ^^^  plaintiff  was  right.  The  justice  admitted  the  juror  as 
plaintiff,    and  Competent. 

r^iur***d^ai  m^  On  the  trial,  it  was  proved,  that  the. defendant  below  had 
u  Mifficient  ev'  taken  two  sheep  and  two  lambs  out  of  the  flock  of  the  plaintiff, 
^denceofacon-  supposing  they  belonged  to  him,  the  defendant ;  and  that  he 
previous  ^^ do-  bad,  aflerwards,  pronriised  to  return  the  sheep  to  the  plaintiff. 
g'and  and  re-  buthad  failed  to  do  SO. 

be  proved,  (b)        The  ju^y  found  a  verdict  for  the  plaintiff,  for  eight  dbl 
lars. 

Pe?  « kiriarti.  The  objection  to  the  jurora  was  unfounded. 
Th©  tliird  juror  objected  to,  had  given  no  decided  opinion  on 
ue  merits  of  the  cause.  His  declaration  was  hypothetical. 
Thougu  a  demand  and  refusal  of  the  sheep  was  not  proved ; 
yet  the  promise  by  the  defendant  to  return  them,  and  a  failure 
to  do.  so,  was  evidence  of  a  conversion.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 

(«)  Vide  P»opU  V.  Mather,  4  WendeU,  »d. 
(bi  Vide  SvereUv  C<#»,  6  ^tmdeUy  603. 
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NEW- YORK, 

October,  1811 


*Beals  against  Gitekkset. 

THIS  was  an  action  of  trespass,  brought  to  recover  the  /<*«»», that 
value  of  seventy-tliree  barrefe  of  whiskey.  The  cause  was  ^^arrwitnewf 
tried,  at  thfe  Onfariof  circuit,  before  Mr.  Justice  Yates,  on  the  since  deceased* 

27th /««*,  1811.  r".5i.rt 

A  iWfness  testified  that  on  the  18th  July,  1807,  he  sold  to  tween  the  same 
Moses  Johnson  nin-ety-five  barrels  of  whiskey,  at  My-rix  Esiwe,  m^ 
c^t^  p^r  gallon,  which  was  endbrsed  on  a  bond  giv^n  by  the  less  accom- 
Witness  to  M.  Johnson  payable  in  whiskey.  Seventy-thi^e  ^^ua^'^l^d 
barrels  of  the  whiskey  were  put  in  the  store  of  Ezekiel  Tay^  of  the  former 
tor,  in  the  village  of  Canadaqnai:  Johns&n  was  then  a  pris-  ^xhiughapur- 
onei*,  wi^in  the  liberties  of  the  prison,  having  been  snrren-  chaser  of  goods 
dered^by  hrs  bail,  arid  nfotoriou^ly  a  bankrupt.  j^Td^nt*"^  a- 

Th^e  defendant,  as  sheriff  of  the  county  of  Onttirio;  onihe  gainsi  theven- 
secondMmrfby  of  Novenibet,  1  SOT,  sold  the  whiskey  in  the  ortheVa'ie/thrt 
stdi-e  of  Tbyfdr,  by  virtue  of  a  test,  fi.fd,  issued'  against  John-  fact  wiu  nit,  of 
son,  on' a  judgment  obtained  against  him.  On  the  12th=  JVovem-  Jhliaiefl-audu' 
ber,  1805,  at  the  sliit  of  fftlliam  W.  Hodman.  The  execu-  lent  or  voidj 
tlon  was  returnable  on  the  second  Monday  of  November,  and  ^f  ^j^^  ^^^Zl 
Was  delivered  to  the^eriff  on  the  18th  September,  1807.  At  ment,  and  pur- 
thtetime*  and  b^fbte  the  Sale,  the'  plaintiff,  who  was  present,  vkT'Tnd'lw 
^ve  notice  thai  the  whiskey  was  his  property,  and'forbtide  the  purpose  of 
th«  d^ndant  to  sell  it.  tti&s  Jit 

The  plaintiff  gave  in  evidence  a  bill  of  parcels  of  ninety-five  cution,    it   is 
barrels  of  WhiJicy  Sold  to  him  by  Moses  Johnson,  dated  [[.e^tllTs^old 
Augustus,  1807,  at  fifty  centk  per  gallon,  amounting  to  1,964  notwithstandl 
dollars,  on  which  was  endorsed  a  receipt  of  payment,  by  a  note  ^^^  ^^^^  P"^^ 

of  Hand',  itt  full.  by  the  purcila- 

From  the  testimony,  it  afppear^  thAt  the  plaintiff  and  ^TiJelaiemnst 
several  others,  became  bail  for  iBT.  Johnson,  for  the  Kberties  bebom^de.dis 
*of  (he  gaol,  and  that  Johmon  delivered  sundry  bonds*  and  [  *447  ] 
notes  to  them  for  their  indemnity,  among  which  was  the  bond  ^^  consider^ 
on  \Vlricft  the  whiskey  was*  etrdbrsed  in^  part  payment,  and  fhat  ation. 
the  whisfcey,  when  purchased,  was  delivered  to  N:  Gorham,  ^/J*^®  ^^  ^^^ 

goods  to  die  Vbnd^fe,  at  tile  tliiie  of  sale,  iS  only  prima  facie  evidence  of  fraud,  and  may  be  explained  by 
cjreamstauifesi  (tf) 

An  executfDn  does  Obt  bind  the  goods' of  the*  debtor  till  delivered  to  tbe^  sberiiT. 

In  actions  of  trespass]  for  taking  the  goods  of  the  plaintiff;  as  well  as  in  trover,  the  jury,  in  their  dis- 
eretioD  ma^  atteW,.  besides  tbe  vahle  of  the  goods  aC  tlie  time  of  the  treipast,  intereit  on  the  amount 
from  that  tune  to  the  jud|ineat,  by  way  of  dambgeft.  {<fy 

(a)  But  the  objection  to  the  want  otthe^posted  must  be  madtf  at  the  trial,  otherwise  it  will 
be  held  to  have  been  waived,     ffkiur.  JRlflitq^,  II  Johns.  Rep.  1528.    Vide  Foteett  v.  WdUers, 


17  Johns.  Rep.  176.     mibur  ▼.  SeUeny  6  Covofy  103. 

(b)  Ace.    WvMum  v.  MiUer.  13  Johns,  tieg.  330.    Vide  Shtteon  V.  Brvwn^  7  Covens  739 
BHss  V.  BaU,  9  Johns.  Rep.  133. 

(c)  Barrow  v.  Pattrni^  5  Johns.  Rep.  358.    Butts  v.   Svartwood,  3  Covens  431.    BissM  V 
JTopkins.  3  Coweny  166.    But  see  StirrtehanVT.  BhiHarS,  9John9.  Rep.  ZST. 

id)  Vide  Renss.  Glass  Factory  v.  RetO^  S  Oeisen,  587.    BisseU  V.  Hopkins,  4  Coweif,  53.    FTtl- 
im  V.  Conines,  2  Johns.  Rep.  280  g43 
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NEW.YORK,  one  of  the  bail,  for  their  indemnity.  On  the  28th  August, 
(y^^fj^^j  18a7,  Gorham  and  another  offered  to  purchase  the  whiskey, 
^  and  Johnson  said  he  wished  to  sell  it,  to  prevent  its  being 
taken  in  execution  at  the  suit  of  Rodman^  and  his  thereby 
gaining  a  preference  over  other  creditors.  Johnson  wished  to 
get  a  better  price  than  was  offered ;  but  on  the  same  day, 
sold  it  to  the  plaintiff,  and  deposited  his  ftote  taken  in  pay- 
ment,  in  the  hands  of  Mr.  Greigy  as  security  for  his  bail. 
Gorham,  on  being  informed  that  the  note  was  in  the  hand» 
of  Greigy  directed  Taylor,  with  whom  the  whiskey  was 
stored,  to  deliver  it  to  the  plaintiff  whenever  he  wished  to 
take  it,  as  he  had  purchased  it  of  Johnson;  and  the  pkintiff 
called  at  Taylor^ s  store  to  receive  the  whiskey ;  b«t  on  account 
of  the  sickness  of  Taylor,  it  was  not  then  actually  delivered. 
.  It  was  testified  that  Greig  had  in  his  possession,  in  the* 
autumn  of  1807,  a  note  dated  the  28th  August,  1807,  signed  by 
the  plaintiff,  for  1,964  dollars,  payable  in  good  whiskey,  at  fifty 
cents  per  gallon,  on  the  1st  September,  1808;  but  whether  it 
wafi  the  same  note  mentioned  m  Johnson^ s  receipt,  endorsed  on 
the  bill  of  parcels,  the  witness  could  not  say,  except  from  report. 

It  appeared  that  the  defendant  had  gives  due  notice  to  the 
plaintiff  to  produce  the  note,  given  by  the  plaintiff  to  M* 
Johnson  for  the  whiskey,  in  evidence  at  the  trial  of  the  cause. 

The  defendant  proved  that  the  judgment  on  which  the 
execution  issued  was  for  twenty  thousand  dollars,  on  a  war-* 
rant  of  attorney,  given  to  secure  the  creditors  of  the  defend- 
ant named  in  the  condition  of  the  bond,  for  debts  bona  Jid^ 
due  to  them  from  Johnson,  The  plaintiff,  then,  offered  to 
prove  that  this  action  was  tried  at  tlie  *preceding  circuit,  when 
one  Tiffany  was  sworn  as  a  witness  in  the  cause,  but  was 
since  dead ;  and  that  he  testified  that  he  was  present  when 
Johnson  sold  the  whiskey  to  the  plaintiff,  and  that  the  sale 
was  bona  fide.  The  defendant's  counsel  objected  to  the  evi- 
dence, imless  the  plaintiff  also  produced  the  nisi  prius  record 
and  postea  of  the  trial.  But  the  judge  overruled  the  object 
tion,  and  admitted  the  evidence. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff,  for  1,952  dollars  and  ninety-one  cents,  which 
sum  included  the  value  of  the  whiskey,  at  the  time  it  was  soJd 
by  the  defendant,  and  also  four  hundred  and  thirteen  dollars 
and  sixteen  cents  for  the  interest,  from  the  time  of  the  sale, 
to  August  term  last ;  and  it  was  agreed,  that  if  the  oourt 
should  be  of  opinion  that  the  sum  allowed  as  damages,  by 
way  of  interest,  ought  not  to  have  been  allowed,  it  should  be 
deducted  from  the  amount,  unless  a  new  trial  should  be 
granted,  for  some  other  cause. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial;  1.  Because  the  sale  of  the  whiskey  by  M,  Johnwn  to 
344 


QoBmsct. 


OP  THE  STATE  OF  NEW-YORK.  448 

the  plaintiff  was  fraudulent,  as  against  creditors  ;  2.  Because  new-yorR; 
improper  evidence  was  admitted.  October,  leii. 

BSALS 

Cody,  for  the  defendant.  1.  By  the  8d  section  of  the  ^^^J^ 
statute  {Bes9.  10.  c.[44.  L.  R.  S,  137.  #.  l])for  the  prevention  "'** 
of  frauds,  all  conveyances,  sales,  &c.  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  are  declared  void.  It  was 
enough  for  the  defendant  to  prove  that  the  intentioh  of  John- 
sen  was  fraudulent.  He  was  not  bound  to  prove  farther  that 
the  plaintiff  knew  that  it  was  fraudulent.  It  was  for  the 
plaintiff  to  avail  himself  of  the  sixth  section  of  the  act,  and 
show  that  he  was  a  bona  fide  purchaser,  upon  a  good  consid-> 
eration,  and  without  notice  of  the  fraud.  Whether  a  deed 
of  sale  is  fraudulent,  or  not,  in  regard  to  creditors,  depends  on 
the  motives  of  the  party  making  it.  (8  Term  Rep.  530.  Le 
Blanc,  J.  Shep:  Touch.  67.) 

•  It  was  clearly  proved,  that  Johnson  declared  that  he  *sold  [  *449} 
the  whiskey  to  defeat  his  creditors.  And  what  evidence  does 
the  plaintiff  produce  that  he  was  a  bona  fide  purchaser,  with- 
out notice  ?  Nothing  but  the  receipt  of  Johnson  himself  for  a 
note,  which  ought  to  have  been  pit>duced  at  the  trial,  or  the 
payment  of  it  fully  proved.  A  sale  by  the  debtor,  pending  a 
suit  against  him,  is  always  considered  a  badge  of  fraud.  But 
conveyance  of  the  defendant's  goods,  after  a  judgment  against 
him,  is  held  to  be  a  much  deeper  complexion  of  fraud.  {Rob. 
on  Fraud.  Conv.  578.  Doug.  88.)  And  if  the  purchasei 
has  knowledge,  in  fact,  of  the  judgment  against  the  vendor, 
the  sale  has  been  held  void,  under  the  statute  of  13  EHz. 
froni  which  the  second  section  of  our  act  is  copied,  notwith- 
standing a  frill  price  has  been  paid. 

Whatever  is  sufficient  to  put  a  party  on  inquiry,  is  a  con- 
structive notice.  (1  Johns.  Cos.  53.)  The  plaintiff  knew  of 
the  suits  against  Johnson,  and  that  he  was  a  bankrupt.  The 
plaintiff  himself  was  bail  for  the  liberties.  He  must  be  charged 
with^  knowledge  of  the  judgment  in  favor  of  Rodman,  as 
he  knew  all  the  facts  which  necessarily  led  to  that  result.  To 
render  the  sale  valid,  it  should  be  shown  that  the  plaintiff 
had  no  manner  of  notice  of  the  judgment.  But  the  plaintiff, 
when  he  made  the  purchase,  was  bound  to  make  inquiry,  as 
to  the  judgment.  {Rob.  on  Fraud.  Conv.  406.  Cowp.  432.) 
Acts-  of  doubtfhl  complexion  are  construed  to  be  within  the 
general  rule,  for  the  sake  of  preventing  fraud. 

Again,  it  is  to  be  observed,  that  the  sale  to  the  plaintiff  was 
not  for  the  purpose  of  raising  money  to  satisfy  a  creditor,  nor 
in  the  ordinary  course  of  trade.  It  was  on  a  credit  of  thirteen 
months,  and  for  a  note  payable,  not  in  money,  but  in  whiS' 
key,  at  the  samef  price.  In  order  to  determine  whether  a  sale 
is  fraudulent  or  not,  within  the  statute,  it  is  material  to  in- 
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Ne\r.YORK;  qtuie  into  the  value  of  the  property ^  and*  the  value  and  tangi- 
o«t,her,  iMi.  bility  of  that  substituted  in  its  place.  (6  East,  251.) 
^  ^"  ^  ^  2.  In  Patton  r.  Walter,  (I  Stra.  163.  Peake'a  E»,  {M  edit.] 
50;)  it  was  held  thatthoogh  ihepo^ttm  u^s  no  evidonoe  of 
th^  verdict,  without  slM>iring  *the  final  judgment^  jBiit  was 
I  450  J  evidence  of  a  trisd,  ao  as  to  iatrodnce  an  acoount  of  what  a 
wilnes^  s>VdrQ,  at  Uie  trial,  who  wast  saace  dead.  Accordnig 
t^  the  rule  of  evidence^  recognised  by  this  decision,  the  m'l" 
dence  of  what  th^  witiK^As  8W<m^  at  the  former^  trial^' was  ki«d 
missible,  unless  accompanied  with  the  j»08^ea»' 

£.  fViUiams,  contra*  The  question,  as  to  the;  ptoinliff's 
knowledge  of  the  motiye^  or.dntentitn  oft«foAn#an^  waa.iefl  to 
the  jury.  If  the  fra^d  Was  not  brought  home  to  the  plaintiff, 
he  is  not  to  be  affected  by  it.  Fraud  is  n^ver  presumed. 
The  jury,  by  their  verdict,  have  found  that  there  was  no  fraud. 
A  judgment  does  Hot  .bind  pe^-fonal  property,  and  .the>  execu- 
tion was  not  i^su^d,  until  some  time  aftet  thi9i3aje.  * 

Admitting  the  note  taken-  in  payment*  Was  for  whiskey, 
deliverable  at  a  future  day,  it  w.sus  something.  equ^Uy  valuable 
and  tangible  as-the  whiskey  sold.  It  might,, at, a  future  .day, 
be  much  more  valuable. 

Again,  a  bond  payable  in  mhiakAy  was  d^Iiverod  to  <r«r* 
ham,  for  the  seouraty  of  the  .bail  of  JohoMon,  who  was  a  trus* 
tee  of  ihe  whiskey  for  their  benefit.  The  equitable  ;ti tie  (waa 
in  the  bail  of  the  plaintifT.  .  ,        .  .  ♦.     - 

Johnson  was  a  nominal  owner^.  The  whiskey  was  ^df^liv- 
ered  to  Gorhamy  who  had  the.a^e^cy  relalive  to  it^.aad.  wh^o 
gave  directions  for  its  ddivery  to  the  plaintiff,  who  would  Jhave 
taken  it  immediately  into  his  possession,  bad  it  not. beeio  for 
the  illness  of  Tayior,  in  who^  MQre.it  was  deposited.  It  w^s 
not  in  possession  of  Johns/Qn,  at  the  time  of  the  delive]:]i;.Qf 
the  execution  to  the  §heriff»  ,_ 

♦      .  •    ■  • ,  »      • 

Per  Quriam^.  The  two  principal  points,  ■  in  thisr  oasie,  are, 
1.  Whether  the  sale,  of  .the  whi^^  to.  the  plaintiff,  iwas, 
under  the  oircumstancea  of  the  cas^,  firaii^duleibt ;  and,  £* 
Whether  the  testimony  of  what  was. sworn  by  Tiffomy,  upon 
the  former  trial,  wa$  admissible.  ..     < 

[^451  ]  '''The  better  opinion  seen^  i^  be,  that  if  the  testimony  of 

what  a  witness  swore  a^.  a  former  trials  be  .unaisGompaiii^d 
with  the  postea  or  record  of  the.. former  suit,  and  that  be 
made  an  objection^*  at  the  tipfie,*  to  the  admi^fsijou  of  such .  tes- 
timony, the  omectipn  is  good.  It  was  so  ruled  in  2  Shomj 
168,  Anon.;  and  other  cases. admit  Xh^  existence  of  the 
rule..  (1  Stra.  162.  Peake's  Ev.  40.)  But. the  question 
here  is,  wh'ejher  eveuy  independent  of  that  testimon^y, .  the 
pidiijtiff  would  liot  have  been  entitled  to  recover. 
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When  the  plaintiff  bought  the  whisfasy,  there  was  ajiud^  new.  York, 
ment  againsrt  Johnson^  of  1W6*  years'  steuiding,  and  be  was  <><5to*>eri  *«ii 
abb  itnder  arvest,  and  upon  the  liberties  of  the  gaol  and  a 
rep^bd  bankrupt.  But  the  execution'  in  this  case  was  not 
issued  and^  delivered  to  thd  sheriff^  lihtit  sdmb  time  after  the 
sale,  and  tJierfe  was  no  evidence  to  bring  hohie  to  the  kfiow- 
Tedge  of  the  plhiiitiff  the  existeiibe  of  Ae  judgment  in- favor 
of  Rtydtnan:  Therie  A^ere  nt)  civeuihstances  to  warrant  the 
infcrfeni(5e  that  the  plaintiff  knew  of  that  judgment,  and  pur- 
chased the  whiskey  with  ail  intent  to  defeat  the  execution 
apon  it.  As  the  judgment  was  nearly  two  years  old,  thi^ 
plaintiff  cannot  wdl  be  supposed  (admitting  he  knew  of  such 
ajudgnient)  to  have  purchased^  for  the  purpose  of  defeating 
thnt  creditor,' f6r  what  ground  had  he  to  presume  any  imine- 
di&te  execution,  considering  the  delay  that  had  already  taken 
place  since  the  date  of  the  judgment  ?  The  circumstance  of 
the  non-delivery  of  the  property  is  sufficiently  accounted  for, 
by  the  sickness  of  Taylor,  in  whose  store  it  was  deposited, 
and  it  was  there  not  in- the  custody  of  Johnson,  but  of  Gor^ 
ham,  one  of  the  bail  to  the  sheriff,  for  the  liberties  granted  to 
Johnson.  If  this  purchase  be  fraudulent  and  void,  there 
would  be  no  safety  in  dealing,  in  personal  property,  with  a 
man  against  whom  there  was  a  judgment.  The  old  cases, 
before  the  statute  of- frauds  of  29  Can  II.  have  said,  that  if 
a  rtiatr,  afVei*  jtid^meht,  arid  to  dcfratid'  execution,  sell  his 
goods  *for  a  valuable  consideration,  and  the  btryer  knew  of  [*452  ] 
the  jtidgirient,  the  sale  is  void  undfer  the  13  EHns,  c.  5.  {Da- 
lisbWs  Rep:  79:)  But  the  modern  doctrine  is  *not  merely  tfiat 
th6  pufcha^er^  rAu^t  know  of  lJi6  jtfc^ient.  That  fact  will 
not,  of  itself,  defeat  ix  bondfiM  sale,  or  make  it,  in' judgment 
of  raw,  fraudiifent.  If  that  Was  the  rule  of  law,  it  would  put 
a  iho^t  inconVeriierit  check  to  the  cilitiufetion  of  personal 
f)roperty.  The  rule  is,  that  the  purchaser,  knowing  of  the 
judgment,  miist  purchase,  With'  the  vieW  and  purpose  to  defeat 
the  creditor'^  execution ;  and  if  he  does  it  with  that  purpose, 
It  is  iniquitous  and  fraudtftent,  Notwithstanding  he  ihay  give  a 
full  price.  The  question  of  fraud  depehd^  upon  the  motive. 
The  purchase  must  bfe  borrafide,  as  well  las  upon  good  con- 
sideration. This  was  the  rule  as  declared  by  Lord  Mof^field, 
upon  repeated  occasions.  (4  Bi£fr.  474,  475.  Cindp:  434.) 
The  non-delivery  of  the  goods,  at  the  time  of  the  ssde,  is,  ot 
itself,  a  circumstance  of  fraud,  as  Was  stated  in  Twyne^s  case ; 
(3f  Co\  80:  b. ;)  but  ii  is  Onl]^  ptitna  facie  evidence  of  fraud, 
arid  the  circumstance  may  admit  of  eJ^plahation.  (10  Ves. 
145.  2  Bos,  fy  Pull  5».)  Here  it  is  fully  explained.  The 
statute  of  frauds  on  this  point,  and  which  w6  hftVe  adopted, 
{Lawss,  vol.  1.  38a  [^  K  S.  365.  sec.  13,])  says,  that  the 
exettition  shall  not  bind  good^,  but  from  the  dehvery,  and 
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NEW- YORK,  this  provision  was  made  for  the  benefit  of  purcli^isers.    In 

October,  1811.  ^jjg  ^^^g^  Lord  Hardwickc  held  that  a  sale  of  goods  might  be 

JoiTKs        valid,  even  after  delivery  of  the  execution,  and  until  execution 

V.  executed.     {Lowthalv.  Tompkins,  2  Eq.  Cas.  Abr.  381.) 

cKivEN.         ^g  YyQxe  was  not  evidence  to  warrant  the  inference,  that  the 

purchase  by  the  plaintiff  was  made  with  intent  to  defeat  the 

execution  of  Rodman^  and,  especially,  as  there  was  no  evi* 

dence   that   the   plaintiff  ever   knew  of  that  judgment,  the 

verdict  was  correct,  and  the  charge  of  the  judge  well  founded. 

The  interest  which  was  allowed,  by  way  of  damages,  was 

just.     The  plaintiff  ought  not  to  be  deprived  of  his  property, 

[*453  ]        for  years,  without  compensation  for  the  loss  of  *the  use  of  it, 

and  the  jury  had  a  discretion  to  allow  interest  in  this  case,  as 

damages.     It  has  been  allowed  in  actions  of  trover,  and  the 

same  rule  applies  in  -trespass  when  brought  for  the  recovery 

of  property.     The  motion  on.  the  part  of  the  defendant  must 

be  denied. 


Jones  against  Schiven. 
.-,  f°  ®? /j;*'*?"      IN  error,  on  certiorari,  from  a  justice's  court.     Scriven 

10.'  a  deceit,  in   ,  ,  '         .  /•    »        •  i  *  •  -r  n 

th  i  sale  of  a  brought  an  action  of  deceit  and  warranty  agamst  Jon^s,  for 
mo^vemeni  "or  ^^"^"g  ^^^  ^^^  ^^  manufacturing  pot-ashes,  in  a  new  and  im- 
potent ri^ht,  proved  mode,  which  he  represented  to  be  of  great  utihty; 
thr^^de^endani  ^"^  ^^  iuducc  the  plaintiff  to  buv  the  art,  he  affirmed  that  the 
SCI  up,  in  de-  ashes  would  melt  easier,  and  make  one  quarter  more  than  in 
fence, »  former  ^jj^  common  modc,  &c.     The  defendant,  at  the  trial,  gave  in 

Iral  and  judg-        .  •'.,.  .,  \       %        r  ^      • 

ment  in  an  ac-  cvidencc  a  former  trial  m  a  suit  brought  by  Jones  agamst 
him  **beJore  ^a  ^^^^^i  ^^  ^  promissory  notc  given  by  Scriven  to  Jones,  for 
justice,  against  the  art  and  skill  of  making  pot-ashes,  &c.  at  which  trial 
a^^  '^romiMor"  ^^^^  provcd,  by  two  witnosscs,  that  the  patent  or  art  was 
note'^gtven'^fSr  good  for  nothing ;  but  the  evidence  preponderated  in  favor 
the  purchase  of  the  usefulncss  of  the  patent,  and  the  justice,  before  whom 
wh^T'suit  the  the  causc  was  tried,  accordingly  gave  judgment  in  favor  of 
fiff^^et  u'^'^t'hJ  •'^^*>  ^^^  ^^^  "^^^-  ^^  ^^^^  testimony,  the  defendant  below 
decJ^  '^  the  movcd  for  a  nonsuit ;  which  was  overruled,  and  a  verdict 
sale,  as  a  de-  found  for  the  plaintiff,  for  twenty-five  dollars. 

fence      ag^anist  *  '  •' 

the    note,    and 

cmsi^de^^d  T*  ^^^  Curiam.  The  defence  in  the  former  suit  on  the  note, 
the  j'usti'ce,  an5  was  not  by  Way  of  set-off,  but  a  direct  objection  to  the  con- 
a      judgment  sideratiou  of  the  note  :  and  the  very  point  in  issue  in  this 

ffiven     for    the  "^    * 

'plalutiflr,  for  the  amount  of  the  note)  it  was  held,  that  the  first  trial  and  judpnent  was  a  complete  bar  to 

the  second  srit  for  the  deceit,  (a) 

(a)  Where  a  demand  has  been  once  submitted  to  a  jury  and  passed  upon  by  them,  it  is  a 
complete  bar  to  another  action  for  the  same  cause.    Curtit  v.  OrouL  6  Joku,  Am.  168 
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cause,  namely,  the  value  or  worth  of  the  art  or  skill  sold,  was  new- York, 
tried  and  decided  before.  This  very  evidence  was  received  ^^^tober,  isii. 
by  the  jury,  arid  the  justice  ought  to  have  advised  the  jury  ^"""lI^J^^^J^ 
that  it  was  a  bar,  and  the  jury  ought  so  to  have  found  it.  ^  j. 
The  judgment  below  must  be  reversed. 

Judgment  reversed. 


Lansing 


^Lansing  og'aw/  Laksing.  [*4d4J 

IN  error,  on  certiorari,  from  a  justice's  court.  The  defen-  Where  a  bet 
dant  in  error  brought  an  action  against  the  plainti(r  in  error,  J^^*  p"j',*  ^^^!^g 
before  a  justice,  on  a  note  made  by  the  plaintiff  in  eiTor,  closed,  on  the 
payable  thirty  days  afterdate  to  J.  G.  L  or  order,  and  X'lLtr '" 
endorsed  by  hiin.  The  plamtin  m  error  and  J.  u^.  L.  made  vemor,  ami  ihe 
a  bet  of  eight  dollars,  on  the  twenty-sixth  April  last,  after  the  Pego^i;a?irnoie 
close  of  the  poU,^  as  to  the  election  of  the  governor,  and  made  for  the  amoum 
their  notes  to  each  other,  for  the  amount  of  the  bet,  which  abietnS)'(iav^ 
were  deposited  with  one  Smith.  After  the  event  of  the  elec-  whJch  was  Ac- 
tion was  known.  Smith,  the  holder,  delivered  both  the  notes  Pj^^il^htiaer^^  * 
to  J.  G.  L.  the  winner.  It  appeared  that  the  note  in  question  and  afterward* 
was  endorsed  after  it  became  due;  and  that  about  a  week  t'jIlj^lJ^^ho In^ 
after  the  election,  the  plaintiff  in  error  and  J.  G.  L.  the  dorsed'it,  after 
payee,  agreed  that  the  notes  should  be  given  up  and  consid-  il^®*^T1  ,^.u® .' 

*■    ^  t        ^     1.  11  1  i.  °  till  t'*t  was  held  thjil 

ered  as  nothmg ;  and  that  a  bet  of  suppers  should  be  substi-  the  endorser 
tuted  instead  of  the  eight  dollars.  There  was  a  trial  by  jury,  g^^Jl'® , J'^^^^j 
and  a  verdict  for  the  plaintiff  for  eight  dollars,  on  which  the  ihe  defence  cx- 
justice  gave  judgment.  In  Tfi^'E'  oJ 

the        original 

Per  Curiam.     The  plaintiff  below  took  the  note,  after  it  8^^^^^  bim ' 
had  become  due,  and  subject,  therefore,  to  every  defence  givea**for  sud 
which  existed  against  it,  in  the  hands  of  the  original  payee.  ^J^^f^l^'  ^*' 
This  case  falls  within  the  principle  laid  down   in  Bunnv, 
Riker,  (4  Johns.  Rep.  426,)  that  a  bet  involving  an  inquiry 
into  the  validity  of  the  election  of  the  governor,  was  void,  on 
principles  of  poUcy.     The  judgment  below  must  be  reversed. 


Judgment  reversed 

(f  See  Mount  v.  Ifidte,  7  Johns,  itcp.  434,  and  the  eaioe  In  note  («). 
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NEW- YORK, 

October,   1811.  » 

BftOOKS 
.V. 

B**»"»-  ^Brooks  agamat  Bbm^ibs. 

In  an  actira  THIS  was  an  action  for  a  libel  The  declaration  contained 
defendant  plea-  three  counts.  '  In  the  first  count,  the  libellous  words  charged, 
ded  the  geue-  were:  " But  this  is  not  the  first  time  that  the  idea  of 
notice* "of  Tpe-  falsehood  and  Micah  Brooks  (the  plaintiff)  have  been  asso- 
ciai  matter  in  ciated  together,  in  the  minds  of  many  honest  men,"  ^meaning, 
statlnff*that'  be  that  the  plaintiff  had  been  guilty  of  falsehood,  and  tnat  in  the 
would  give  in  minds  of  many  honest  men  he  was  considered  as  addicted  to 
evidence^^  *a  falsehood,  and  of  an  infamous  character.)  The  words  in  the 
record  of  a  sjccoud  count  wcrc  t  **  In  opcu  court  unaer  the  solemnities  of 
indictment,  i^  ^^  o^th,  tWs  paltry  but  ambitious  politician  (meaning  the 
fore  the  Geti-  plaintiff)  testified  to  the  existence  of  a  fact,  which  a  jury  of 
&c!  of^the  S  "^^  ^^^  county,  of  whom  eleven  were  democrats  too,  declared 
ofjun^,\sio.  by  their  verdict,  that  they  did  not  believe.  Thei  sanction  of 
pr^ced'^^^wal  ^^is  man's  name  is,  therefore,  cheap,"  (meaning^  that  the 
of  a  trial  in  plaintiff  has  been  guilty  of  perjury,  in  testifying  to  a  fact  which 
j«VT809;  ""li  a  jury  of  his  country  did  not  believe.)  ' 

was  'held,  that  The  third  count  was  abandoned  at  the  trial.  The  defend- 
wls  no^^ate-  ^^^  pleaded  the  general  issue^  with  notice  of  special  matter  in 
rial,  and  that  justification,  as  follows :  ^*  That  at  a  Court  of  General  Sessions, 
admiTslbl^  "^tn  '^^^  ^eld  at,  &c.  of  the  term  o(  June,  in  the  year  of  our  Lord 
^  J^'<*®^«(f) .  one  thousand  eight  hundred  and  ten,  a  certain  indictment, 
miMiWe,  eve^  pending  in  the  said  court  against  William  Adams,  for  an 
»na<^aseof«p«-  assault  and  battery  charged  to  have  been  committed  on  the 
and  more  Mm  plaintiff,  was  tried  by  a  jury  of  the  sdd  county,  and  that,  on 
case  of  a  notice  the  trial,  the  plaintiff  was  produced  and  sworn  as  a  witness, 
[*456]  on  the  *part  of  the  people,  and  testified,  among  other  things, 
s^*'j<>2^?»i*»e  in  substance  that  the  said  William,  Adams  hsid  before,  &c. 
which  i8**^':to  wit,  on  the  twenty-sixth  April  last,  to  wit,  &c.  committed 
prded  with  an  assault  and  battery  on  him,  the  plaintiff,  &c.  and  had 
t^  a'JpeSai  designedly  and  angrily  struck  him,  the  plaintiff,  without  any 
p^  .   provocation,  &c.     And  that  after  the  jury  had  heard  the  evi- 

bciiour^words  dcucc,  &c.  they  gave  a  verdict  that  the  said  W.  Adams  was 
charged  in  the  not  guilty,  &c.  And  that  A.  B.  C.  D.  et  ah  (naming.efeyen 
we%T^*°"But  of  the  jurors)  were  democrats,  and  that  the  testimony  of  the 
this  is  not  the  plaintiff  was  believed  to  be  false,  by  sundry  hoi^est  men,  then 
thT  ^Xa  '  of  present,  to  wit,  O.  H.  (naming  seven  persons)  and  others, 
falsehood  and  and  that  both  before  and  since  the  publishing  the  supposed 

3f.  S.   (mean- 


tielieved  and  considered  the  plainttfr  not  to  be  a  man  or  truth,  but  addicted  to  tawcnood,"  was  not  aa- 
missible,  in  jastificiftio*,;  and  that  the  defendant  could  only  justify  the  charge,  by  provii^  tlie  fact,  {b) 
(a)  Vide  Page  v.  fFoods^  9  Joins,  JUp,  89.    Jmu»  v.  Cooky  1  Coven,  SOiC 
(fr)  Vide  Root  v.  King,  7  Cowen,  13,  5.  C.  4  JTmuUa,  113.    Skinner  v.  P^Mrt  I  fratdott^  4^1 
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abel,  divers  honest  men,  to  wit,  N.  P.  and  otheis  (naming  r^w-YOiqc, 
them)  believed  a^d  considered  tjie  ;pl^ntiff  not  tif  be  a  man  o«^o*'«'/  l^^^ 
of  truth,  but  addieted  to  falsehood."  ^"^^BrookT^ 

Issue  WQ£i  joined)  jn  May^  1810,  and  the  .cause  was  tried  at      '   v. 
the  Ontario  circuit,  4n  Juim  last,  befpfe  Mr*  Justice  Yutea.         BiMiai. 

The  piiblication  of  the  libel  was  proved.  And  the.dofep4* 
ant  offered  inrovidence  the  reeord  of  a  tfiiil,  in  th^  Court- of 
General  Sessicms,  held>  &Ct  of  the  .term  ^f  June,. one  thpur 
sjand  eight  hupdred  asnd  pine,  of  an  indictpi^nt  against  Wil- 
Uftm  Adamp,  fot  an  assault  and  battery  committed  on  the 
plainlifT,  on  .which  the  jury  found  a  verdict  of  not  guilty,  &.c. 
The  defendant  also  offered  to  prove,  .that  tl^e  plaintiff  was  • 

sworn.a^  a  witness,  at  that  trial,  and  testified,  as  set  forth  in  the 
notice  to  the  plea  of  the  defendant.     This  evidence  was 
objected  to,  and  rejectediby  the  judge,  on  the  ground  of  the 
variance  betw<een  the  term  of  the  court  atated  in  the.  notice, 
and  in  tihe  record  produced.     The  defendant  then  offered  to 
prove  the. facts  stated  in  his  notice,  independently  of  the    . 
record,  but  the.  evidenoe  was  rejected.     The  judge  charged  * 
the  jury,  that  the  matter  set  forth  in  the  plaintiff's  declaration 
was  libellous,  and  amounted  to  a  charge  of  perjury,  and  that 
they  ought  to  find  a  verdict  for  the  plaintiff.     The  jury  *found       [  *  457  } 
u  verdicl  accordingly,  for  one  hundred  dollars,  damages; 

There  was  a  motion  for  a  new  trial,  and  also  in  arr>est  of 
judgment. 

E.  fll^lliamSy  for  the  defendant. 

Rodman,  contra. 

Per  Curiam.  The  principal  point,  upon  the  motion  for 
a  new  trial,  is,  as  to  the  admissibility  of  the  evidence,  which 
was  offered  on  the  part  of  the  defendant,  and  rejected  by  the 
judge. 

The  defendant  offered  in  evidence  the  record  of  a  trial  at 
the  Ontario  sessions,  of  the  term  of  June,  1809,  and  it  was 
rejected,  on  the  ground  that  the  notice  annexed  to  the  plea, 
set  forth  that  the  record  of  a  trial,  of  the  term  of  June,  1810, 
would  be  given  in  evidence.  The  year  in  the  notice  was  an 
evident  clerical  mistake,  as  the  time  specified  in  the  notice 
was  even  subsequent  to  the  joining  of  issue  in  the  cause,  and 
subsequent  to  the  giving  of  the  notice  itself  The  question 
is,  whether  the  day  in  the  notice  was  material  to  be  proved 
exactly  as  stated.  The  notice  did  not  affect  to  set  forth  the 
record  according  to  its  tenor,  or  with  a  ppxmt  patet,  i&c.  and 
the  allegation  of  the  tiixie  was  not  matter  of  substance,  but  of 
description  merely.  The  notice  only  intended  to  inform  the 
plaintiff;  that  the  defendant  would  rely  upon  an  acquittal  of 
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Niitr-YORK,  one    FVilliam  Adams ^  upon  an  indictment  at  the  Ontario 
October,  1811.  sessions,  for  an  assault  and  battery  upon  the  plaintiff^  not- 
^^"^i^^i^^^!^  withstanding  the  plaintiff's  oath.     This  was  the  substance  of 
V.  the  notice,  and  the  time  was  not  material,  so  that  it  appeared  ' 

Bzanss.  ^^  ^^  before  the  publication  of  the  libel.  It  was  no  further 
an  essential  part  of  the  notice  ;  and  the  record  ought,  accord- 
ingly, to  have  been  received,  nMwithErtanding  the  Toriance  as 
to  the  time.  This  wa«  the  doctrine  in  PureeU  v.  Maenema^ 
I  '*'458]  ra,  (9  East,  157,)  even  in  a  case  *of  special  pleading.  Thaar 
just  and  liberal  rule  appKes,  with  still  greater  force,  to  the 
case  of  a  notice,  which  has  never  been  regarded  with  the 
same  criticism  and  nicety  as  a  special  plea. 

The  matter  offered  in  evidence,  in  justification  of  the  first 
count,  was  properly  rejected.  The  charge  imported  that  the 
plaintiff  was  a  liar.  That  was  its  meaning  and  substance ; 
and  that  charge  cannot  be  justified,  by  giving  the  opinion  of 
one  or  more  individuals.  Such  a  species  of  defence  might 
lead  to  the  grossest  abuse  and  calumny,  even  of  a  party  of 
good  general  character,  and  of  unimpeachable  conduct.  The 
defendant  can  only  justify  the  charge  by  proving  the  fact. 

But  on  account  of  the  rejection  of  the  evidence  of  the  re 
i'xrd.  the  verdict  must  be  set  aside,  and  a  new  trial  awarded, 
with  costs,  to  abide  the  event  of  the  suit. 

New  trial  granted. 
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NSW.YORK 

October,  1811 

SXBRINO' 

Susjiixa  against  Wheedon.  WHsyp^M 


IN  error,  oa  e^^iororif  from  a  kistii;e's  court.  a  defendajit 

..t/*3l<»ton,UFQugl!t  4n  action  of  debt  against  Sehring^  for  Z^aTt^Lfori 

iMglectiBg  to  proceed  on,  and  return,  an  execution  against  a  justice ;  but 

^eoe  Edward  Brown*     The  defendant  below  was  sued  br  iL^'^r"*''  ??- 

_  -  .  _  -  _  #    pear    irom   ine 

«^iUTanf,  Aod  notning  appeared  on  the  return  to  the  attorney  return  to  the 
to  show  thai  any  oatJk  .ivas  made  by  the  plaintiff  bel^w,  that  t^ef  the  defend 
the  daiendant  wa$.  abqut  to  depart  from  the  county,  or  that  antwus/infnrt. 
the  plaABtiff  was  in  dafliger  of  losing  Ins  debt  On  the  return  V^^^^^^frX 
q£  tbe  warranty  the  defendant  moved  for  a  nonsuit,  *on  the  f  #  459  '^i 
i^«ad  ihati>e  wias  a/ree&olxbr.  and  that  he  had  been  sued  holder,  w  per- 
by  Hsajrrant,  witlvmt.any  o^A  having  been  taken  by  the  plain-  JJnv**!^  ola^ 
tiij^  and  ofTereil  to  proive  thi^t  he  was  a  freeholder.  This  the  '  requisitp 
proof  the  justice  refused  to  bear,,  because  the  defendant  had  tJJonTo  auai^ 
acknowledged  that  the  deed  for  his  land  was  not  on  record,  nze  the' issuing 
The  defendant  then  asked  for  an  adjournment,  to  procure  his  5,o*'d^n<fan^ 
testimony^  and  tendered  bail  to  appear  and  stand  trial.  The  prayed  for  an 
justice  refused  to  grant  an  adjournment,  unless  the  defendant  f^*^'^^°} 
would  make  oath  that  he  wanted  some  material  witness,  material  wu 
This 'the  defendant  refused  to  do,  and  the  justice  jwroceeded  ^*^^^it°^7o 
to  try  the  cause,  aj^id  gave  judgment  for  the  plaintiff,  for  appw""^ai.fl 
twenty-five  dollars.  fi»°4  ^'^^  >  ^^^ 

^  the   lusticc  re- 

fused to  grant 

Ter  Curiam.^  The  judgment  must  be  reversed.  There  is  ^^^  ^JX"s 
nothing  upon  the  return,  showing  that  the  defendant  was  the  'defendant 
proceeded  against  as  a  freeholder,  or  inhabitant  having  a  ^^^^  "^Iff 
iamily,  and  3ie  requisite  evidence  giveu  to  authorize  a  war-  Jdtness  *  was 
rant  against  a  person  of  that  description.  The  4th  section  of  ™jteriai,  whUji 
the  act  {sess.  3L  c.  204.  Vide  2  R.  S.  238.  sec.  67,  et  seq,)  theTostl^e"^©- 
declares,  that  in  all  other  cases,  on  the  return  of  a  warrant,  if  "^^^^^^  „fJJ^^ 
either  party  require  an  adjournment,  and  will  give  a  sufficient  ^Mhe  pifS^ff. 
security  to  appear  and  stand  trial,  the  justice  shall  adjourn  to  S^^j^f^'i*^^^ 
some  future  day^  not  less  than  three,  and  not  more  tban  wL  eniuied^t'o 
twelve  days.  T^e  present  case  falls  under  this  branch  of  the  ^  a^oura- 
act,  and  the  justice  was  bcmntl  to  a^ijoiirfi,  on  the  security  Strsec"  of  the 
being  tendered,  without  requiring  an  oath  of  the  want  of -a  ^^^iLlf^'j^J' 
material  witness.  •  hidmem    of 

Judcnnent  reversed.       ««  Justice  wa.i 

*="  reversed,  (a) 

(a)  Ace.  Cross  ▼.  MtmlUm,  15  Johu,  Rep,  469.    And  see  Pswsrs  v.  Loskwssd,  9  Jshta,  Hep, 
133     Hsmstraet  ▼.  To%ngs,  9  JWbu.  Rep.  364. 
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NEW-YORK. 

October,   1811, 


*SEBRrNG  og^ain^f  Wheedon. 

Ill  an  action  IN  crror,  OH  ccrtioraHy  from  a  jnstice^s  court. 
a^'.t'i^wasb'  Wheedon  brought  an  action  against  iSfe6ftn^/befoi«  tHe 
sued  to  sum-  justice,  for  neglecting'  to  serve  an  execution,  in  '  fhvOr  of 
which  was'de-  ff^edon  against  one  Martin  JfoodruffT.  On  the  return  d^y 
livered  to  the  of  the  Warrant,  the  parties  appeared,  and  issue  being  joined, 
defendant' \J^  the  defendant  requested  a  venire,  which  was* issued,  and  d^ 
peared  at  the  livercd  to  the  defendant.  The  cause  was  adjourned,  by 
v^re  wis  nol  conscut  of  the  parties,  to  the  second  of  July.  On  the  day  to 
returned,  nor  which  the  causc  was  adjoumed,  the  defendant  appeared,  and 
ilrtwili  ?Ce  waited  about  an  hour  after  the  time.  The  pfcdiltiff  did' not 
Justice,  aitho'  appear ;  the  venire  was  not  returned,  nor  did  the  jury  apjSear. 
objected^ "pJo-  The  defendant  went  away,  and  soon  after  the  plaintiff" came; 
reeded  'to  try  and  the  justicc  proceeded  to  try  the  cause,  without  the  jury. 
STve^jSdlmTnl  Before  the  trial  was  ended,  the  defendant  appeared,  and  pro- 
for  the  plaintiff,  tested  against  the  justice's  proceeding ;  but  the  justice  went 
ifter*'a''relriri  ^u  with  the  ckusc,  and  gave  judgment  for  the  plfeihtiflT,'  for 
had  been  issu-  twclve  dollars  and  fifty-eight  cents. 

ed,  the  justice 
had  no  authori- 

ty  to  try  the  Per  Curiam.  The  judgment  must  be  reversed.  There' is 
r^iTry,^!**!!"!  ^^  suggestion  that  the  venire  was  improperly  suppressed  by 
appearing  that  the  defendant.  After  the  jury  process  had  been  issued,  it  was 
impZpe^yZp^  ^^^  ^^g^^  ^^^  ^^^  justicc  to  procccd  to  try  the  cause,  without  a 
pressed  by  the  jury.  It  was  Competent  to  him  to  have  issued  a  new  vemre, 
tfiJ^'Se'justice  although  the  former  one  was  not  returned ;  and  this  was  the 
ought  to  have  course  which  he  ought  to  have  pursued,  according  to  thd  doc- 

«?ii«,^theT8l  ^""®  1^*^  ^^^^  ^y  *^*^  ^^^^^y  ^"  ^^^  c^®  ^f  ^^y  ^-  ^f^f^^ 

a«it  having  been  (2   Caines,  137.)      Nothing  was  done,  oh  the  part  of  the 
returned,  (a)      defendant,  that  could  be  construed  into  a  waiver  of  a  trial  by 
jury,  or  an  assent  to  a  trial  by  the  justice,  within  the 'case  of 
Blanchard  v.  Richly.     (7  Johns.  jRep.  199.) 
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NEW.YOBK 
October,  1811 

CttAsm     "' 

V. 

*Cha«e  ugaimt  Hals.  .  hale. 

IN  error,  on  certwrasri,  from  a  justice's- court.  A  justice  of 

Hole  brought  an  action  of  trespass  on   the  case  against  ^S^ce  ^ 
Chase,  for  enticing  away  the  wife  of  Hale.     The  defendant  an  action    of 
pleaded  the  general  issue.     It  was.  proved,  by  two  witnesses,  SwTTr^Sit^- 
that,  Cfta«6  said,  '^that  a^  people  talked  so  much  about  him  ing  awapr  the 
and  Hale'$  wife,  and  as  Hale  had  become  jealous  of  hiip,  he  ^afntim     ** 
intended  to  plague  and  torture  him  in  that  way,  as  much  as 
he  could."     It  was  also  proved  that  Chase  had  been  seen  a 
great  number  of  times  with  HaWs  wife,  at  different  places, 
from  her  house,  and  under  suspicious  circumstances ;    and 
also,  that  the  plaintiff  had  been  frequently  seen  at  the  defend- 
ant's house.    The  justice  gave  judgment  for  the  plaintiff,  for 
fifteen  dollars, and  eighty-four  cents  damages. 
On  the.  return  to  the  certiorariy  the  objections  were, 

1.  That  the  justice  had  no  jurisdiction. 

2.  That  the  testimony  did  not  support  thq  charge  alleged 
in  the  declaration. 

Per  Guriam,  Neither  of  the  objections  taken  to  the  return 
of  the.  justice,  are  tenable,  Thcf  action  is  trespass  on  the  case, 
jurisdiction  of  whiqh  action  is  ei^pressly  given  to  justices  of 
the  peace:  wad  the  proviso  in  the  statute^  taking  away  their 
jurisdiction  in  certain  actioBs,  does  not  extend  to  actions  like 
the  present. .  The  testimony  fully  supported  the  declaration, 
without  adopting  the  rigid  rule  of  the  old  law,  which  was  so 
strict  on  this  point,  that  if  one  man's  wife  missed  her  way  on 
the  road,  it  was  not  lawful  for  another  man  to  take  her  into 
his  house,  unless  she  was  benighted,  and  in  danger  of  being 
lost  or  drowned.  The  evidence  was  probably  sufficient  to 
support  an  action  of  another  description ;  but  the  plaintiff  was 
not  bound  to  pursue  it.  *The  plaintiff's  wife  was  proved  to  [•462] 
have  l>een  repeatedly  absent  from  his  house,  and  in  company 
with  the  defendant  at  his  house,  and  in  other  places,  under 
circumstances  that  could  leave  no  doubt  of  her  being  enticed 
or  persuaded  away  by  the  defendant. 

The  judgment  below  must  be  affirmed. 
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NEW-YOBK, 
Ocfhtt,  18U* 


Wklls  against  Lans. 

u  m  action  IN  error,  on  ^erUorari,  from  a  justice's  court. 
'(^.%u.m}i  i«««  sued  WeUSy  before  a  justice,  for  two  penaUie^j  of 
concerning  '  twelve  doUars  and  fifty  cents  each,  under  the  14th  section  of 
j!^^,  for  ha*  ^^  ^^*  concerning  slave*  and  servants,  (««««.  24-  c.  188. 
boring  the  slave  [2i2.&  158.  sec.  25])  for  harboring  his  slave  Betty ^  on  the 
brou^hulS^SS  ^o^^b  and  fifth  of  November,  1810.  The  defendant  pleaded, 
a  member  of  a  that  Betty,  the  daugl^ter  of  the  plaintiff,  was  a  member  of  the 
ty^'^ctf  cani  society  of  Shakers,  and  is  a  member  of  the  society  in  which 
ed  Shakert,  a  the  defendant  resides.  That  she  became  a  member  of  the 
wSSy'^**^!!  society,  by  the  c<msent  and  request  of  the  plaintiff,  and  by 
competent  wit-  agreement  between  the  plaintiff,  the  defendant,  and  Betty ; 
the*'  me^beN  ^"^  ^^^^  ^^  resided  among  the  people  called  Skaker^,  by  her 
hold  all  thiDgg  own  choice,  without  any  compulsion.  That  she  was  of  age 
hayoTJSJtalw^  and  free,  and  not  a  skive,  nor  was  the  plaintiff  her  master^ 
ship  interest  in  within  the  meaning  of  the  act^  nor  had  she  been  6old  by  fraud, 
cerns**M'a*ro^  ^^^  liable  to  maintenance,  as  a  pauper,  &c. 
tiffious  sect.  The  cause  was  tried  by  jury.     On  the  trial,  the  plaintiff 

proved  that  he  bought  Betty,  and  that  she  was  a  slave  as  the 
witness  bad  heard,  and  was  born  before  tfaq  plaintiff  hid  par- 
ried her  another.  That  the  plaintiff  bought  the  mothei-  and 
Betty  as  slaves.  That  Betty  was  at  the  house  of  the  defend- 
ant, and  the  plaintiff  had  forbidden  the  defendant  to  keep  her. 
I  *  463  ]  *The  defendant  proved  that  the  plaintiff  said,  he  had  bought 

Betty  and  her  niolher,  to  free  them  from  slavery.  The  plain- 
tiff proved  that  the  Shakers  were  all  in  partnership,  and  had  ^ 
one  common  interest,  as  brothers  and  sisters.  The  defendant 
offered  several  members  of  the  society,  as  witnesses,  to  prove 
the  alle^tions  contained  in  his  plea ;  but  the  justice  rejected 
the  evidence  of  the  Shakers^  who  were  in  full  communion  in 
their  church.  TJie  jury  found  a  verdict  for  the  plaintiff,  for 
twenty-five  dollars.  t 

Ftsm  FecAlefft,  for  the  plaintiff  in  error. 

Rodman,  contra. 

Fer  CuriMfi.  Th}&  rejection  of  the  witnesses  offered  b; 
the  defendant  below,  to  prove  the  truth  of  his  plea,  was  erro- 
neous. Though  the  members  of  the  society  of  Shakers  may 
be  partners  in  interest,  as  to  their  concerns,  as  a  religious  com^ 
munity,  that  copartnership  cannot  extend  to  the  case  of  a 
penalty  forfeited  by  either  of  the  members,  for  a  violation  of 
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a  penal  statute;  and  the  objection  could  only  go  to  the  credit,  not  NEW- YORK, 
to  the  competency  of  the  witnesses  offered.  On  this  ground,  October,  i8Ji. 
and  without  examining  further  into  the  merits  of  the  case,  the  ThT^P^^^^ 
judgment  is  erroneous,  and  must  6e  reversed.  v. 


RUNKLX. 


Judgment  reversed. 


[    *The  People  against  W.  Runkle,  [  *  464  J 

AN  indictment,  for  a  forcible  entry  and  detainer,  was  found  Onaainrtet- 
thq  19th  June,  1810,  against  the  defendant,  Bxid  John  Runkle  fojSbie  ^''ent^ 
and  John  Bicker ,  since  deceased,  undei*  the  third  section  of  and  detainer  of 
the  "act  to  prevent  forcible. entries  and  detainers/'     (Sea^.  ft %va^ i^i'd  Sit 

11.  C,  6.     [2  R  S.  507.  511.])  trustee*    of    b 

The  indictment  stated,  that  the  trustees  of  the  German  re-  caS'^ni^b^^'m 
formed  churah  in  the  city  of  New-  York,  were  seised  in  their  possession  con- 
demense,  as  fee  simple,  of  and  in  a  certain  church,  situate,  Ih^lhewlia^- 
&jc.>  aad  in  ^certain  scho<J-house,  situate,  &c.,  with  the  ap-  sionof  the  key 
purtenaaces,.aiid  so  continued,  until  Hl^Uiam  Runkle,  minis-  by^eofAem,' 
terof  the'  gospel,  John  Runkle^  minister  of  the  gospel^  and  is  prifna  fade 
John  Bicker y  on  the  13th  June,  1810,  with  a  strong  hand,  possess*ion  j  bJft 
(fc^M  entered  the  said  church  and  school-bouse,  and  disseised  udoes  notpro- 
and  i^xpelled  the  said  trustees,  therefrom,  (fee.  glSfy  as^to  the 

.  The  defendants  traversed  the  indictment,  and  the  same  was  ?act,  who  were 
removed,  by  certiorari,  to  this  court.  The  cause  was  tried  at  tees,^^^at  *The 
the  JV«tt?»- ForA  sittings,  before  Mr.  Justice  Tho'/ripson,  the  6th  time  of  the  en- 

June,  1811.  trustees  of  a 

The  pix)oeedmgs  were  commenced  arid  prosecuted,  at  the  church,  ^a 
instance,  and  under  the  direction  of  Matthias  Luff,  George  hTve^nfyaco^ 
GUforty  Ludowick  Sherman,  and  Engle  Frennd,  stmctive    p«s- 

La  Forest,  a  witness,  testified,  that  on  the  13th  June,  1810,  Hf""^^  %;;^^^ 
in  the  afternoon,  the  church  was  opened,  but  by  whom  he  did  the  ngit 

not  know,  and  soon  after,  he  saw  fVUliamJlunkle  preaching  ?][j  possession. 
in  the  pulpit.  Besides  the  front  door,  there  was  a  door  lead- 
ing to  the  house ^f  the  witness,  which  was  nailed  up,  on  the 
inside^  the  same  afternoon.  John  Gilfort  kept  the  key  of  the 
church,  some  months  before.  A  number  of  people,*  on  the 
13th  June,  1810,  were  seen  at  the  side  door  of  the  church,  and  a 
blacksmith  attempting  to  open  the  door,  but  by  whom  the 
^door  was  opened,  or  whether  from  the  inside  or  outeid6,ethe  [''''465  ] 
witness  did  not  know.  William  Runkle  was  seen  going  into 
the  church,  in  the  same  afternoon,  and  a  man  was  seen  taking 
the  lock  from  the  front  door,  who  soon  afterwards  returned 

(a)  Vide  J,  C.  9  Joknt,  Rm.  147. 
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N£\v-YORK,  and  put  the  lock  on  again.     WiUiam  Runkle  gave  directions 
^^I^^^^^^^^J^^  to  the  blacksmith  as  to  the  lock,  and  said,  from  the  pulpit,  that 
The  People  the  congregation  had  suffered  nearly  six  months,  for  not  hav- 
V-  ing  the  church  opened.     The  sexton  locked  the  church,  and 

^^^^*'  took  away  the  key.  It  appeared  that  the  blacksmith  was  em- 
ployed by  the  trustees,  in  the  presence  of  WtUiam  Rnnkh,  to 
open  the  door,  but  not  to  use  violence,  and  no  force  was  used, 
nor  any  thing  broken.  It  was  also  testified,  that  the  front 
door  was  open  when  WUliam  Rtmkle  entered  the  church.  A  . 
witness  testified,  that,  about  five  years  before,  William  Runkk 
was  called  as  a  minister;  and  that  the  trustees  had  possession 
of  the  church  for  the  congregation. 

The  counsel  for  the  prosecution  offered  to  prove,  by  parol 
evidence,  that  George  Gilfort,  Lodotcick  Sherman,  Matthias 
Luff  and  Engle  Frennd,  were  the  trustees  of  the  churcih.  It 
was  objected,  that  they  ought  first  to  prove  the  existence  of  a 
corporation,  and  that  the  persons  mentioned  were  duly  elected 
trustees  according  to  tha  charter ;  but  the  objection  was  over- 
ruled by  the  judge,  who  ruled  that  it  was  sufficient,  for  the 
prosecutors  that  they  were  trustees  de  facto,  and  in  possession 
of  the  church.  That  in  a  case  of  forcible  entry  and  detainer, 
the  only  inquiry  was,  whether  the  party  complaSning  was  in 
possession  of  the  property. 

A  witness  was  then  called,  who  testified,  that  Gilfort,  Iaj^^ 
Sherman,  and  Frennd  had  been  elected  truistees  in  J«nc,  ISCfe, 
but  he  did  not  know  who  kept  the  key:  it  was  sometimes 
kept  by  the  trustees,  and  sometimes  by  the  sexton. 

The  defendant  then  offered  to  prove,  that  there  was  no  force 
used ;  that  the  defendant  was  pastor  of  the  church  in  ques- 
f  *  466  ]  tion,  having  been  called  by  the  congregation,  and  ^continued 
their  pastor,  for  some  time,  without  opposition ;  that  a  major- 
ity of  the  congregation  were  desirous  of  his  continuing  their 
pastor,  but  were  opposed  by  the  trustees,  who,  finding  that 
they  could  not  discharge  Mr.  Runkle,  by  a  majority  of  the 
congregation,- had  locked  up  the  church ;  that  by  these  irreg- 
ular proceedings,  the  corporation  was  dissolved,  and  that,  after 
its  dissolution,  the  congregation  incorporated  themselves  anew, 
and  became  entitled  to  all  the  property  of  the  former  corpora- 
tion ;  that  they  ordered  the  church  to  be  opened,  and  Mr. 
Runkle  to  renew  his  fimctions,  but  directed  the  man  employed 
to  open  the  church,  not  to  use  force.  The  evidence  thus  of- 
fered was  rejected  by  the  judge,  and  the  jury  found  the  de- 
fendant guilty. 

A  motion  was  made  to  set  aside  the  verdict. 

Jf.  Bleecker,  for  the  defendant.     This  is  a  prosecution  by 
persons  calling  themselves  trustees  of  a  church,  against  their 
own  minister^  for  a  forcible  entry  into  the  church. 
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This  case  dotes  not  come  within  the  purview  of  the  statute,  new  itork, 
for  the  prevention  of  forcible  entries  and  detainers.  The  stat-  Ociober,^8ii. 
ute  has  reference  only  to  entries,  into  private  houses  and  tene-  ' 
ments,  in  the  actual  possession  of  some  persons,  a^inst  whom 
fqrjc^  ms^y  be  used,  .  To  constitute  an  offecype  within  thp  stat- 
ute, Ihe  ,entry,niu8t  be  with  forcp  and  violence.;  there  miji^t  be 
ajQ  ?ict  of,  outrage,  and  a  putting,  of  some  person  in  feai:  of 
bodily  harm.  {HajivK  P-  C,  c.  64.  9.  1.  25.  27.  Lambard, 
140,  141,  142.)  There  was  no  persoQ.in  possession  of  this 
churqh,  who  could  be  put  in  fear.  The  possession  of  a  church 
is  only  co»trucjtive?Lnd  technical.  It  is  true,  the|-eis  a  casein  1 
Lev,  90,  of  an  indictment  fpr  a,  fprcihle  entry  into  apcgrish 
church  aQd  parsonage,  bouse,  but  the.fects  and  circumstances 
are  not  stated.  .  There  was  no  evidence  that  force  ^as  used  in 
entering  the  church,  nor  any  evidence  of  ^.forcible  detainer; 
yet  the  verdict  has  .found  the  defendant  guilty  of  both.  (4 
Johns.  Bep.  198.) 

*2.  It  is  not  shown  that  the  defendajit  wa?  present  Avhen^  the    '  [  *  467  1 
force,  if  any,  was  used,     If  he  had  agreed  that  force  might  be 
used,  yet  if  he  wa?  not  present,  but  came  afterwards,  he,  can- 
not be  charged  under  the  statute.     {Hav)k.  c.  64.  s.  24.  Bac, 
Ah,  Forcible  Entry,  fc.   B.) 

3.  There  was  no  evidence  of  possession  in  the  ex  trustees : 
tliey  held  by  virtue  of  their  office  ;  and  if  permitted,  we  might 
have  shown  them  to  be  out  of  office.  Their  office  was  gone. 
Thi^  is  not  a  cas^  in  which  there  can  be  a  trustee  de  jure,  and 
a  trustee  d^  facto.  .        . 

4.  If  the  defendant  bad  beei^  permitted  to  show,  that  the 
prq$ecutor^  were  not  the  trustees,  he. must  have  been  acquit- 
ted* There  can  be  no  pedis  po^essio  of  the  church ;  it  de- 
pends upon  the  right.  Admitting  that  the  old  trustees,  after 
the  dissolution  of  the  corporation,  held  possession,  yet  it  was  a 
possession  for  the  ^benefit  of  the  new  trustees. . 

5.  The  old  trustees  hpld  in  trust  for  the  nevy  corporation  and 
the  congregation.  They  had  no  right  to. shut  the  door  of  the 
church  against  the  minister  and  congregation.  The  trustees 
have  only  the  custody  of  the  temporalities,  for^  the  use  and 
tfenefit  of  the  congregation.  They  have  no  right  to  judge  of 
the  fitness  of  the  minister,  and  to  exclude  him  and  the  congre- 
gation from  the  church.  The  trustees  are  not  injured ;  there 
was  no  force  or  violence  against  them ;  {Cro.  Jac,  18.  Hawk, 
C..64.  s.  32$)  they  have  the  same  custody  and  possession  they 
had  before ;  their  right  is  not  altered.  The  offence,  therefore, 
contemplate^  by  the  statute,  does  not  exist. 

6.  There  was  no  proper  evidence  that  the  persons  prosecut- 
ing were  the  trustees. 

7.  There  was  no  evidence  whatever  of  any  entry  into  the 
school-house,  yet.  the  verdict  was  general,  and  restitution  must 
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O^tobei,  Wit.   ^^,   Q^y 


Hmri$  and  -SEmrgf ,  eantra.  There  must  kave  be^  fere^ 
n^ed  in  eatering  the  ehurdb>  a9  H  was  locked  end  fiistened,  ex 
f  *  468  ]  ptessfy  fop  the  purpoae  of  exeluding'  the  defendant.  *The 
doow  wei^  locked  and  bolted,  and  the  side  door  was  forced 
open.  <a  RoU.  M,  H.  S  Imt  1135, 236.)  But  the  j«ry  have 
passed  on  the  fact,  and  ha?e  found  that  there  was  a  forcible 
entry.  Churches  and  ecclesiastical  possessions  are  aaninoh 
the  objects  of  that  fefee  which  the  statute  has  in  Yiew,  aff  tem^ 
perajb  property.  (1  Sid.  lOl.  1  Lev.  90.  Hawk.  c.  M.  s-. 
81.}  There  may  be  wat  indictment  for  a  forcible  entry  into  an 
inoorporeft!  hereditament.  (Cre.  Car.  dOl.  486.  IhUton. 
315.)  The  possession  of  the  trustees,  who  have  beendenioi»»- 
inated  ex  trueieee,  was  felly  shown.  "JThey  had  all  the  pOssesh- 
sion  of  which  the  subject  was  susceptible.  The  key  was  in 
the  possession  of  Giljwt,  one  of  the  trustees.  We  deity  tha^ 
the  corporation  was  dissolved :  but  that  is  h  p<Mnt  whieh  can 
not  be  inquired  into  in  this  case.  The  new  trustees,  in  fitct, 
have  been  incorporated  under  a  d^erent  name. 

[Sfbhcer,  J.  The  only  question  is,  who  were  the  legal 
trustees.} 

To  say  that  the  possession  of  the  old  trustees  is  the  posses- 
sion of  the  new,  is  begging  the  question  as  to  the  right  of  the 
new  trustees.     But  the  court  cannot,  on  this  indictment,  in 
quire  into  title.     Right  or  title  to  the  property  is  no  excuse 
'riie  statute  was  made  to  pievent  persons  from  doing  them 
selves  right  by  force. 

In  Jaekewfi  v.  Nestles,  (Johns.  Rep.)  it  was  admitted,  that 
there  might  be  trustees  de  Jure,  and  trustees  de  facto.  This 
is  not  a  ease  of  a  dissolution  of  a  corporation,  by  fiulure  of 
trustees;  it  is  a  eontentioii  between  two  sets  of  trustees. 

A  cestui  que  trust  oanfiot  bring  an  action  of  cjeetment 
against  his  trustee,  who^  has  the  legal  possession.  Supposing, 
then,  that  the  ohl  trustees  held  in  trust  for  the  minister  and 
congregation,  yet  the  latter  cannot  enter,  by  force,  on  the  trus- 
tees. The  old  trustees  have  the  legal  estete,  and  are  clothed 
with  the  possession  by  law. 

Per  Curiam.  The  indictment  states,  that  The  Trustees  tff 
[*469]  the  German  Reformed  Church,  were  seised  of  the  *church, 
until  the  forcible  «!itry  charged,  and  by  which  they  were  dis- 
seised. It  was,  then,  a  material  question,  upon  the  triaf,  ^Bb 
were  those  trustees.  If  the  persoBfs  who  directed  the  church 
to  be  opened,  and  by  whose  permission  the  defendant  ertered. 
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virt&re  the  legal  tiHist^es,  tfierfe  was  no  force.  This  fact  the  d€-  new-VORK, 
fcndant  offered  to  show,  and  it  was  overruled.  There  was  no  October,  jsii 
evidence  that  the  prosecutors  were  such  trustees;  or  had  actual 
possesion  of  the  church,  at  the  time,  except  what  might  be 
inferred  from  the  fact,  that  they  had  been  elected  trustees  in 
June,  1808,whfch  was  two  years  before  the  time  in  question, 
mi  that  oiie  of  them  kept  the  key  for  some  months  before. 
This  wa^  sufficient  evidence,  in  the  first  instance,  of  possession, 
but  it  fe  not  so  conclusive  as  to  preclude  all  inquiry  into  the 
fact  who  were  the  legal  trustees  in  1810.  If  those  persons, 
by  whose  direction  the  defendant  entered,  were  the  trustees, 
the  few  would  cast  the  possession  of  the  church  upon  them. 
Trustees  6f  a  church,  qua  trustees,  cannot  be  in  possession, 
but'cdiistructively,  by  reason  of  having  the  right  of  possession, 
Oilfort  miffht,  as  an  individual,  have  had  possession  in  feet, 
but  the  iiidictment  does  not  charge  the  entry  as  upon  him,  but 
upon  the  trustees  of  the  church ;  and  the  defendant  ought, 
therefore,  to  have  been  permitted  to  have  shown  that  the  pros- 
ecutors were  not  the  trustees. 

Upon  this  ground,  and  without  examining  the  other  points 
that  were  raised,  the  verdict  ought  to  be  set  aside. 

New  t^^ial  granted. 


•Cobb  against  Curtiss. 


[*470] 


lli  error,  on  certiorari,  from  a  justice*s  court.  fore'sTjMticr 

VuHiss  sued  Cohb,  before  the  justice,  in  assumpsit,  for  a  and  before  the 
breach  of  promise ;  and  set  out,  in  his  declaration,  that  the  JJJ^™^^^  ^ 
defendant  had;  some  time  before,  sued  him  before  another  settled  With  a\ 
magistrate,  and  that,  before  the  return  day  of  the  summons  SreecSifari^'S 
he  settled  with  him  and  paid  him  three  dollars,  in  fbll,  and  full,  and ^.pVo- 
the  defendant  promised  to  go  to  the  magistrate,  and  pay  the  ^^f't^^^ 
costs,  but  that  instead'  of  doing  so,  he  appeared  at  the  return  and  pay  the 
of  the  summons,  and  obtained  a  judgment,  for  twenty-five  J^'^'^f'dobg 

dondtrs;  AgSitiBtCuttisS,  so,  he  appeared 

The  testimony  introduced  at  the  trial  fully  supported  the  JjJJ*»«  It^^ona 

and  obtained  a  judgment  by  default,  against  B,  for  twenty-fivs  dollars.    B,  then  brought  an  action  of 
ofsumpHt  Bgiinsi  A.  before  another  justice,  for  a  breach  of  the  promise  made  by  him,  as  to  the  former 
'     '  ........  .     .^1  ...    r  for  the  purpose  of  over* 

ntiously  re* 

B,  was  not 

I  on  against 

no  objection 

the  time,  it  wili  be  doomed,  on  the  retuiii  of  the  certiorari,  to  hare  been  admitted  by  consent. 


suit,  and  recovered.    It  was  held,  that  the  action  was  sustainable  \  it  not  beinff  for  the  purpose  of  o^ 
'to  recover  back  money  which  the  defendant  nad  unconscientiously 


haling  the  prior  Judgment,  nor 


^yy  A.  ( 
ade,  at 


Vol.  VIII. 


I  pi 
ufi 

(«)  Vid«  IFWte  ▼.  Wari,  9  Mat.  Ktp,  933: 
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NEW-YOKK,  declaration.     The  justice  himself  was   sworn,  as  a  witness, 
Dctober,  »8ii.  jjy^  ^q  objection  was  made,  nor  was  any  objection  made  to 
^'^Cm^^  any  part  of  the  testimony.     There  was  a  judgment  in  favor  of 
V-  the  plaintiff  for  twenty-five  dollars,  with  costs. 

Per  Curiam.  The  suit  Iiere  was  not  to  overhale  the  first 
judgment,  or  to  recover  back  the  amount  of  it,  on  the  ground 
that  the  money  was  not  due,  and  had  been  unconscientiously 
recovered.  That  was  not  the  gist  of  this  action.  The  c^ase 
of  Marrict  v.  Hampton  (7  Term  Rep.  260)  has  no  appli- 
cation. This  suit  was  brought  for  breach  of  an  agreement  to 
discontinue  the  former  suit,  and  this  breach  would  be  the  same, 
even  if  the  former  recovery  had  been  for  a  just  debt. 

Lord  Chief  Justice  Eyre,  in  Philips  v.  Hunter,  (^  H.  BL 
416,)  though  he  denies  the  authority  of  Moseav.  MFarlany 
yet  he  expressly  admits  that  the  recovery  in  the  court  of  con 
science,  referred  to  in  that  case,  was  the  breach  of  an  agree- 
[*  471  ]  ment.  and  upon  that  breach  an  action  *would  have  lain ;  ^d 
this,  he  said,  was  the  party's  proper  remedy,  and  not  an  action 
for  money  had  and  received,  to  recover  back  the  money  which 
had  been  unconscientiously  recovered,  in  the  court  of  con- 
science. This  case  comes  exactly  within  that  rule.  It  ^vas 
for  a  breach  of  a  promise,  that  in  consideration  of  paying 
three  dollars,  the  defendant  would  go  and  discontinue  a  suit, 
pending  before  a  justice..     To  deny«an  action  for  the  breach  i 

of  such  an  agreement,  would  be  unjust.  Nor  was  the  plain- 
tiff below  barred  of  his  action,  for  not  having  set  off  this 
demand  in  the  suit  so  carried  on  againat  him,  in  defiance  of 
the  agreement.  The  set«off,  in  a  suit  before  a  justice,  of  any 
counter  demand  or  account,  must  mean,  as  in  cases  of  set* 
off  in  other  courts,  accounts  or  demands  e;tisting  at  the  Com- 
mencement of  the  suit,  and  the  agreement  here  was  subse- 
quent, and  so  could  not  have  been  a  legal  3et-off.  It  is  a 
settled  rule  that  no  matter  of  defence,  arising  after  action 
brought,  can  be  pleaded  in  bar,  or  as  a  set-qff^.  (3  Term  Rep. 
186.    4  East,  507.     1  Caines,  71,  72.) 

The  merits  of  this  case  are,  therefore,  strongly  with  the 
plaintiff  below,  and  as  the  admission  of  the  magistrate,  as  a 
witness,  must  be  taken  to  have  been,  by  consent,  as  no  <i>jec- 
tion  was  made,  there  was  no  technical  rule  violated,  and  the 
judgment  must  be  affirmed. 

Judgment  afiirm^ 
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*Cantillon,  Admini*trator,  &lc.  against  GRAy£S, 
Sheriff,  &c. 

THIS  was  an  action  of  debt,  for  the  escape  of  one  GteeUy  in  an  action 
in  the  custody  of  the  defendant,  as  sheriff  of  the  county  of  a^8heriff,**S\te 
CUiUon,  on  a  ca,  sa*  issued  against  Green,  at  the  suit  of  the  escape  of  g,  a 
plaintiff.  The  defendant  pleaded  that  Green^  on  the  first  of  ^^^^  '^  ^^ 
October,  1810,  broke  the  gaol,  and  escaped,  against  the  will  ecution,  at  the 
of  the  defendant ;  and  afterwards,  on  the  same  day,  and  before  JJ^ntiff ^Q,e  dkT 
the  exhibiting  the  bill  of  the  plaintiff,  voluntarily  returned  into  fendant'  plead- 
the  gaol,  and  into  the  custody  of  the  defendant,  and  continued  J^/  ^^chtober 
in  prison,  in  his  custody,  until  the  sixth  day  of  October,  1810,  isio,  g.  esca- 
wben  Green  presented  his  petition  to  the  Court  of  Common  ^Vm^ff'the 
Pleas  of  the  county  of  ClirUon,  with  an  inventory,  &c.  pray-  defendant,  and 
ing  that  an  assignment  of  his  estate  might  be  made,  that  he  ed**iJfo'®^™L 
be  discharged  from  his  imprisonment  on  the  said  execution,  before  the  com- 
and  that  the  said  Court  of  Common  Pleas,  then  and  there,  JJ^^^^'J^j^'^.^,^ 
having  full  power  and  authority  for  the  purpose,  did  order  suit,  and  con- 
and  assign  a  time  for  the  said  Green  to  be  heard  on  his  peti-  Jjj^f^  the  ^6t°h 
tion,  according  to  the  direction  of  the  act  (2  iJ.  S.  28)  for  October,  isio, 
the  relief  of  debtors,  with  respect  to  the  imprisonment  of  their  JJ^^*^"^  ^j®.^  P'®; 
p^sons,  to  wit,  the  sixth  October,  1810;  and  the  said  Green  titfon  to'  Sw 
being  brought  into  court,  and  having  taken  .the  oath  pre-  ^onTpieas^&J 
scribed  in  the  said  act,  and  the  said  eourt  being  satisfied  that  and  was '  di?- 
the  proceedings,  on  the  part  of  the  said  Green,  were  just  jJ[*J^^  °JJ\J^ 
and  fair,  did  order  his  estate,  (&c.  to  be  assigned,  (&c.  ;and  said  execution, 
the  said  assignment  being  then  and  there  made  by  the  said  ^Q^^^^f  ^om- 
Green^  &c.  the  said  court  having  full  power  and  authority  mon  pieas,hav- 
for  that  purpose,  did  order  the  said  Green  to  be  discharged  ^^s^  ^""utKT' 
fix>m  his  imprisonment  on  the  said  execution,  &c. ;  and  that  for  that  pur^ 
*the  defendant  being  served  with  a  copy  of  the  order,  dis-  [  *  473  ] 
charged  the  said  Green,  &c.  and  that  this  is  the  same  escape  pose,  pursuant 
whereof  the  plaintiff  complains,  &c.  wherefore,  &c.  the^Kffier  '^of 

To  this  plea  there  was  a  general  demurrer,  which  was  sub-  debforA^wUhre' 
mitted  to  the  court  without  argument.  ^K''^  ''^  'i*  **'*; 

o  pt  moitment    of 

tfu-ir     persons. 

Per  Curiam.  The  plea,  even  if  it  be  defective  in  matter  jf^^J^^Jj^^'] 
of  form,  (and  in  that  view  we  have  not  examined  it,)  is  good  general  deniilr" 
in  substance,  upon  general  demurrer.     It  is  the  same  as  the  ^y*  ^^^    ^^ 

eient  to  show  that  the  Court  of  Common  Pleas  had  jurisdiction  in  the  case,  and  tbat  the  discharge  was  a 
sufficient  justification  to  the  sheriff,  who  has  no  concern  with  the  regularity  of  ihe  proceedings  before 
the  court,  (a) 

(a)  If  a  |rfea  of  a  disehnrpe  under  an  inrolvent  act  state  enough  to  give  the  magistrate  who 
granted  it  jurisdiction,  and  set  forth  the  diaebarge  itself,  it  will  be  sufficient  without  stating 
all  the  proceedines-  Ifinfs  v.  Ballard^  11  Johns,  Rtip.  401.  RoastveU  V.  Kellogf^SO  Joluu,  Sep. 
S)08.    See  Frary  v.  Dekin,  7  Johns.  Rep.  75,  note  (a). 
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second  plea  in  the  case  of  Currie  Sf  WHiney  v.  Henry,  (fi 
Johns,  Rep.  433.)  It  states  enough  to  show  that  the  Court 
of  Common  Pleas  bad  jurisdiction  in  the  case  of  the  prisoner,  * 
and  their  discharge  was  n,  justification  4o  the  defendant^  as 
sheriff.  He  had  no  concern  with  the  regularity  of  the  prtH 
ceedings  before  the  court.  It  was  enough  that  the  prisoner 
charged  in  execution  for  the  sum  mentioned,  presented  a  pe* 
tition  and  inventory  to  the  court,  and  prayed  that  he  might 
be  discharged  from  imprisonment  in  that  caJse^and  that  the 
court  did  take  cognfeance  of  the  petition,  according'  to  the  di^ 
rections  of  the  statate  naiAed,  and  that  they  had  authority  fojf 
that  purpose,  and  that  the  prisoner  was  discharged,  &c. 

Judgment  for  defendant. 
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'^Sjlinoerland  against  Morse  and  others* 


A.  having  dis-  THIS  was  an  action  of  assumpsii.  The  declaration  stated,  • 
^'oodtlf  B^'io  ^^^^  '"  consideration  that  the  plaintiff  had  delivered  to  the 
wu^  horses  Lkd  defendants  certain  articles,  viz.  two  horses,  and  several  afti* 
household  fur-  ^f^  ^f  houschold  fumiturc,  which  were  specified,  the  defettd^. 

niiure,  for  rent,  •       t     •  •^-  x       j    v  ^i  •         •       j 

c.  promUed  to  ants  promised,  m  wntmg,  to  deliver  the  same  m  six  days, 
'^oodrto'lJ  ia  ^^^^  demand,  or  pay  four  hundred  and  fifty  dollars.  The^ 
irday8%rpay  plaintiff  averred  that  he  did,  on  the  first  of  August^  1809, 
^^^d'd'^*"**  demand  the  same,  and  has  been,  and  still  was,  ready  to  re* 
left  uTtiMi  post  eeive  the  samB ;  yet  the  defendant  did  not  deliver  or  pay,.&c« 
T^Tema  idS  '^®  defendants  pleaded  non  assumpaU,  with  notice  that  they 
the  <roqIu  Willi,  would  give  in  evidence,  that  the  articles  were  the  property  of 
blit^dld^no^^ie-  ^'^^'"'^  Fitzgerald,  wad  in  his  possession,  and  distrained '4)y 
sigiiaie  "**  ally  the  plaintiff  for  rent ;  and  that  the  goods  continued  in  (he 
p^^^e  ai  ^'Wich  possession  of  Fitzgerald;  and  that  after  the  promise  and 
deifv^wd,  and  demand,  to  wit,  on  the  fifteenth  of  June,  1809,  at  the  dwelt* 
*»«»n»^»teiy^-  iftg-house  of  FitzgeToM,  they  ofibred,  within  the  six  days,  to 


the  six  days,  went  with  C.  to  the  house  of  B.,  where  (he  gfood^  were  \  and  C  diefe  tendered  the  eoodfi 
to  A.  who  said  that  he  was  not  ready  to  receive  them,  but  that  if  C  would  carry  the  goods  to  A,  A. 
would  receive  them,  but  C  refused  to  do  so. 


;t4on  of  assumpsit,  by  A,  against  C,  it  was  held,  (hat  the  repfy  ef  j4.  t»  the  efier  of  C.  to 
D  goods  (o  A'  9it  B.'s  house,  dispensed  wHh  any  further  ienaeror  delivery  oi»  the  pan  of 


In  an  action 
deliver  the 
C.  especially  as  the  articles  were  bulky  and  numerous. 

There  is  a  difference,  in  regard  to  tender,  between  things  portable  and  things  ponderous.    If  no  place 
bo  appointed  for  performance  or  payment,  wt  tender  to  the  persoa  who  i»  to  receive  is  su6kient. 

Such  a  tender  and  refttsal  are  a  complete  bar  to  the  suit  on  the  contract;  and  the  plaintiff  must  resort 
lo  the  person  in  whose  possession  the  goods  are,  and  who  holds  them  as  his  bailee,  and  at  his  risk,  (a) 

(a)  The  ijrineiples  adopted  in  this  case  and  in  Cait  v.  Stmston.  3  J»hm.  Cos.  943,  have  since 
lieen  fally  recognised  in  numerous  instances ;  more  especially  in  Bams  v.  Gruhmm.  4  Caide*. 
453.  Leh4Ua  V.  Hapkims,  5  C&wen,  516.  ShMims  V.  Skinner,  4  fTendeU,  5^.  Lush  v.  I>rus^ 
Id.  313.     Goodwin  v.  Holbrooke  Id,  377.    Xc  Fmge  v.  lUekers,  5  IPeniMI,  187. 
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^*Per  Curiam,    The  f^ts  offered  to  be  proved  by  tlbe  de- 
fendants would  have  made  out  a  complete  defence.    It  U 
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deliver  the  articles^  according  to  their  pnmiis^,  and  did  tendet  NEW-york. 
the  same,  and.  that  the  plaintiff  refused  to  jacoept  them ;  and  ^^^'^i^- 
that,  the  plaintiff,  after  the  expiration  of  the  six  days  from  ihe  ^"*^""*^  ^ 
time  of  the  demand,  seized  and  took  the  articles  iptq  his  own 
c^tody,  for  rent. 

•  The  cause  was  tried  at  the  Saratoga  circuit,  in  May  last» 
b^ore  Mr.  Justice  Spencer^ 

At  the  trial,  the  plaintiff  gave  in  evidence  the  promise, 
dsited  the  seventh  of  June^  1809,  signed  by  the  defendants,  on 
the  back  oJf  the  notice  to  Fitzgerald  of  *the  distress,  by 
which  the  defendants  promised  to  deliver  to  the  plaintiff  the 
goods,  in  the  notice  specified,  in  six  days  after  demand,  or 
pay  four  hundred  and  fifty  dollars.  The  plaintiff  further 
proved,  that  the  property  was  distrained,  but  not  removed,  or 
delivered  to  the  defendants  ;  and  that  on  an  adjourned  day 
for  the  sale  of  the  goods,  the  defendant,  at  the  solicitation  of 
Fit:^gerald,  signed  the  a^jreament,  and  the  plaintiff  left  the 
property  at  the  house  of  Fitzgerald.  That  on  the  eighth  or 
ninth  day,  after  the  date  of  the  promise,  the  plaintiff  went  to 
each  defendant,  and  demanded  the  goods,,  whereupon  the  de- 
fendants went  to  the  house  of  Fitzgerald,  where  they  met 
the  plaintiff,  and  the  defendants  said  they  were  willing  to  de- 
liver the  goods  which  were  then  there,  and  the  plain  tiff  replied 
he  was  not  prepared  to  receive  tliem,  but  came  to  give  notice  ; 
but  if  the  defendants  would  carry  them  to  Major  Canute'&,  he 
would  receive  them.  Five  or  six  days  after,  the  plaintiff  went 
to  the  house  of  each  defendant,  for  the  goods,  and  all  of  them 
were  absent  from  home^  except  Morse,  who  declared  that  he 
w^ould  do  no  more.  Two  or  three  days  afler,  the  plaintiff 
went  to  Fitzgerald,  and  demanded  the  goods,  and  he  refused 
to  deliver  them. 

The  defendants  offered  to  prove,  that  at  ihe  time  of  the 
demand,  the  plaintiff  and  the  defendants  went  to  the  house 
of  Fitzgerald,  (where  the  goods  were,  and  had  remained 
since  they  were  distrained,)  and  offered  and  tendered  the 
goods  to  the  plaintiff,  who  refused  to  receive  them ;  and  that 
flie plaintiff  declared  to  Fitzgerald,  that  he  did. not  mean  to 
take  the  property  from  him;  that  all  he  intended  was  to  fix 
the  defendants,  and  make  them  liable.  This  evidence  was 
overruled  by  the  judge,  and  a  6iM  of  exceptions  tendero^. 
The  jury,  under  the  direction  of  the  judge,  found  ja.  verdict  for 
the  pl;untiff  for  five  hundred  and  mleea  doUa^s  and  fifteen 
cents* 

The  case  on  the  bill  of  exce^tionef,  w^  submitted  to  the 
court  without  arguiiient. 
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very  questionable,  whether  the  plaintiff's  own  proof  was  ttot 
fatal  to  him;  but  the  evidence  offered  by  the  defendants 
would  have  been  more  full,  and  have  shown  the  acts  of  the 
parties  with  greater  precision  and  certainty. 

Two  questions  arise  upon  this  case;  1.  Whether  the  testi- 
mony given  and  offered  did  not  make  out  a  vaKd  tender  of 
the  goods ;  2.  If  it  did,  then  what  was  the  effect  of  such 
tender  and  refusal  upon  the  plaintiff's  right  of  action  ? 

I.  Here  was  to  be  a  delivery  of  cnmbersome  specific  arti- 
cles, and,  by  the  contract,  no  place  was  appointed  for  the 
delivery.  They  were  to  be  delivered  within  six  days  after  the 
demand,  and  the  plaintiff  makes  the  demand,  and  does  not 
designate  the 'place.  The  parties  immediately  after  this  de- 
mand, and  within  the  six  days,  meet  at  the  house  of  Fitzgerald, 
where  the  goods  were,  and  the  defendants  there  offered  the 
goods,  and  the  plaintiff  refused  to  accept  of  them,  or,  accord- 
ing to  the  plaintiff's  own  proof,  the  defendants  then  declared 
they  were  willing  to  deliver  the  goods,  and  the  plaintiff  replied 
that  he  was  not  prepared  to  receive  them,  and  appointed  a 
different  place,  where  he  would  receive  them.  This  answer 
of  the  plaintiff  was  a  dispensation  from  any  further  effort  to 
make  a  tender.  Any  other  offer  was  not  requisite,  especially 
considering  the  nature  of  the  articles.  The  articles  were 
numerous  and  bulky,  and  there  was  an  offer  to  deliver,  and 
that  was  enough.  In  Stone  v.  Gilliany  (1  Show.  144,)  it  was 
admitted,  that  there  was  a  difference  in  the  act  of  tender,  be- 
tween cumbersome  and  portable  articles.  A  waiver  of  any 
further  tender  by  the  declaration,  or  equivalent  act  of  the 
creditor,  will  excuse  an  actual  offer,  even  in  the  case  of  money. 
(3  Term  Rep.  683.  10  East,  101.  5  Tyng,  67.)  But  what- 
ever difficulty  there  might  be,  as  to  the  fact  of  a  tender,  if  it 
depended  solely  upon  the  plaintiff's  evidence,  the  defendants 
offered  to  prove  *an  absolute  tender,  and  that  proof  ought  to 
have  been  received.  Upon  this  case,  then,  and  for  the  pur- 
pose of  testing  the  materiality  of  the  testimony,  we  are  to 
consider  the  tender  as  duly  proved,  and  then  the  question  is, 
whether  the  defendants  were  entitled  to  make  the  tender. 
And  upon  this  point,  we  do  not  perceive  any  ground,  either 
in  reason  or  authoritjr,  upon  which  to  question  the  right  The 
general  rule  is,  that  if  no  place  be  appointed  for  payment  or 
performance,  a  tender  to  the  person  is  good,  and  this,  too, 
in  cases  in  which  a  personal  tender  was  not  required,  as  of 
rent  issuing  out  of  land.  (17  Ass.  pi.  2.  Bro.  tit.  Condu 
turn,  pi.  103.  Cro.  Eliz.  48.)  Lord  Chke  says,  {Co,  Litt. 
210.  b,)  that  '^if  the  condition  of  a  bond  or  feoffinent  be  to 
deliver  twenty  quarters  of  wheat,  or  twenty  loads  of  tinctber, 
or  such  like,  the  obligor  or  feoffor  is  not  bound  to  carry  the 
same  about  and  seek  the  feofee,  but  the  obligor  or  feoffor,  be- 
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fore  the  day,  must  go  to  the  feoffee,  and  know  where  he  wii.  NEW.  York 
appoint  to  receire  h,  and  there  it  must  be  delivered.  And  so  v^l^p^l^I-*^ 
note  a  diver^y  between  money  and  things  ponderous."  This  sliio^ger 
provision  is  evidently  made  for  the  ease  and  favor  of  the 
f>bIigor,  and  to  save  him  firoin  the  harden  of ,  seekii^  the 
obligee  with  the  ponderous  article?.  If,  then,  he  and  the. 
creditor  should  happen  to  meet,  at  the  place  where  the  arti- 
cles were  deposited^  and  after  the  delivery  had  been  demanded, 
he  is  entitled  to  deliver  them  at  such  place ;  such  a  delivery  is 
in  coincidence  with  every  principle  of  law.  It  is  a  delivery 
to  the  person,  and  at  the  place  where  the  articles  were  left  or 
existed  at  the  time  of  the  contract.  In  tbia  instance,  there 
was  a  peculiar  fitness  in  the  place  of  the  tender.  The  plain- 
tiff had  distrained  the  goods  at  the  place,  and  left  them  there, 
in  the  first  instance,  in  possession  of  Fitzgerald.  They  were 
aftefwar ds  taken  into  the  custody  of  the  defendants  for  safe 
keeping,  and  who  engaged  to  see  them  forthcoming  upon  de- 
mand. The  parties,  after  the  *demand,  met  at  this  very  place, 
and  on  this  very  subject.  For  the  plaintiff  to  refuse  a  tender 
there,  and  to  Tequire  it  to  be  made  at  a  diflferpnt  pjace,  was 
not  agreeable  to  the  spirit  of  the  contract,  and  was  arbitrary 
and  unreasonable.  Ther  defendants  were  entitled,  at  that  mo- 
ment, to  deliver  themselves  of  the  burden ;  and  if  they  exer- 
cised the  right  which  the  law  gave  them,  the  plaintiff  refused, 
at  his  peril. 

2.  Thd  next  question  is,  what  effect  this  tender  would  have 
upon  the  action  ?  We  consider  it  as  a  complete  bar  to  the 
suit  upon  the  contract.  If  a  man  be  bound  to  pay  one  hun- 
dred quarters  of  wheat,  and  he  tender  it,  at  the  day,  he  need 
not  plead  %incore  prist,  for  the  corn  is  bonum  periturum,  and 
it  is  a  charge  for  the  obligor  to  keep  it.  (Co.  Lit.  207.  a. 
Peytoe^s  case,  9  Co.  79.  a.)  So  it  was  held,  still  more  early. 
(20  Edto.  IV.  1  Bro.  tit.  ToiU  Temps  Prist,  pi.  31,)  that  it 
an  obligation  be  to  enfeoff  the  plaintiff,  by  a  day,  or  to  deliver 
him  a  horse,  tender  and  refusal  is  a  bar  foi*  ever.  The  deliv- 
ery of  the  good^  was  a  thing  collateral  to  the  obligation,  as 
the  books  term  it,  and,  by  tender  and  refusal,  the  plaintiff 
shall  never  be  entitled  to  the  money.  Here  was  no  precedent 
debt  or  dttty.  He  must  resort  to  the  specific  articles  tender- 
ed^  and  the  person  in  whose  possession  they  are,  holds  them 
as  his  bailee,  and  at  his  risk.  This  effect  of  a  tender  and 
refiisal,  correctly  made,  of  a  specific  article,  is  analogous  to 
the'  efiect  of  a  cof^ignation  under  the  French  law.  {Pothier^ 
TrMA  de^  Obligations,  No.  545.) 

We  are  of  opinion,  that  the  verdict  be  ^et.  aside^  ai\d  a 
new  trial  awarded,  with  costs  to  abide  the  event  of  the  suit.    . 


New  trial  granted,  (a)      463. 
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lion '  of  "^e"?  THIS  was  an  ^v^tioa  ©f  c^ectpeQty  for  kuid . ia , jBruttMoidk, 
m«it  ^  agifnst  in  the  county  of  Rensselaer.  The  oau«f«  was  tried, .at  the 
B.  which  was  Renssdmr  circuit,  od  the  ^th,/<itn^  kust,  }>«fore  .Mj»  Juatioe 

1810, recovered  >Ji>««<?^^-  "•  ..  - 

a  verdict  for  goth  parties  claiittwl  to  bold  under  iV5pms  .Pearoj.  ..  'A 
2^00  aZCI  iudgjoaqnt  was  recovered  the  29th  iiiiruary,  1808,  by  Jmm 
against  the  de-  Q^;^  agw^st  NiOTi^U  PsaTC&t  an  .fibeioofldii^g  debtor,  OQ,  which 
wLr^a  judg!  a  A /a.  was  i^ued^  by  virtue  oJf  which,  the  sheriif  sold  the 
ment  was  en-  pre^iises  1^  q;tiestion^  aifed  ex^fiuted  a  d^ed  for  ihei^saiDe.'lte 
t\}oZt^'  Cox,  dated  the  22d  August,  1808.  Cox  gajK^.a  deed  ^ 
inJiSirmo,  quU'claim  for  the  s^me  jb»^  tp;4U(^  tesaqr-itf  the  plaiatiff, 
fuK-XrdeeS  dated  14th  JuZj/,  1810,  .  -  • 

fV)r  the  same  The  defendants  gave,  in  evidenkce  the  record  of  a  judgnoeiit. 
Lmilideration***  io  w  oction  of.  ekGtaae*nt,.branght  eaa^.the  den^se  of  the  de 
of  300  dollars,  fcndaut  against  Jacob.  J^Vhyland  tuid-James  Cox^  junior, r. far 
knewfat  ^he  ^^^^  samo.  premises,  and  .which  wa^  tri^  at  the  Menssslaer 
tirne/  of  the  circuit^  ijx,  Jiftne,  1810,  when  a,  verdict. w«w  fwndifor  th«e 
verdict"?esp*e"c^  plaintiff,  and  a  judgment  entered  thereon,  in  August  t#iTOj 
ting  the  land.  1^10.  It  was  ^Q^ttod^.  that,  that,  s^it  .iiMvoived  the*  sa^e 
that  ih?  dc^  questions  as  .^ose  in  thepreseut^as  tathe  pi:eaNses»^  which 
fromii.  to  c.  were  wprtb. 2,500  dollars;  su^  that  JBryc^ii/,.  the  lessor. of  ih^ 
lel^is^^l  Pliuotiff,  bought  the  premises  of-  Co^,  for  three  hundred  doU 
of  the  "  act  to  Ws,  k/iowing  at  the  tinie,  af  the  former  siiiil)  tcial  andv^ndiclw 
pS'  cham^  I^  was  th^  objected  on  the  part  of.  the  d«fendanto,  that  4fase 
perty  and  deed  from  Co3p  to ,tbe  lessor,  was  inoperative  land  .voidcfubot 
?sj«.*"^^^*c.  the  judge  overrufedth^objeifticHi,.  .  The  defendants  theot^ve 
87.)  The'pur^  in  evidei^cQ,  an  attac{)ment ifit^ued  the^^th iUajjIt  LSOSiOg^nsI 
duHng  thJ^-  ^^^  ^^^^  ^^d  .  personal  estajje  of  PearrCSf  as  an  abaeondiag 
dency  of  a  suit  (lebtor^  and  the  proceeding  under  the.aqt  for  jrelief  againsi 
concerning  it,  absconding  and  absent  debtorSj  and  a  dieed  fe^  the  preauses.in 
[ ^ 480  ]  q^estioAi  from  the  trvsteea  appoi^^d  fpmsuanito  the.aot^ 
L^fedge''^^  ^^  ^^^  defei^^nt  .-K?*(:/*fw»,.  dated  the  thirtieth.  JDemnber^ 

the    suit,     and   1808. 

ma\ion  """"or"*.  '^^  defendants  .  ako.  produced .  evidwo^  which  it  is.  .«a| 
previous  bar-  ncc^ssary  to  detail^  to  sliow  .that  the  judgment  in  fairar  i^^ 
pS'y,"  thwSl  ^^^'  against  Pcarc*,^ which  had  been  entered  up  by  virtoe  of 
not  puuishaSo  a  warrant  of  attorney,  and  under  whidli  the  {Mreinifies  weKit 
me^^oflJung  *^H»  ^^^  ^^^"*  ^^  satisfied,  before  the  execution  and  sale 

a  pretended  It-  -,      .  .      ^-  •      .  .- 

(a)  Vide  9  R,  8.  601.  ■.  5.  6.  THaUnier  ▼.  Brinkerhojr,  SO  Joktu,  Rep,  386.     S.  C.  3  Cowem 
623.     Clot>e4V,Ua»le$,iSLJoklu,ff^.4M. 
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under  it;  and  one  witness , testified,  that  when  the  attachment  new-york, 
was  levied  on  the  property  of  Pearce^  Cox  was  present,  and  ^^^^c'*  i^*^- 
did  not  assert  any  claim  under  the  judgment ;   but  said  that  ^^^Uc^^^ 
**  he  was  sorry  for  Pearce^  and  had  a  mind  to  save  the  property 
for  him,  and  that  as  he  had  not  discharged  the  judgments  he 
had  obtained  against  Pearce,  on  record,  he  could  have  the 
property  sold  under  them  and  save  it  for  Pearce"    This  was, 
bo>yever,  contradicted  by  Cox,  who  was  sworn  as  a  witness 
on  trial 

The  judge  charged  the  jury,  that  the  plaintiff  had  made 
out  a  good  paper  title,  in  the  first  instance  ;  but  if  the  jury 
believed  that  the  judgment  against  Pearce,  in  favor  of  CoXy 
under  which  the  premises  had  been  sold,  by  the  sheriff  to 
CoXy  had  been  satisfied,  at  the  time  of  the  issuing  the  execu- 
tion, the  defendants  would  be  entitled  to  a  verdict,  otherwise 
they  ought  to  find  fcnr  the  plaintiff.  The  jury  found  a  verdict 
for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
tri,al. 

Foot,  for  the  defendants.  The  deed  from  Cox  to  Bryant 
was  void.  It  was  the  sale  of  the  subject  matter  of  the  suit, 
then  pending,  and  while  the  grantor's  right  was  in  litigation. 
The  English  statutes  of  Westm.  1.  c.  25.  Westm,  2.  c.  49.  and 
28  Edw,  1.  c.  11,  from  which  our  act  relatfve  to  maintenance 
has  been  extracted,  were  declaratory  of  the  common  law. 
They  prohibit  all  persons  from  taking,  or  receiving,  by  gift  or 
purchase,  lands,  &c.  while  a  suit*is  pending.  (Hawk.  P,  C  [*481  ! 
b.  1.  c.  84.  s.  2.  10.  13.  4  Bac,  -46r.  494.  tit.  Maintenance. 
Co.  Litt,  368.  b.  369.  a.)  A  lease  for  Ufe,  or  years,  or  a  voluntary 
^ft  of  the  subject  matter,  pending  the  suit,  is  as  much  within 
tiie  statute,  as  a  purchase  for  money.  And  it  has  been  held 
that  the  purchase  of  land,  pendente  lite,  was  champerty,  and, 
as  such,  within  the  statutes.  {Moore,  655.)  The  only  cases 
which  are  considered  as  exceptions,  or  not  within  the  statute, 
are  where  the  conveyance  is  made  bona  fide,  for  a  valuable 
consideration,  and  without  notice,  or  in  pursuance  of  a  pre- 
vious contract.  (Hawk,  P.  C.  b.  1.  c.  84.  s.  14.  2  Inst  563. 
Pitz.  Nat  Brev.  172.  tit.  Champ,  pi.  15.  2  Roll.  Abr.  113.) 

Russell,  contra,  contended,  that  the  deed  was  valid  at 
common  law,  and  not  within  the  statute  against  champerty. 
A  verdict  in  ejectment  concludes  nothing,  except  as  to  the 
mesne  profits.  The  first  section  of  our  act  applies  only  to  the 
ease  of  a  purchase  made  with  a  view  to  defeat  the  very  action 
pending.  Hawkins  (Hawk.  P.  C.  c.  86.  s.  1)  speaks  of  the 
purchase  of  doubtful  titles,  in  order  to  aid  a  smt  pending  rela- 
tive to  such  title ;  and  he  seems  to  think  it  makes  no  differ- 
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ffEW-YORK,  ence  whether  the  party  sellinffjs  in  possession,  or  not  Btk 
October,jsii.  the  aathorities  {Moore,  751.  Hoh.  ll5.yPU>wd.  80)  he  cites 
do  not  bear  him  out  in  that  position ;  for  in  all  of  them  thi 
party  selling  was  out  of  possession.  The  question  here  is, 
whether  a  person  legally  in  possession  of  land,  and  having  a 
legal  tKIe,  cannot  seH  that  land,  Bderely  because- a  pers<Hi, 
without  title,  has  thought  proper  to  brii^an  action  of  eject- 
ment against  him.  If  this  deed  was  vahd  at  common  law,  it 
is  not  made  void  by  the  statute,  which  merely  adds  a  penalty. 
The  price  for  which  the  land  sold  does  not  affect  the  question 
as  to  the  right  to  sell.  BtaeMene,  (4  Black.  Com.  133, 
134,)  in  treating  of  maintenance  extd  champerty ,  takes  no 
notice  of  this  offence. 

it  is  not  pretended  that  BryanJt  made  the  purchase,  with  a 
view  to  interfere  with  the  suit  then  pending  between  the  de- 
fendant and  Cox,  The  intent,  as  to  the  purchase,  was  a 
(  *  482  ]  matter  of  fact  for  the  jury  to  decide.  *There  was,  in  fact,  no 
intermeddling,  on  the  part  of  the  present  lessor,  with  that 
suit.  Must  a  person,  who  has  an  undoubted  title  to  land,  and 
which  has  been  possessed  by  him  and  his  ancestors,  for  a  cen- 
tury, be  prevented  from  selling  it,  because  some  person  has 
brought  an  ejectment  against  him  ?  It  was  once  an  offence  in 
England,  (4  Black.  Com.  135,)  to  sell  or  purchase  a  bond  or 
other  choee  in  action ;  but  now  it  is  the  general  practice,  and 
has  been  sanctioned  by  our  courts, 

Henry,  in  reply,  observed,  that  the  inquiry  was  not  whether 
the  (ked  from  Cox  to  the  lessor  was  void,  under  the  eighth 
section  of  the  statute,  which  prohibits  the  buying  of  pretended 
titles ;  but  whether  it  was  not  okamperty,  and  within  the  first 
section  of  the  statute.  A  person  who  purchases  a  thing, 
knowing  it  to  be  in  suit,  does  it,  either  for  the  purpose  of 
bringing  a  suit,  or  defending  one,  whieh  is  the  very  thing  the 
statute  means  to  prevent,  the  bujing  up  rights  of  action. 
Suppose  Cox  had  been  turned  out  of  possession,  by  the  eject- 
ment suit  against  him,  he  could  not  then  have  sold.  Now,  he 
does  the  same  thing  etrcuitously ;  and  for  the  purpose  of  be- 
coming a  witnesa  in  the  suit  brought  by  his  grantee.  The 
English  statute  of  28  Edw.  L  c.  11,  called  articuli  mper 
chariaa,  is  general,  extending  to  all  persons,  and  to  all  actions 
real,  personal,  and  mixed.  It  has  been  held  that  if  a  tenant, 
pending  a  suit,  grant  rent  out  of  the  land,  it  is  champerty. 
(2  Inst.  533.)  In  equity,  the  parties  cannot  alter  the  state 
of  the  matter  in  controversy,  pending  the  suit.  The  position 
laid  down  by  HawkinSi  is  established  by  all  the  authorities ; 
and  the  only  exception  is,  where  the  sale  is  in  pursuanco  of  a 
previous  contract,  or  to  pay  an  honest  debt.  Fitzherbert^  it 
is  true,  says,  that  a  bona  fide  purchaser,  without  notice,  is  not 
870 
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vei^hin  the  fititfute.  Tii0  bona  fidee  most  he.  deoicted  by  a  nbw-yobk, 
jAry,  who  must  be saitsfied  that  tfa6re iAuochmi^^irty, or  vio-  ^^J^^^^^^^' 
ht'ton  of  tlie  statute.  v.-— .-^-.^^ 


*P$r  Chtriam.     The  princtpoi  querfhm  »,  whether  the      r^*!."*, 
deed  frdin  €to  to  Brifant  is  not  void,    ll  mis  ei^ewted  on      L    "^^  1 


he  fourteemii  Jfdy^  iSWi  it  was  a  qvitfchuift  dead,  aad  for 
4,he  coumdemtionof  thMe  bniidved  doUBCs,  and  it.  purported 
to  cottvef  landti  worth  d^dOO  dolbrs.  A  teritict  in  ejectment 
for  the  teids  in  quettipn^  had  passed  against  Cb^r,  at  the  cir-> 
cait  coart;  in  Jmne^  precedkig  the  sale^  and  BrymU^  at  the 
time  of  the  purchase^  knew  of  :die. trial  and  T^rdtcjt. 

Upon  these  faets,  we  consider  the  deed  to  be  void)  under 
the  act  to  pfweM  aad  pvmigk  chmmpmiff  wui  mmnUnance. 
{Lai»s,  Yol.  1.  a4d.  r^'  il.  S.  m\.  s.  56.})  The  first  section 
declares^  ^'  that  no  officer  ot  other  person  shall  take  upcm  fatm 
any  business  that  is  6r  may  be  in  suit  in  any  court,  for  1p  fiave 
part  of  the  thing  inr  plea  or  demasid^  and  no  person  upon  any 
such  agreement  shall  giTe  up  hia  right  to  another^  and  every 
such  contreyofioe  or  agroemnit  shall' be  ^veid."  This  prortsion 
contains  the  substance  of  tiie  Engiish  statutes  of  West.  1.  c. 
25.  Wt9t,  ^,  c.  49.  and  28  JEcto.  I.  c;  11:.; on  this  ynty  point. 
The  ^VskXvLte  of  Wnt.  1.  enacted  that  no  o^cer,  &c.  thould 
maini^ifi  pka&y  &c.  hanging  in,  the  King^s-  (kmrtafor  lands. 
Sic.  for  to  have  part  or  profit  thereof  by  covenant  made^  &c. 
The  statute  of  West,  2.  extended  also  to  the  puWic  officers  of 
justice  ;  but  the  26  Edw.  I.  enacted  that  no  tifficer  "not  any 
other,  for  to  have  part  of  the  thing  in  plea,  should  take  upon 
him  the  busin^M  that  is  in  suit^  nor  upon  any  such  covenant 
shall  give  up  his  right  to  another,  &c.  Our  statute  is  nearly 
verbatim  with  the  last,  which  also  embraced  the  substance  of 
the  other  two,  and  it  undoubtedly  never  meant  to  weaken  the 
force,  or  destroy  the  application  of  the  decisions  under  those 
ancient  statutes,  and  which  had  become  incorporated  into  the 
>ody  of  the  common  law.  Our  act  has  even  a  more  explicit 
provision  than  these  English  statutes,  when  it  declares,  *<  that 
every  such  convej^nce  and  agreement  shall  be  void.^'  The 
established  doctrine,  under  these  statutes,  is,  *that  a  purchase^  [  ♦  484  J 
or  even  a  gift,  of  the  land,  while  a  suit  is  pending  concerning 
it,  if  It  be  made  with  knowledge  of  the  suit,  and  be  not  the 
consummation  of  a  previous  bargain,  nor  founded  on  the  ties 
of  blood,  is  within  the  purview  of  those  statutes.  {Hawk.  b. 
1.  c.  84.  tit.  Champerty.  2  Inst.  563,  564.)  It  is,  in  the 
language  of  onr  statute,  the  "giving  up  his  right  to  another," 
when  that  right  is  "  in  plea  or  demand."  In  M.  8  Edw.  IV. 
13.  b.  it  was  held  by  the  justices,  that  a  sale  or  gift  of  lands, 
pending  the  suit,  was  within  the  statutes,  for  the  law  prohib- 
ited every  one  from  purchasing  pendirg  the  suit.      Even  a 
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NBW-TORK/  bona  fide  purchase  pending  die  suit,  was  held  hj  all  the  ser- 
October,  ran,  jeants,  in  50  Ass.  pi.  3,  to  be  champerty ;  for,  by  intendoaent 
Ji«x0oir  of  law,  the  purchaser  must  and  would  aid  the  suit/ to  save 
himself  from  loss.  So  strict  was  the  ancient  law  on  this  sub- 
ject Though  this  point  is  sought  to  b6  questimed,  so^  fitf  as 
misdemeanor  and  punishment  are  involved,  yet  the  policy  of 
the  law  may  well  require  that  every  such  conveyance  be  ad- 
judged void.  In  MowsSy  v.  Weaver  and  Postern^  (jMoore,  655,) 
the  same  doctrine  was  held,  that  the  purohase  of  land,  duriiig 
a  Us  pendens,  was  champerty,  within  the  purview  of  thos^ 
ancient  Btatvtes,  though  not  punishable  under  the  ^2  Hen^ 
VIII.  made  against  seling  pret^ided  titles.  There  is,  indeed, 
no  case  that  holds  such  a  purchase  valid,  except  in  particular 
instances,  where  there  is  no  ground  for  the  inference  of  cham* 
perty ;  as  where  a  man  delivered  seisin,  after  suit  brought,  in 
consequeiice  of  sL  previous  baigain.  {Fitz.  tit 'Chofmpertjfi 
pL  15.)  « \    t 

The  present  case  is  stronger  Chan  any  to  be  met  yriih  in  the 
books.  It  is  too  gross  and  palpable  a  violation  of  the  statute, 
to  uphold  a  doubt  a»  to  the  nuda  fides  of  the  transaction* 
The  purchase  and  quitK^laim^  for  less  then  one  eighth  of  >  the 
value  of  the  land,  and  after  the  knowledge  of  the  verdict  in 
f  *485]  ejectment  i^nst  Cox,  are  ^circumstanees  that  murk  this 
case,  and  render  the  conclusion  of  law  upon  the-fiM^s  inevit- 
able. 

The  verdict  must,  therefore,  be  set  aside,  and  a  new  trial 
awarded,  with  eosts,  to  abide  tlie  event  of  the  suit 

N«w  trial  aianted    . 
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NEW-YOEK, 

October,  1811. 


Sanders  and  Oqdeit  against  Bacon  and  another. 

IN  error,  from  the  Court  of  Common  Pleas  of  Saratoga  vn^cre  a. 
county.  The  plaintiffs  in  error  brought  an  action  of  assnmp"  ^^^^  ^'  ® 
sit  against  the  defendants  in  the  court  below.  The  declaration  no?epa^a&c  to 
was  in  the  usual  form,  on  a  promissory  note  under  the  statute.  ^^  at'the^amc 
At  the  trial  of  the  cause,  the  plaintiffs  gave  in  evidence  a.  note,  tiSie^madrian 
signed  by  the  defendants,  as  follows :  **  For  value  received,  we,  S^^^^J^Sfat^S 
jointly  and  severally,  promise  to  pay  Barent  Sanders  and  was"to*^  be  *de- 
Isaac  Ogden,  or  order,  the  sum  of  ninety  dollars  and  .seventy-  Jlo^sS'eraiiSi'" 
one  cents,  with  interest,  on  or  before  the  fifteenth  of  Septem"  IT  a  /ud^ent 
ber  next.  Witness  our  hands  this  fourth  day  of  Decemhery  ^^^j  ^j  }^ 
A,  D,  1806."  On  which  note  was  an  endorsement,  also  signed  I.  hyWAi  was 
by  the  defendants,  as  fbUows:  '*  The  within  obligation  is  to  be  **®!^  ^^^   ^^ 

note  was  a  oro* 

deHvered  to  Messrs.  Sanders  fy  Ogden,  as  a  consideration  for  missory  note, 
a  judgment  and  execution  for  ninety  dollars  and  seventy-one  Jl^i^'and  miSt 
cents,  in  favor  of  Sanders  fy  Ogden  against  Salmon  Tryon,  be^eciar^  ou 
and  by  feaid  Sanders  fy  Ogden  to  be  assigned,  fully,  legally,  ^'^*"^*Jii„°^^' 
.  and  effectually,  over  to  the  subscribers.  BcMstan,  fourth  De-  ih^  ^'^odSs©- 
cember;  1806.''  ww^merJ^^'to 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that,  by  JImw°ihrcon^ 
reason  of  the  endorsement,  the  note  could  not  be  declared  on  sideration,  and 
as  a  promissbry  note,  within  the  statute.  And  the  court  iion-  noti^'t^who* 
suited  the  plaintiffs.  The  plaintiffs  tendered  a  bill  of  excep-  ever  might 
tion^  to  the  o{)inton  of  the  court  below,  on  which  the  writ  of  Sole  :*and  that 
error  was  brought  to  this  court.  **»«  delivery  of 

*The  cause  was  submitted  to  the  court,  without  argument.       [  *  486  ] 

the   note    was 
prinui  fixeit  ev- 

Per  Curiam,  The  note  was  well  declared  upon,  as  a  pro-  idence  of  an 
missory  note  within  the  statute.  It  had  all  the  requisites  of  JjJ^^^d^nt*!^ 
such  a  note.  The  endorsement  upon  the  back  of  it  was  no 
part  of  the  note,  and  the  effect  of  it  was  only  to  show  the  con- 
sideration, and  to  operate  as  a  notice  to  any  person  who  might 
purchase  the  note.  If  the  plaintiffs  were  bound  to  have  shown, 
in  the  first  instance,  the  performance  of  that  consideration,  the 
objection  ought  to  have  been  raised  at  the  trial.  The  decision 
turned  upon  another  point,  and  the  intendment  from  the 
record  would  be,  that  the  consideration-was  admitted,  as  no 
objection  was  raised  upon  that  account.  But  if  it  had  been 
raised,  it  could  not  have  been  valid.  The  deUvery  of  the  note 
was  presumptive  evidence  of  the  assignment  of  the  judgment, 
and  it  stood  good,  until  overthrown  by  proof,  on  the  part  of 
the  defendants,  to  the  contrary.  If  the  assignment  was  pros- 
pective, and  to  be  thereafter  made,  the  delivery  of  the  note  was 
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NEW- YORK,  equally  so.  The  note  was  to  be  delivered,  upon  a  judgment 
^^lir!.-if!i  *o  be  assigned,  and  the  subsequent  delivery  was  presumptive 
evidence  of  the  subsequent  assignment.  They  were  to  be  coa* 
current  acts.  The  decision  below  was,  therefore,  upon  every 
view  of  the  case,  erroneous,  and  the  ^idgfnent  must  be  re- 
versed; and  the  plaintiffs  are  at  hberty  to  proceed,  if  th^y 
shall  elect  so  to  do,  upon  a  venire  de  novo,  to  be  awajrdea  from 
this  court 

Judgment  reversed. 


[  *  487 1        *Jack.son,  ex  dem.  ICemball,  against  Vai?  Slyck. 

tiut o/mllrei*      THIS  was  an  action  of  ejectment,  brought  to  recover  the 
**'re»«Jting  easterly  half  of  the  westerly  quarter  of  lot  So.  41,  in  Spri»g* 


aa  a 


tnMt,conDotbe^^4f.piit^ut,     The  cause  was  tried  at  the  Of ^e^o  circuit,  in 
fencTiTan  ac^  JwM  last^  befcKe  Mr.  Justice  Van  Nese. 
tioQ  of  eject-      The  pisuntiff  gave  in  evidence  a  deed  for  a  piece  of  land, 
She'^iegJ^e.  including  the  premises  in  question,  dated  in  June,  1803,  from 
'«)  Julius  Shaw  to  the  lessor ;  subject  to  a  previous  mortgage 

from  Shaw  to  John  White,  dated  thirteenth  oi  January,  1802. 
The  lessor  todi  possessicm  of  the  land  under  his  deed,  and 
continued  possessed  aboijii  two  yeara,  when  the  defendant  en- 
tered, and  has  remained  in  possession  since.  The  plaintiff 
offered  to  prove,  by  parol,  that  both  the  lessor  and  defendant 
had  said,  that  the  defendant  took  possession  under  a  deed 
from  the  lessor  to  him,  and  claimed  title  under  the  lessor,  sub- 
ject to  the  same  mortgage.  This  evidence  was  objected  to, 
and  overruled  by  the  judge. 

It  was  proved  by  the  defendant,  that  the  lessor  had  said 
that  he  had  agreed  to  purchase  of  the  defendant  a  tract  of 
land,  including  the  premises  in  question ;  and  that  the  premi- 
ses, with  other  lands,  had  been  sold  by  virtgie  of  a  mortgage 
executed  by  iSSto«u  to  White;  that  he,  the  lessor^  had  taiien^a 
deed  from  fFMl€  for  the  lands  mortgaged ;  and  that  he  h^d 
acted  for  the  defendant,  in  making  the  purctta^e,  and  that  pa^t- 
of  the  money  had  been  paid  by  the  defendant;  and  that  to 
servie  the  defendant^  he,  the  lessor,  had  ti^en  much  pains  to 
procure  the  residue  of  thejmooey  to  pay  White  wh^t  was  due- 
on  the  mortgage,  &g.    It  was  admitted  that  the  mortgage  and 
the  sale  un<&r  k,  were  regular. 
[*  488]  The  defeaidant  offered  to  prove,  by  parol,  that  he  had  *paid 

abont  eighty  dollars  of  the  purchase-money  ta  White,  and  that 


<«)  Vid* JMkifit  V.  i>«y^  3  JOum,  Jkep.  489.    Sinclair  y,  M-^r  •  ''-*««»,  54Z.    Jackson  t. 
Parkhurst,  4  fTeKdett,  300.     RoHnaon  v.  Camphett^d  WheaU  M. 
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ihe  tesBor^  in  making  tlie  »purebafie,  acted  as  hU  a^nt,  and  fc  NEW^roRK, 
his  benefit,  &c. ;  whicfar  evidenoewas  objected  to,  and  over-  ^«^«>*>«^  i^^* 
ruled  by  the  judge.  It  was  admitted  that  the  purcbaBe  by  tJie  ^""jI^SlJ^ 
lessor  was  imtde  with  his  own  money^  except  about  eighty  dcd*-  v. 

lars,  paid  by  thfe  defendant.  .  ******' 

The  jury,  under  the  direction  (rf  the  jadge^  found  a  verdict  ^ 
for  the  pk^iniff. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial.  The  cause  was  submitted  to  the  court,  without  aigu* 
ment. 

Per  Curiam.  Whether  the  lessor  of.  the  plaintiff  purchased 
the  premises,  with  the  money  c^  the  defendant,  and  so  became 
seised  for  the  defendant,  in  consequence  of  the  resulting  trust, 
is  not  a  material  inquiry  in  this  case.  Admitting  the  fact, 
which  was  offered  to  be  proved  by  parol,  (and  this  admission 
is  more  than  the  proof  warranted,)  the  plaintiff  was  entitled 
to  recover,  because  a  court  of  law  can  look  only  to  the ,  legal 
estate.  An  equitable  interest  caimot  beset  up  in  ejectaient, 
as  a  diefence  against  the  legal  title*  This  is  a. well  establisli^ 
principle.  (Jacksony  ex  ikm.  PoUety  v.  Sisson,  2  Johns,  Ca». 
321.  JacksoHy  tx  d&m.  jSWm/A.  v.  Pierce^  2  John^^JRep.  231, 
and  the  authorities  there  referred  to^)  ... 

Motion^  denied* 


*JACKfiON»  ex  denu  GARnxsit.  and  others,  against  Lai^i).      [  *  489  J 

THIS  was  an  action  of  ejectment,  for  lot  No.  87,  in.  the  for^^^gw'^uiai 
township  of  Camilhts.  The  cause  was  tried,  at  the  last  Ononr  in'aii"actiou  oi' 
d0Lga  circuit,  and  a  verdict  was  found  for  the  plaintiff*  Sr'^roSnd  o" 

A  motion  was  made,  in  behalf  of  the  defendant,  to.  set  aside  the  ^dli^coverj. 
the  verdict  and  for  a  new  trial,  ob  thediaeovery  of  new  and  o<'n«wandma- 

^     .   ,        .  ,  .  '  •'  tenal  evidence 

material  evidence.  since  the  trial, 

It  appeared,  from  the  affidavits  which  were  read,  that  Eden  stated  "th^^c^ 
B.  Carnweli  and  Leonard  Bartim  claimed  title  to  the  land ;  .^ho  claimed  ti- 
that  the  defendant  was  their  tenant,  and  had  been  in  posses-  |J^«  \he***%s»es^ 
sion  about  five  years ;  and  that  Cornwdk  had  the  care  and  i?on  of  ^!*his 
management  of  the  defence  of  the  suit.  \»msi\.,  had  the 

°  care  and  man- 

agement of  the 
defence  of  the  suit,  and  was  present  at  the  trial ;  that  F.  was  a  witness  at  the  trial ;  but  tliat  C.  did 
not  know,  until  afler  the  trial,  that  F.  knew  or  could  testify  the  facts,  stated  as  material ;  though  it  ap- 
peared that  B.  the  tenant,  who  was  not  present  at  the  trial,  did  know,  before  the  trial,  what  F  could 
testiiy.  A  new  trid  was  granted,  as  the  evidence  stated  was  material,  and  the  suit  being  to  change  a 
possession  of  several  years,  (a) 

(a)  See  the  opinion  of  the  court  in  Jackton  ▼.  Qroskff^  13  JohM,  Rep,  354.    See  also  Jackson 
t  Hooker,  5  Ctftc^n,  207. 
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NEW- YORK,      The  lessor  of  the  plaintiff  claimed  title  under  one  George 

^^^^^^!\2^  ^'  Ji<^^^y  or  roore  commonly  called  De  Rotter  Gardner,  the 

ji'TKsoit      soldier  to  whom  the  lot  was  patented  ;  and  he  proved  that  he 

was  a  black  man  and  had  lived  in  Exeter,  in  Rhode  Island, 

and  enlisted  in  Col.  Greenes  regiment;  and  that  when  the  army 

was  at  tVhite  Plains,  he  left  the  Rhode  Island  regiment,  and 

'  enlisted  in  the  New-  York  line,  as  the  witness  had  heard,  &c, 

and  that  he  died  in  Easter,  and  that  the  less(N:s  were  his 

children. 

Cornwell,  in  his  affidavit,  swore,  that  though  Andrew  Fmk 
was  a  witness,  at  the  trial  of  the  cause,  yet  he  did  not  know 
that  IHnk  knew,  or  could  testify,  any  thing  materisd  in  Ihe 
cause,  until  afler  the  trial.  But  it  appeared  from  the  affidavits 
read  on  the  part  of  the  lessor,  that  the  defendant,  who  was  not 
however  present  at  the  trial,  knew  before  the  trial  what  Fink 
could  testify. 

Fink,  in  his  affidavit,  swore,  that  he  was  a  captain  in  the 
first  New-York  regiment,  in  the  revolutioriary  war;  and  that 
he  enlisted  George  De  Rotter,  as  a  private  in  his  company, 
[  *490]  at  TVarensburgh,  the  eleventh  Marcfi,  1776,  and  *De  Rotter 
was  a  man  of  brown  comptexion,  with  black  eyes  and. black 
hair,  and  was  born  at  Rhode  Island,  &c,  as  appeared  from  the 
enlistment  roll,  in  the  witness's  possession,  and  that  he  died^ 
at  Saratoga,  in  January,  1777. 

Per  Curiam,  The  testimony  of  Fink  is  material,  to  prove 
that  the  ancestor  of  the  lessors  of  the  plaintiff  is  not  the  scddier 
who  drew  the  lot,  and  that  they  have  no  title. 

It  is  true,  that  Fink  was  present  at  the  trial,  and  that  the 
defendant  knew  beforehand  what  he  could  prove.  But  the 
defendant  was  not  present  at  the  trial,  and  was  a  tenatit  under 
Comwell  and  Barton,  to  whom  he  had  abandoned  the  de* 
fence;  and  Comwell  swears,  that  he  knew  nothing  of  this 
testimony  until  afler  the  trial.  The  suit  is  to  change  a  pos- 
session of  several  years'  standing,  and  that  is  an  auxiliary  con 
sideration  in  support  of  the  motion.  The  motion  is  therefore 
granted,  on  payment  of  costs. 
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NBW-YORK, 

October,  1811 

Jacxsojv 

V, 

J.ACKSOjr,  ex  denu  Robicheau  and  others,  against      swABTwoct. 

SWAHTWOUT. 

THIS  waa  an  action  of  ejectment,  for  part  of  lot  No.  74^  .  ^^g^l^l^ 
in  the  town  of  Hector,  and  was  tried  at  the  last  Semca  oir-  commiwi^ert* 
cuit,  before  Mr.  Justice  Yate^,  ""***'' J^®  //{ 

The  plaintiff  gave  in  evidence  ajft  exem[dification  of  an  l^fi^iiaid'con 
award  of  the  Onondaga  commissioners,  dated  the:  twenty-  elusive,  if  no 
ninth  Ikcembery  1800,  awarding  the  lot  in  que$tk>n  to  John  fii^d^oS^hlS 
Cvrrie,  one  of  the  lessors.  The  d^ndant  proved 'that  the  ia«»d'  Y«  va- 
let waa  vacant,  that  no  possession  was  taken,  until  the,  year  y^raafterjanl 
1805;  and  offered  to  prove  a  title  from  the  patentee,  adverse  the  party  a- 
to  that  of  the  plaintiff  on  which  the  award  was  made ;  but  Seaward  wS 
there  being  no  evidence  o(  ^ny . dissent  having  been  filed,  nor  given,  brougU 
any  produced,  the  judge  overruled  the  evidence,  holdiQ|g<  the  after*pow^*sion 
award  bb  conducive  against  the  defendant;  and,  under  his  di-  was  taken, 
rection,  the  jury  found  a  verdict  for  tlie  plaintiff. 

.  ^A  motion  was  made  to  set  dside  the  verdict,  and  for  a  new      [  *  491  ] 
trial,  which  was  sttbmitted  to  the  court  without  argutnent. 

Per  Curiam.  This  case  comes  within  the  decision  of  Jack- 
mm^'tx  dem.  Com^lius^  v.  M'Kee^  {antSy  pu  429.)    . 

A^  no  dissent  was  ever  filed,  the  title  under  the  award  was 
final  and  conclusive.     The  motion  is,  therefore^  denied. 

Motion  denied.  .; 
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NEW-YORK, 
October,  1811. 


Col.  I«s.  Co.       RqBERTSON    OgatUSt  ThJS    CoUTMBlAlT    IkSURANCB 

Company. 

A  vessel  was  -  THIS  was  an  action  on  a  policy  of  insorance/on  iherAtmr'^ 
Ne^Y^k  To  ican  brig  Ohio,  from  Nevy-York  to  the  .idand  of  T^neHffe, 
Tenerife,  at  a  and  at  and  from  thence  to  New- York,  at  a  prmnium  of  five 
fS""^  cwf.  and  a  half  jier  cent.  The  policy  was  dated  thirty-first  August, 
and  for  an  ad-  1809.  On  ih^s^couA, September,  1809,  the  following  clause, 
um^oV  ^^^  by  an  agreement  between  the  parties,  was  added  to  the  policy, 
cent,  permis-  and  Written  in  the  margin :  "  For  the  additional  premium  of 
lo^VMj^ed^rom  two  pet  C€tU,  received  this  day,  permission  is  given-  to  the  brig 
Tenenffe  to  the  Qkio  to  procecd  froffi  Tcnetiffe  to  the  JsU  qf  May  and  B<}* 
and  Bonai^u,  novista,  and  at  and  from  them,  or  either  of  them,  to  Kew- 
and  at  and  Yofk ;  to  retum  one  per  cent,  if  she  does  iM>t  proceed  to 
AvS.ybTC  lo  Bonavista,  the  risk  ending  safely." 

return  one  per      The  Ohio  arrived,  on  the  thirteenth  of  OiAober,  at  Oratavia 
sefdidnotprol  B^y^  which  is  an  open  road  in  the  isbnd  of  Tener^e,  being 
ceed  to  Bona-  her  port  of  destination  and  where  $he  intended  to  discbarge  ' 
J?sk''endTd'»aVe^  her  cAfgo ;  but  before  the  vessel  came  to  an  anchor,. she  was 
ly-  visited  by  a  health  officer,  from  the  island,  who  infonmed  the 

[  ^  492  ]       master  that  the  vessel  would  not  be  ''^peniiitted  to  an  entry,  or 

The  vessel  to  land  any  part  of  her.cargo>  until  she  had  peiibrmed  a*  jft4ar* 
«n7r/*^but^as  ^^^'^  ^^  ^^^^Y  days,  because  her  bill  of  health  was  not  certi- 
relused  per-  ficd  by  the  Spanish  consul  9X^New*York;  and  that  if  rt  had 
ter'or^'^and  any  ^^^  ^^  certified,  the  quarantine  would  have  been  only  eight 
part  of  the  car-  days.  The  mastCT  wrote  to  the  consignee  on  shore,  and  by- 
^^erio^xn^^^^l.  ^^  applicaticm  obtained  permissooA,  on  the  seventeenth  of  Oc* 
auarantine  of  tober,  to  land  the  com,  which  composed  part  of  the  cargo;  but 
cause  Yer  bfii  ^^^  Weather  was  so  bad  that  nothing  could  be  landed,  until 
of"htaitr  wis  the  thirtieth  of  October,  on  which  day  the  governmentat  Te- 
"he  **^s**n^Ti  ^^^ff^  prohibited  all  vessels  from  Jveto-For*  from  entering 
consul,  at^e"  •  and  landing  their  cargoes,  unless  their  bills  of  health  were  cer- 
masi^V  ^^'^  ^i  *^^®^  ^y  ^^®  Spanish  consul.  The  master  of  the  Ohio  then 
choosing  to  determined  to  seek  another  port,  and  on  the  thirty-first  of  Oc^ 
perform  the  fobeT  proceeded  to  Madeira,  which  was  the  nearest  port,  where 
wenT"©  ^L^i-  he  arrived  on  the  fourth  of  November,  and  landed  and  sold 
'"'*'  ^^^^h"**'!^^  ^^^  cargo.  The  vessel  afterwards  proceeded  to  the  Isle  of 
could  eniYiTand  May,  and  sailed  from  thence  for  New- York,  on  the  thirty-first 

land  his  cargo, 

and  there  sold  and  delivered  the  cargo,  and  then  proceeded  to  the  I»U  of  May,  and  there  took  in  a  car- 
go, and  arrived  at  New- York;  but  having  suffered  damaee  by  the  perils  of  the  tea,  on  her  voyage  home, 
an  action  was  brought  on  the  policy  to  recover  a  partial  loss :  it  was  held,  that  the  going  from  Teneriffe 
to  M'ldeira  was  a  aeviationf  but  that  the  insured  were  entitled  to  a  return  of  premium  of  one  per  c^n/.  that 
part  of  the  voyage  to  Bonavista  never  having  commenced,  (a) 

(a)  Necessity  alone  can  sanction  a  deviation  in  any  case,  and  that  deviation  must  be 

strictly  coniaiensurate  with  tbe  vi*  tMJor  producing  It.    Maryland  hu,  Co.  v.  Le  Roy^  7 

CraHckf  2t:, 
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of  December,  1809.    During  her  passage,  she  met  with  very  new-york, 
bad  weather,  which  much  injured  the  hull,  sails  and  rigging,  ^^^^^^  ^®^^* 
and  sustained  further  injury  by  striking  on  a  shoal  near  Great   robermoit^ 
Egg  Harbor y  on  the  sixth  of  February ;  and  on  the  eighth  of         v. 
February,  181(H  she  arrived  at  New-  York.  ^'"  '**•  ^''• 

The  present  action  was  brought  to  recover  a  partial  loss  on 
the  vessel ;  and  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinioo  of  the  court,  on  a  case  agreed  upon  by  the  counsel. 

The  case  was  argued  by  Colden  and  Sampson,  for  the 
plaintiff,  and  by  S,  Jones^  jun.  and  C.  L  Bogert,  for  the  de- 
fendant 

The  only  question  argued  was,  whether  there  had  not  been 
a  deviation. 

The  plaintiflf's  counsel  cited  Scott  v,  Thompson,  (I  New 
Rep,  or  4  Bos.  &f  Full  181,)  Suydam  &f  Wyckoff  v.  The 
]\£arine  Insurance  Company,  {2  Johns.  Repl  138,)  ^Reeve       [*493J 
and  another  v.   The  Commercial  Insurance  Cotnpany,   (3 
Johns.  Rep.  352.) 

The  defendant's  counsel  cited  Goix  v.  Low,  (1  Johns. 
Cas.  341.  A06,)  Suydam  Sf  Wyckoff  y.  Marine  Ins.  Co.  (1 
Johns.  Rep.  181.  190,)  Schmidt  v.  The  United  Lis.  Co.  (1 
Johns.  Rep,  249.  262,)  Speyer  v.  The  New-York  Ins.  Co. 
(3  Johns.  Rep,  88.  93,  94,)  Kane  v.  The  Columbian  bis. 
Co.  (2  Johns,  Rep,  264,)     11  East's  Rep.  21. 

Per  Curiam.  There  was  no  necessity  for  going  from  Tene^ 
riffe  to  Madeira.  It  was  sailing  on  a  different  voyage  from 
the  one  insured.  The  master  went  there  to  sell  his  cargo ; 
and  for  the  same  reason,  he  might  have  gone  to  Lisbon.  It 
was  a  voluntary  deviation  from  the  voyage  mentioned  in  the 
policy.  Nothing  but  necessity,  or  an  apprehension  of  danger, 
could  excuse,  his  departure  from  the  usual  and  direct  route  to 
Bonavista ;  and  as  this  part  of  the  voyage  was  abandoned 
and  never  commenced,  the  plaintiff  is  entitled  to  a  return  of 
the  one  per  cent,  premium  mentioned  in  the  policy,  and  no 
more. 

Judgment  accordingly 
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CASES 

ARGUED  AND  DETERftHNED 
iir  TH« 

eoutt  tot  ttie  Ztm  of  Jtm^tutt^mtntn 

THE  CORRECTION  OF  ERRORS, 

0/  THE 

STATE  OF  NEW-YORK, 

IN  TEBRUART  AND  MARCH,  1811. 


Daxiel  Frier  and  Peter  Cooper,  Plaintiflf  in  error, 

against 

Jambs  Jackson,  ex  dem.  Johannis  L.  Van  Allex 

and  John  J.  Van  Allen,  Defendant  in  error. 

THE  defendant  in  error  brought  an  action  of  ejectment,  in  j^J'icsscre''  of 
the  Supreme  Court,  on  the  demise  of  Johannis  L.  Van  AUen  the  p?aS,  ^n 
and  John  J.  Van  Allen,  to  recover  of  the  plaintiffs  *in  error,  [  *  496] 
the  possession  of  a  grist  mill,  saw  mill,  and  lands  thereto  ad-  an  action  of 
joining,  situate  in  the  town  of  Kinderhook,  in  the  county  of  f^re'^^heSriSi 

Columbia,  <}oes  not  abate 

the  suit,  (a) 

A  bill  of  exceptions  does  not  draw  the  whole  matter  into  examination,  but  only  the  points  to  which  it 
is  taken,  and  the  party  mast  lay  his  finger  on  the  points  which  arise  either  iu  admitting  or  refusing  evi' 
deac^y  or  matter  of  law,  arising^  from  a  fact  not  denied^  |n  which  he  is  overruled  by  the  court,  {b) 

The  constniction  of  a  grant  is  matter  of  law  3  but  its  legal  effect,  deducible  from  its  terms  or  matt^^r 
subsequent,  which  by  showing  the  sense  of  the  parties,  may  authorise  a  lai^r  or  oarrtfwer  construction 
so  as  to  include  or  exclude  the  premises  in  eoniroversy,  is  a  matter  of*  fact  for  a  jury  only  to  decide. 

The  true  construction  of  De  BruyrCs  patent  is  a  Ime  from  David's  Hook  to  the  Saw-kill;  drawn  be- 
tween those  two  points,  along  the  east  snore  of  the  Hudson's  river,  to  compose  the  western  boundary  j 
a  line  alon^;  the  west  bank  of  the  Fish-lake^  in  its  whole  extent,  the  eastern  boundary :  and  straight  line^ 
from  the  extremities  of  the  Fish-lake,  to  the  stations  on  the  Hudson  or  David's  Hook  and  the  Saw-kill 
the  notihem  and  southern  boundaries,  (c) 

The  patent  to  Baker  and  Flodder,  in  1667,  is  not  void,  for  uncortaiiity. 

(•)  Ace.  Austin  V.  Jasksont  I  WsndeU^  37.  But  a  demise  in  a  declaration  in  ejectment  laid 
from  a  man  who  was  dead  at  the  commencement  of  the  suit,  may  be  objected  to  at  the  trial, 
and  is  ground  of  nonsait.  Doe  v,  jButior,  3  Wendea,  149,^Bd  the  defendant  may  move  to  have 
the  demise  of  a  lessor,  who  died  before  the  commencement  of  the  action  struck  out  of  the  de- 
efairation,  Jtkson  v.  Bankrt^  3  Johns.  Raa,  359. 

(b)  Ace.  Jackson  v.  CadweU.  1  Cowen.  633.     Whiteside  v.  Jackson,  I  Wendell,  418. 

(c1  Vide  Jaekson  v.  Ambler,  14  Johns,  Rep,  96. 

S81 


4m  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR.       The  cause  was  tried  at  a  circtiit  court  held  in  and  for  the 
ALBANY,     county  of  Columbia y  in  July,  1806,  before  his  honor  Danitl 
l^b.  &  March,  D.  Tompkifis,  Esq.  then  ofie  of  the  justices  of  the  Supreme 
,^^J1^!:^^  Court,  when  a  verdict  was  found  for  the  plaintiff  below,  in 
Frter       conformity  to  the  opinion  of  the  judge,  as  expressed  in  his 
.    ^-.^        charge  to  the  jury.     To  this  charge,  the  counsel  for  the  de- 
feirdaMs  below  took,  a  bill  af  exceptions.     Judgment  having 
been  rendered  in  the  Supren^e  Court,  oil  the  verdict,  the  de- 
fendants below  brought  a  writ  of  error  returnable  to  this  court. 
The  plaintiff  below  derived  title  to  his  lessors,  in  a  tract  of 
land,  granted  by  letters  patent,  to  John  Hendrixe  De  Bruyn, 
dated  the  day  of  Vecenfiber,  1686,  in  the  second  year  of 

the  reign  of  King  Jame9  IL     This  jpatent,  ailer  reciting  an' 
Indian  deed,  dated  in  1668,  grants  as  follows : 

"  A  certain  piece  or  tract  of  land,  lying  on  the  east  side  of 
Hudson^ s  river,  or  the*  river  of  New  Albany,  beginning  from 
Davidson^ s  creek,  which  creek  lies  against  Bear  Island,  call- 
ed in  the  Indian  tongue,  Pahseapcxnpenock,  and  from  said 
creek,  stretching  southerly,  along  the  river  to  the  Saw-kill  of 
Frans  Peter se  Claver,  the  creek  in  the  Indian  tongue  called 
Petteenock,  stretching  to  the  east,  and  in  the  woods,  to  the 
first  two  lakes  or  in-waters,  which  are  called  i)y  the  Indian 
Hithook  and  Wawagewashpok.*^ 

The  plaintiff  gave  in  evidence,  1.  A  deed  from  J)e  Brwyn, 
the  patentee,  to  Lawrence  Van  Allen,  dated  twenty^thkil 
September,  1707,  in  fee,  for  the  consideration  of  four  huhdred 
pounds. 

2.  The  will  of  Lawrence  Van  Allen,  dated  fourth  Mnrth, 
1719-1^,  under  the  residuary  ckuse  of  whieh,  all  his  real 
estate  (not  before  specially  devised)  was  devised  to   his  nine 

[  *  497  ]  children,  as  tenants  in  common,  in  fee,  viz.  ^Johaimis,  Ef9ert, 
Peter,  Stephanas,  imtyci^,  and  Jacehu^  Van  Alien;  Cation 
'fine,  the  wife  of  Malgert  Mcdgertae  Van  Derpool ;  JariUe, 
the  wife  of  Lendert  PhUipsie  Conine ;  and  Christiana,  the 
wife  of  Johannis  Van  Deusen. 

3.  The  will  of  Enert  Van  Allen,  dated  sixteenth  Scptein- 
ber,  1719,  devising  all  the  right  and  title  which  he  acqtnred 
under  his  father's  wiH,  to  his  brother  Luycas  Van  Allen. 

4.  A  deed,  in  consideration  of  natttml  tove  and  affection, 
from  JohannSe  Van  Deusen  and  his  wife  to  hwycas  Vm 
Allen,  for  the  ninth  part  of  the  estate  devised  by  their  lather. 

5.  The  plaintiff  next  proved  that  Luycas  Van  Alien,  the 
son  of  Lawrance,  the  eldef^  died  prior  to  the  revolutionary 
war,  leaving  two  sons,  Lawrance  tod  John,  and  that  £»««?• 
T  ancc,  the  eldest,  was  now  living. 

6.  A  lease,  bearing  date  the  twenty-fcwirth  of  'it^eh,  1800, 
from  Lawrance  and  others,  to  the  fessor^  t)f  thfe  plaintiff,  for 
twenty-one  years,  to  enable  thera  to  bring  suits  akt  tow  to  re- 
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cover  the  premke^  therein  described,  as  follows,  to  wit ;  "  A    m  error 
certain  tract  or  tracts,  pieee  or  pieces  of  land,  situate  on  both  "albany. 
mde$  of  the  run  (^WAter,  called  VaUeije's  Mlly  together  with  Feb.&^Mvch 
the  said  run  <^  water  and  lands  tiiereby  covered  ;.iand  being        ^^^^* 
parcel  of  a  patent,  conamonly  called  De  J?nfyn'«  patent,  situ- 
ate," (fcc. 

7.  The  will  of  Jaechus  Van  AUm^  (the  son  of  Lawrance 
the  elder,)  dated  fourteenth)  of  October^  1754,  by  which  he 
devised  all  his  red  eslate  to  his  three  sons,  Lmorancey  Jo- 
hanniSf  and  Abraham.  Abraham  died  without  issue ;  his 
eldest  Ikotber,  Lawranee,  was  hisi  beir  at ,  kw^  Johannis 
died,  leaving  John^^J.  Van  AUen^  (one  of  the  lessors  of  the 
plaintiffs,)  his  eldest  son  and  heir,  who,  as  h^ir  of  his  father, 
claimed  <me  third  of  one  ninth.  The  said  lessor,  died  ip  1805, 
leaving  a  brother  axid  sister,  his  heir«  at  law.  Laioran^,  (the 
SOB  of  Jacobus  J  the  soil  oi  Lawrance,  Van  Allen  the  elder,) 
by  his  will,  bearing  date  the  nineteenth  ofJune,  1790,  devised 

aU  his  real  estate  to  his  ''^widow,  Jane  Van  Allen,  who  was  a       [*498 
party  to  the  lease,  dated  twenty-fourth  of  March,  ISOO. 

The  two  shares  of. Evert  and  Catharine,  \th^  plaintiff  con- 
tended, were  united  in  Luycae  their  brpther,  with  his  ninth, 
and  that  th^e  three  ninths  descended  to  JLai&rance,  Jtiis  eldest 
son,  who,  in  March,  1800,  made  the  leaset,  for  the  purpose  of 
bringing  *this  suit  The  lessors  claimed  these  thre^  ninths,  to- 
getl^r  with  one  ninth,. the  original  share  of  Jcu^obue,  ^the  son 
of  Lawrance  the  elder.)  This  last  mentionetl  ninui,  they 
claimed  under  the  same  lease,  executed  by  Jane  Van  Alien, 
who  derived  her.  title  (an  esitate  during  widowhood)  under  the 
will  of  her  husband,  dated  in  1790. 

Johan$Us  L.  Van  AUw,  the.  other  lessor. of  tthe  plaintiff, 
died  in  1604.  » 

8.  A  mi^  of  the  patent,  made  by  John  K  Va$^Allen,  was 
produced  and  proved,^  exhibitii\g  the  location  thereof^  accord- 
ing to  the  constructioni  contended,  for  by  tlie  plaintiff  below, 
that  is  the  river  between  Dauidson'e  creek  and  the  Saw-kill, 
i»  represented  as  the  ba^e,  and  upon  .thskt  basfe,.the  body  of 
land  stretches  east  .until  its  ext^t  is  terminated  by  the  lakes. 
It  was  proved)  that)  upon  this  construction,  the  premises  in 
queslioii  are  included  within  -  the  patent ;  and  that  if  the  north- 
em  boundary  of  th^  patei^t.be  run  from  the  mouth  o(  Fravis 
Peier$e'a  Sem*km  to  thei«quthem  extremity,  of  the  lakes,  the 
premises  would  also  be  included.  But  if  the  said  southern 
boundary  be  mn  from  tbe  mouth  of  th^  said  kill  to  the  nearest 
point  of  the  lakes^  the.  premises  in  question  are  excluded  ;  and 
that  lines  run  from  the  two  sjt;atioi»s  .upon  the,4ver  east,  until 
a  north  and  south  line  would  strike  the  west  side. of  the  lake 
or  lakes,  would  also  exclude  the  premises. 

As  early  as  tbe  year  1720,  a  survey  and  map  was  made  of 
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m  ERROR,  the  patent  to  De  Bruyn,  by  Philip  Vet  Planck^  a  survjyoi 
ALBANY,  of  eminence  at  that  day,  in  conformity  to  the  construction 
Feb.  &  March,  adopted  by  the  plaintiff  below ;  the  *north  and  south  boundary 
lines  runnmg  east,  and  the  lakes  being  the  eastern  extent  of 
the  patent.  At  the  same  time,  a  partial  division  was  made  by 
the  said  Philip  Ver  Planck,  of  lands  on  the  eastern  extent 
of  the  patents ;  and  the  proprietors  being  then  nine  iii  num* 
ber,  one  lot  was  assigned  to  each,  and  conveyed  by  the'm  to 
each  other,  in  severalty,  and  so  held  ever  since. 

In  the  year  1751,  the  patent  was  surveyed  by  J.  R,  Bleed- 
ef,  and  a  division  was  made  of  another  portion  of  the  said 
patent  by  him  ;  and,  as  it  was  contended  by  the  plaintiff  upon 
the  same  principle  of  construction  with  Ver  Plank's  survey ; 
and  on  that  division  several  lots,  to  wit,  No.  8. 17.  30,  and  31, 
lying  in  the  disputed  lines,,  were  laid  out  adjoining  to  the 
south  boundary  line  of  the  patent.  This  last  mentioned  di- 
vision was  confirmed  by  an  .act  of  the  legislature  of  this  state, 
passed  the  fourth  day  of  February,  1793,  which  contained  a 
proviso  that  nothing  therein  should  affect  the  rights  of  any 
person  or  persons,  except  those  claiming  under  Lawrance 
Van  Allen, 

It  was  also  proved,  on  the  trial,  that  the  boundaries  of  tfie 
patent  to  De  Bruyn  had  been  known,  and  actual  possessions 
and  improvements  made  under  it,  throughout  every  part  of 
the  same,  and  particularly  along  almost  the  whole ^xt^nt,  of 
the  north  and  south  boundary  lines,  as  far  back  as  the  meipory 
of  man  reached  ;  and  that  such  possessions  and  improvements 
have  beefn  uninterruptedly  held  and  enjoyed  apcordingly,  to 
die  time  of  trial.  ^  " 

In  further  confirmation  of  the  principle  of  location  contend- 
ed for  by  the  plaintiff  below,  he  produced  letters  patent  to 
Burger  Huyck  and  others,  dated  the  sixth  day  of  October , 
1731,  the  boundaries  whereof  are  described  as  follows : 

"A  certain  tract  of  land  situate^  lying  and  being  in  the 
county  of  Albany^  on  both  sides  of  the  Kinderhook  creek  or 
[  *  500  ]  river,  beginning  at  a  small  black  oak  tree,  ^marked  with  three 
notches,  and  standing  on  the  brow  of  the  falling  off  hills,  near 
the  south  end  of  the  land  granted  to  Birck  Wessels  and  Gar- 
ret Teunisse,  and  on  the  west  side  of  the  Kinderhpok  creek  or 
river,  and  on  the  south  side  of  a  small  run  of  water,  running 
down  the  said  hills,  whiph  tract  runs  from  the  said  black  oak 
tree,  north  sixty  degrees  west  ninety-five  chains,  then  north 
five  degrees  east  forty  chains,  to  the  easterly  bounds  of  ^  tract 
of  land  granted  to  Jan  Hendrixe  Be  Bruyn ;  then  along  his 
bounds  north  twenty-seven  degrees  east  ninety-three  chains, 
to  a  large  fish  pond ;  then  south-easterly ;  and  northerly  along 
the  south  and  east  sides  of  the  said  pond  to,"  &c. 

By  the  testimony  of  John  JE.  Van  Allen  it  was  proved,  that 
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be  had  never  surveyed  the  latter  patent,  with  any  leference  to  mM^^fi. 
the  former,  but  that  he  run  the  ^ast  line  oiBeBruyn^a  patent,  as     albany. 
claimed  by  them  in  1793.     Its  course  was  then  north  9  degrees  Feb.  A^  March, 
j1  5  minutes  east     The  description  of  the  east  line  of  JEZwj/cft'*  v_^^ 
patent  was  north,  if7  degrees  east,  and  if  the  allowance  of  the 
variation  of  the  compass  were  made,,  it  would  cause  those  lines 
to  diverge  still  more.  •  The  distance  from  the  south-east  corner 
of  DeBruyn's  patent,  as  shown,  to  the  lake,  was  one  hun^ 
dred  chains,  fifty-eight  links,  and  that  from  the  south-west 
corner  of  Huyck's  patent  to  the  lake,  was  ninety-three  chains. 
The  witness  did  not  know  that  be  had  ever  run  the  south 
line  of  Huyck\s  patent,  nor  could  he  speak  with  any  cer- 
tainty as  to  the  effect  of  the  lines  of  HuycKs  patent  upon 
[h  BruytCs;  but  from  his  general  knowledge  of  the  country, 
he  believed  the  southern  line  of  Huyck\s  patent  would  strike 
ne^ar  the  southreast  corner  ofjie  BruynfC  s  patent;  but  of  this 
he  had  no  knowledge  by. actual  survey. 

^he  plaintiff  also  produced  letters  patent  to  the  freeholders 
and  inhabitants  of  Kindethook,  bearing  date  the  fourteenth 
day  of  March,  1686,  in  the  third  year  of  King  James  the 
second,  for  a  tract  of  land,  thus  described :  "  All  that  tract  or 
parcel  of  land  that  heth  on  the  east  *side  of  Hudson^ s  river,  [  *  501 
r beginning  at  a  place  tailed  Swarte  Hook,  and  runs  north  upon 
-  said  river  four  English  miles  to  a  certain  place  called  David^s 
:Hook ;  and  then  runs  east  into  the  woods,  keeping  the  same 
breadth  to  the  land  of  Dirck  Wessels  aad  Garret  leunisse 
and' the  high  hills,  eight  English  miles;  and  then  south  to 
the  fall  of  Major  Abraham's.^^  This  patent  distinguishes 
■between  such  "  parcels  ets  had  been  in  anywise  taken  up,  divi- 
ded, allotted,  settled  and  appropriated,"  and  the  remainder 
not  yet  "  taken  up  or  appropriated."  The  parcels  of  the 
former  description  are  granted  to  twenty-eight  of  the  proprie- 
tors, by  name,  (De  Brwyn,  being  one  of  them,)  "  and  to  their 
several  and  respective  heirs  and  assigns."  The  remainder  is 
granted  to  thirty-one  persons,  including  the  tvventy-eight 
before  mentiqmd,  ^and  to  their  heirs,  successors  and  assigns, 
to  be  ditided  according  to  the  acts,  concessions  and  agree- 
ments of  the  inhabitants,  at  their  town-meetings. 

A  survey  and  map  of  partition  of  the  last  mentioned  patent 
was  nmde,  in  the  year  IW2,  by  Herfi(ianus  Wendell,  Crarrit 
■Van/Be^Berghaxid  hmc  Proomemy  commissioners,  appoint- 
ed itt  pursuance  of  th^  aets,  in  that  case  made  find  provided, 
which  map  was  filed  in  ihe  clerk's  o^ce  of  the  city  and 

•  county  of  Albany ;   on  which  partition,  the  whole  of  said 

*  patent  to  the  fireeholders  and  inhabitants  of  Einderhook, 
wfaieh  had  hot  been  theretofore  appropriated,  was  laid  out  in 
lofbs;  aad  the  patent  to  Jim  Hendrice  DeBruyn  is  on  the 
«aid  map  of  division,  which  ^he  counsel  for  the  plaintiff  con- 
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IN  ERROR,  tended  is  recognised  within  the^ame  boundaries^  and  on  this 
ALBANY,"  ^5*"**®  principle  of  location  as  always  claimed  by  the  proprietors 
Feb.  &  March,  thereof. 

Witnesses  were  also  sworn,  to  show,  that  the  boundary  line 
between  De  BruytCa  patent  and  the  patent  to  Kinderhook, 
being  the  south  boundary  line  of  De  Bruyn^a  patent,  has 
always,  since  the  said  partition,  *in  176?,  been  held  and  pos- 
sessed in  conformity  to  the  recognition  thereof,  in  the  said 
partition. 

It  was  admitted  that  the  lessors  of  the  plaii^tiff  were  both 
dead ;  one  of  them  died  about  two  years,  and  the  other  about 
one  year,  before  the  time  of  the  trial ;  but  their  lease  to  the 
plaintiff  was  yet  unexpired. 

The  defendants  below  contended,  that  the  premises  in  ques- 
tion were  included  within  the  bounds  of  an  older  patent, 
granted  to  Captain  John  Baker  and  Jacob  Janse  Flodder,  in 
1667,  the  boundaries  of  which  were  as  follows:  "A  certain 
parcel  of  bush  land  near  Fort  Albany^  together  with  the 
creek  or  kill,  with  the  fall  of  waters,  running  north  and  south, 
lying  and  being  upon  the  north  side  of  the  Eniiquea^  land,  at 
Kinderkook,  and  on  the  west  side  of  the  great  kill,  containing 

by  estimation acres  of  land.     The  deed  of  purchase  from 

the  said  Indians,  bearing  date,  at  Fort  Albany,  March  18, 
1666."  By  the  Indian  deed  to  the  above  named  patentees, 
the  Indians,  in  consideration  of  one  blanket,  one  axe,  three 
hoes,  two  bars  of  lead,  threq  handsful  of  powder,  one  knife, 
and  one  kettle,  conveyed  "  all  that  bush  land  and  kill  and  feU, 
running  north  and  south,  lying  and  being  upon  the  north 
side  of  the  Etniquss'  land,  at  Kinderhook,  and  on  the  north 
side  of  the  great  kill."  This  deed  was  filed  in  the  secretary's 
office,  in  February,  1667. 

The  defendants  proved  the  death  of  Flodder,  the  patentee, 
leaving  John  Jacobse  Gardini-er,  his  eldest  son,  and  heir  a<, 
law,  who  died,  leaving  Jacob  Gardinier,  his  eldest  son  and 
heir  at  law.  They'  also  produced  a  deed  fi-om  Jacob  Gardi- 
nier to  Edward  Wheeler,  dated  June  1,  1710;  in  which  the 
premises  conveyed  are  thus  described :  "  A  certain  creek 
called  Valla^e^s  Kill,  with  a  saw-mill  and  a  grist-mill  stand- 
ing thereon,  in  the  county  aforesaid,  behind  Kinderhook,  with 
all  the  land  and  wood  belonging  thereto,  so  as  the  same  is  now 
f  ^  503  ]  possessed  by  the  said  Edward  nheeler,  according  to  a  *patent 
granted  by  Governor  Richard  Nichols,  in  the  year  1667,  on 
the  thirteenth  April;  and  also  according  to  a  deed. of  the 
eighteenth  March^  1666,  and  referred  to  in  the  aforesaid 
patent  to  John  Baker  and  Jacob  Janse  Flodder" 

They  next  produced  a  deed  from  Edward  Wkeeleic  to 
Evert  Wheeler,  dated  fifth  January,  1739,  for  the  north  4>art 
.of  the  tract  granted  to  Flodder  and  Baker,  and  described  as 
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ying  upon  the  VaUatJe's  JKH,  beginning  where  the  BcUegat  inerroil 
sprout  or  branch  empties  into  said  kill,  thence  going  up  said     albany  " 
creek,  and  taking  in  all  the  lands  and  woodlands,  er^t  and  Feb.  &  March, 
west,  as  far  as  the  said  Edward  Wheeler^s  right  extended,  to        ^^^'* 
the  uppermost  part  of  the  pine  plains ;  also,  a  deed  for  the 
same  part,  from  Evert  Wheeler  to  Peter  Deyo,  dated  twenty- 
seventh  October^  1766,  for  the  consideration  of  forty  pounds. 
They  then  proved  the  death  of  Edward  Wheeler^  leaving 
Robert^  his  eldest  son  and  heir ;  and  produced  a  deed  from 
William  Wheeler  to  Peter  Deyo,  dated  seventh  May,  1766, 
for  the  residue  of  the  patent  to  Plodder  and  Baker,  for  the 
consideration  of  ten  pounds.     These  deeds  to  Deyo  contained 
full  covenants  of  seisin  and  warranty.     The  defendant  also 
produced  a  deed  from  Peter  Deyo  to  Daniel  Frier,  one  of 
the  defendants  in  the  court  below,  for  a  lot  of  four  hundred 
acres,  including  the  premises  in  question,  for  the  consideration 
of  four  hundred  pounds. 

*  The  counsel  for  the  defendants  then  attempted  to  show,  by 
the  testimony  of  witnesses,  many  of  whom  were  very  aged, 
the  ancient  possessions  and  reputed  boundaries  of  Plodder 
and  Baker's  patent ;  the  whole  of  which  evidence  was  detailed 
in  the  bill  of  exceptions,  but  which  it  is  unnecessary  to  state 
here. 

The  counsel  for  the  defendants  insisted,  at  the  trial,  that 
upon  this  evidence,  the  plaintiff  was  not  entitled  to  recover, 

1.  Because,  both  of  the  lessors  of  the  plaintiff  were  dead, 
and  the  title  was,  at  the  time  of  the  trial,  in  their  ^heirs  at      [*  504] 
law,   and,   poftsequently,  could  not  entitle   the  plaintiff  to 
recover  seisin  and  possession  of  the  premises  in  dispute. 

'2.  Because,  upon  a  just  construction  and  location  of  the 
j)atent  to  Jan  Hendrixe  De  Bruyn,  under  which  the  plaintiff 
claimed,  the  premises  in  question  could  not  be  included. 

'3.  Because,  by  a  correct  construction  and  location  of  the 
patent 'to  John  Baker  and  Ja^iob  Janse  Plodder,  the  premises, 
in  question  would  be  covered  by  that  grant,  which  being 
older  than  the  one  under  which  the  plaintiff  claimed,  must 
first  be  satisfied. 

4.  Because,  the  possession  of  the  defendants,  and  those 
under  whom  they  claim,  have  been  exercised  for  such  a  period, 
as  to  toll  the  right  of  entry  of  the  lessors  of  the  plaintiff,  if 
any  such  right  in  them  had  ever  existed. 

But  the  counsel  for  the  plaintiff  insisted,  that  upon  the 
evidence  offered,  the  plaintiff  was  entitled  td  recover, 

1.  Because  James  Jackson  was  the  plaintiff  in  this  action, 
and  the  death  of  his  lessors  could  not  prevent  his  recovery. 

That  the  patent  of  John  Baker  and  Jaccb  Janse  Plodder 
did  not  cover  the  premises. 
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IN  ERROR,       3.  That  it  was  not  capable  of  any  location  whatever. 
ALBANY         4'  I^j  ^^  *he  date  of  it,  any  actual  possession  was  acquired 
/eb.  6c  March,  under  it,  although  it  might  protect  any  such  contemporaneous 
>,^'-n!^^^^  possession,  it  could  not,  at  this  late  date,  be  so  located,  as  t^ 
Fbiib       embrace  any  thing  more. 

.    ^'  5.  The  patent  to  John  Hendrixe  De  Bruyn,  under  which 

the  plaintiff  claims,  upon  a  just  construction  and  looation, 
included  the  premises  in  question  ;  and, 

6.  No  adverse  possession  is  proved  sufHcieiit  to  -toll  the 
right  of  entry  of  the  lessors  of  the  plaintiff. 

The  judge  delivered  his  opinion  to  the  jury,  as  fallows: 
•  305  ]  "  The  motion  for  a  normxity  for  the  death  of  the  lessors  *of  the 
plaintiff,  is  overruled.  Such  death  cannot  affect  the  plaintiff's 
right  of  recovery ;  at  least,  it  cannot  be  taken  advantage  of 
at  nisi  prius.  The  first  question  rises  upon  the  location 
of  the  patent  to  De  Bruyn,  That  is  a  question  of  law,  unless 
the  patent  is  ambiguous.  In  my  opinion,  it  i?  not  ambiguous, 
and  the  construction  contended  for  by  the  plaintiff  is  correct. 
The  term  stretching  is  to  apply  to  the  whole  tract  of  land, 
and  not  to  the  lines,  or  any  of  then^.  The  whole  tract  is  to 
stretch  east,  in  the  manner  laid  down  upon  the  plaintiff's 
maps. 

**  The  construction  of  this  grant  being  matter  of  law,  is 

disposed  of  by  the  court ;  and  I  shall  only  leave  it  to  the  jtury 

to  determine,  whether  any  acts  of  the  parties,  or  acts  of  the 

government,  have  varied  jRrom  the  'construction ;  for  if  they 

,  have  not,  the  plaintiff  is  entitled  to  the  verdict. 

"  The  defence  set  up  is  double.  First,  under  the  patent  to 
Baker  and  Flodder.  This  patent,  supported  only  by  the  evi- 
dence noW  offered,  is  void,  and  incapable  of  location.  It  has 
no  bounds  to  the  east,  west,  or  north,  nor  does  its  south 
boundary  necessarily  extend  from  east  to  west,  the  whole 
extent  of  the  Emiqties^  land,  and  nothing  more  can  be  pro- 
tected by  it,  than  what  has  been  so  long  held  under  it,  that 
no  other  patent  covering  it  can  take  it  away. 

'^  If  my  construction  is  correct,  and  the  premises  are  in  De 
Bruyn^a  patent,  the  question  is  narrowed  down  to  the  mere 
adverse  possession  of  the  premises  in  question.  The  question 
as  to  the  extent  of  possession,  and  connection  between  the 
several  possessors  of  the  premises  in  question,^  is  left  to  the 
•  jury.  If  they  find  an  adverse  possession  of  the  premises  in 
question,  held  by  the  defendants  and  those  under  whom  they 
claim,  in  reguldr  connection,  <^ontilHi8d  for  twentyrseven 
years  and  five  months,  prior  to  the  commencement  of  this 
suit,  then  they  must  find  a  verdict  for  the  defendants ;  other-* 
[  *  506  ]  wise  for  the  plaintiff.  An  adverse  ^possession  from  the  year 
1774  to  the  present  time,  will  not  protect  the  defendants.  • 
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'  *  The  possessions  of  Robert  Wheeler  are  not  to  be  regarded  m  error. 
as  permanent  adverse  possessions  ;  they  were  probably  intend-  albany  ' 
ed  as  temporary,  for  the  purposes  of  hunting,  fishing,  or  Feb.  &  March, 
cutting  timber,  without  any  design  to  claim  the  land. 

"  The  deduction  of  title,  made  by  the  defendant,  will  not 
support  the  idea  of  adverse  possession/' 

With  these  observations,  the  judge  left  the  cause  to  the 
jury,  who  found  a  verdict  for  the  plaintiff. 

The  cause  was  argued  by  Sudam  and  JSL  WUliams,  for 
the  plaintiffs  in  error,  and  by  Van  Buren  and  Van  Vechieny 
for  the  defendant  in  error ;  but  the  argument  is  omitted,  as  it 
would  mi  be  well  understood,  without  a  reference  to  the 
maps  and  diagrams  which  were  produced. 

The  Chancellor.  The  bill  of  exceptions  was  taken  to 
the  opinion  of  the  judge  on  four  points. 

L  Because  both  the  lessors  of  the  plaintiff  are  dead;  and 
on  (his  the  defendants  grounded  their  motion  for  a  nonsuit, 
which'  the  judge  overruled. 

2.  Because,  upon  a  just  construction  and  location  of  the 
patent  to  Jan  Hendrixe  De  Bruyn,  the  premises  in  question 
could  not  be  included  ;  but  the  judge  determined  that  the 
premises  in  question  were  covered  by  it. 

3.  Because,  by  a  correct  construction  and  location  of  the 
paten^t  to  John  Baker  and  Jacob  Janse  Flodder,  the  premises 
in  question  were  covered  by  that  grant,  which,  being  older 
than  the  one  under  which  the  plaintiff  claimed,  must  be  first 
satisfied.  But  the  judge  determined  that  the  patent  of  Baker 
and  Flodder,  supported  only  by  the  evidence  offered,  was 
void,  and  incapable  of  location. 

*4.  Because  the  possessions  of  the  defendants,  and  those  [  *  507  ^ 
under  whom  they  claim,  have  existed  for  such  a  period,  as  to 
toll  the  right  of  entry  of  the  lessoFs  of  the  plaintiff,  if  any 
such  right  in  the  land  ever  existed.  JBut  the  judge  charged 
the  pry,  that  if  they  found  an  adv^irse  possession  of  the  prem- 
Tses  in  question  held  by  the  defendants,  and  those  under  whom 
they  claim  in  regular  connection,  continued  for  twenty-seven 
years  and  five  months  prior  to  the  commencement  of  the  suit, 
that  then  they  should  find  for  the  defendants ;  otherwise,  for 
the  plaintiff. 

These  points  have  been  precisely  stated  in  the  court  below, 
by  the  defendants  in  that  court  and  the  plaintifis  here,  as  rea- 
sons against  maintaining  the  aciioa;  and  on  those  points,  in 
exclusion  of  all  others,  the  opinion  of  this  court  is  required. 

1.  As  to  the  first  point.  That  the  death  of  a  lessor  does 
not  abate  a  suit  in  ejectment,  had  loAg  been  the  settled  doc- 
trine.    The  action  is  considered  as  a  legal  fiction,  devised  to 
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IN  ERROR,  subserve  the  purposes  of  justicse,  and  to  be  modelled,  as  f.u>^ 
ALBANY  ""  purposes  require ;  and  so  fer  has  this  doctrine  been  oarrled,  in 

Feb.  &^  March,  advancement  of  justice,  that  even  where  the  lessor,  was  a 
tenant  for  life,  his  death  was  not  permitted  to  abate  the  smU 
which,  it  was  held,  might  ^U  be  prosecuted,  for  the  damans 
and  costs.  (2  Sir.  1056.  Jenk.  293.  pi.  38.  1  Bac.  At»\ 
13.     Vin.  Eject.  (T.)  pi.  4.) 

2.  As  to  the  second  point.  In  the  case  of  Van  Garden  v. 
Jackson,  (5  Johns.  Rep.  467.)  I  said,  that  a4>ill  of  excep- 
tions was  given  by  statute,  not  to  draw  the  whole  matter  into 
examination,  but  only  on  the  points  to  which  it  was  taken  ; 
and  that  the  party  excepting,  must  lay  his  finger  on  those 
points,  which  might  arise  either  in  admitting  or  denying  evi^ 
dence  or  matter  of  law,  arising  from  a  fact  not  denied,  in 
which  either  party  was  overruled  by  the  court.  (2  Bac.  Abr. 
529.  Bill  of  Exceptions,  and  the  cases  there  cited^  2  Caines, 
169.) 

f  *  508  J  *The  case  on  which  this  court  is  now  required  to  decide 
affords  a  striking  illustration  of  the  utility  of  this  doctrine  y  Cch 
if  the  court  is  to  pursue  the  counsel,  in  the  line  of  their  dis 
cussion,  they  must,  after  deciding  on  the  law,  examine  the 
evidence,  weigh  the  relative  credibility  of  the  witnesses,  and 
determine  on  the  existence  of  facts,  to- the  total  subversion  of 
one  of  the  most  salutary  maxims  of  our  law,  that  to  questions 
of  fict  the  jury  are  to  respond ;  to  questionsof  law  the  judges. 
The  second  point  relates  to  the  construction  of  the  pateol 
to  Jan  Hendrixe  De  Bruyn.  The  construction  of  a  grant  is 
matter  of  law.  Its  legal  effect  is  only  deducible  from  its  tonn^, 
according  to  the  intent  at  the  time  of  making  it ;  (3  Baa,  Ahr» 
393 ;)  and  matter  subsequent,  which,  by  showing  the  sense  of 
parties,  may  authorize  a  jury  to  give  a  more  hbeial  or  restricted 
construction  to  it,  as  deduced  from  such  matter,  is  exclusively 
in  the  province  of  the  jury.  It  applies  with  equal  force,  whor 
ther  the  terms  in  which  the  grant  is  conceived  are  certain  ojr 
ambiguous  ;  for  both  require  extrinsic  aid  to  give  them  efiect, 
which  aid  it  is  not  in  the  power  of  the  -court  to  afford.  Thus, 
if  the  place  from  which  the  description  commences,  is  a  Mke^ 
and  the  place  to  which  it  is  to  proceed,  a  brook,  the  court 
would  restrain  the  parties  from  taking  a  rock  for  the  one,  or  a 
mountain  for  the  other ;  but  which  was  the  particular  lake  or 
brook  intended,  must  necessarily  be  left  to  the  jury. 

The  patent  to  De  Bruyn,  dated  in  December,  1686,  requires 
it  to  stretch  from  David's  Hook,  southerly,  along  the  river  to 
the  SaiV'kill  oiFrans  Peterse  Claver,  stretching  to  the  east, 
and  into  the  woods  to  the  two  first  lakes* 

Respecting  the  two  stations  on  Hudson's  river,  David'^ 
Hook,  and  the  Saw^kill,  there  is  no  contention  ;  and  no  con- 
struction has  been  suggested,  as  a  substitute,  for  carrying  the 
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eastern  extent  of  De  Bruyn's  patent  to  the  Fiah  Lake.    The  m  error. 
first  reach,  or  stretch  from  one  station  *to  the  other,  on  the    albany, 
Hudson^  has  no  latitude,  and  no  direction,  but  along  the  river,  Feb.  &  March 
This,  therefoie,  could  only  have  been  a  line  along  its  shore,        ^^'•* 
bending  with,  and  corresponding  to  its  inflections^  frpm  one 
point  to  the  other. 

The  next  stretch  is  to  the  east,  and  a  single  line  in  that 
direction  covers  no  land  ;  it  could  not  possibly  touch  the  two 
lakes,  as  they  are  described  in  the  patent,  or  the  two  expan^ 
sions  of  the  jFwA  iafcc ;  and  it  gives  no  closing  lines;  for  if 
a  single  line  is  to  be  run  east,;  it  is  absolutely  necessary  to 
supply  others,  if  the  lake  is  not  coextensive  with  the  distance 
between  the  two  stations  on  the  Hudson,  from  the  termination 
of  the  east  hne  to  and  along  the  lake,  and  from  thence  a  clos- 
ing line  to  David^s  Hook.  There  are  no  terms  in  the  grant 
which  can  possibly  supply  these  lines,  if  lines  only  are  as- 
sumed, as  the  means  of  description  ;  and  I  know  of  no  legal 
fwinciple,  which  will  afford  a  ground  for  so  subtending  those 
Snes. 

In  giving  my  opinion,  in  the  case  of  Van  Garden  v.  Jack- 
9on,  (5  Johns.  Rep.  462,,)  I  said,  that  the  word  stretching,  in 
its  common  use  in  grants,  during  the  early  periods  of  the  En- 
glish colonial  government  here,  was  applied  either  to  the  ex- 
tent of  a  single  line,  or  to  a  rolling  location,  in  which  the 
breadth  being  described  by  lines  or  surfaces,  was  carried,  with 
such  .breadth,  to  the  object  described  at  its  terminus.  This  I 
Ftill  think  correct,  when  applied  either  to  a  line,  or  to  a  roU^ 
ing  patent,  not  limited  in  its  lateral  extension,  after  departing 
from  its  base.  •  ^ 

The  patent  of  De  Bruyn  has  no  extent  eastward  from  the 
riv^,  unless  the  rolling  construction  is  applied.  It  is  to  stretch 
east,  and  into  the  woods,  to  the  first  two  lakes.  No  other 
lakes  having  been  shown,  to  which  the  description  can  apply, 
the  Fish  Lake,  which,  from  its  conformation,  was  probably 
considered  as  composing  two  distinct  lakes,  and  respecting 
which  there  has  not  been  *much  contention,  must  be  taken  to  *  510  ] 
be  the  lakes  intended  in  the  patent.  The  space  between  the 
two  points  on  the  river,  are  admitted  to  be  at  a  greater  dis- 
tance firom  each  other  than  the  northern  and  southern  extrem- 
ities of  the  lake. 

It  does  not  require  a  square  or  a  parallelogram  to. satisfy  the 
terms  of  this  patent.  If,^as  far  as  respected  its  lateral  extent, 
it  was  to  have  been  located  in  unlimited  space,  and  the  lake 
had  been  of  as  great  or  greater  extent  than  that  between  the 
two  points  on  the  Hudson,  its  breadth,  to  satisfy  the  terms  of 
the  patent,  ought  to  be  carried  without  variation  throughout ; 
but  its  lateral  eastern  extension  must  unavoidably  be  contract- 
ed by  circumstances.     Thus,  if  the  terms  had  been,  stretching 
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iXEltROR.   to  the  east,  to  a  tree  afccurately  described,  bo  as  not  to  iBidniit 
"albanv     ^  doilbt  of  the  tree  intended  standing  on  the  west  bank  of  the 
Feb.  &  lAjrfdi,  Fi&h  Ldk^ ;  these  terms,  construed  according  to  the  settled 
^^^  !i^    ^^^'  Unlforftily  al)plied  to  all  the  grants  of  the  crown,  that  they 
Frier       shall  feceive  a"  Construction  most  beneficial  to  its  interests, 
T.oJ^^o        would  have  imposed  a  construction,  that  two  lilies,  drawn 
""•«».      from  the  given  stations  on  the  Hudscn  to  such  tree,  so  ns  to 
make  it  the  vertex  of  the  triangle,  included  the  land  intended 
to  be  gf£inted ;  and  if,  instead  of  a  tree,  a  lake^  (as  in  tlus 
case)  was  given,  as  a  boundary,  of  less  extent  than  the  space 
between  the  two  stations  on  the  Hudson,  the  construction 
on  the  same  principle,  must  be,  that  all  the  land  lying  between 
the  Hudson,  and  the  lake,  and  straight  lines  drawn  from  the 
extremities  of  the  latter  to  the  stations  on  the  Hudson^  was 
included  by  that  description.     If  this  rule  wa«  not  to  be  ap- 
plied, the  extension  of  the  whole   breadth  to  the  point,  at 
which  it  first  touched  the  lake,  would  equally  satisfy  the  terms 
of  the  patent,  With  the  construction  which  I  deem  the  correct 
one. 

My  construction  of  the  patent,  deduced  from  these  consid- 
r*511 1  erations,  is,  that  the  line  (votnDavid^s  Hook  to  *the  Sau>-kitt, 
is  to  be  drawn  between  those  points,  along  the  east  shore  of 
the  H'Udson,  and  composes  the  western  boundary;  a  line 
along  the  west  shore  of  the  Fish  Lake,  in  its  whole  extent, 
the  eastern  boundary  ;  and  straight  lines  from  the  extremities 
of  the  lake,  to  the  stations  on  the  Hudson,  David^s  Hook, ' 
and  the  Saw-kitl,  the  northern  and  southern  boundaries. 
This  construction  satisfies  all  the  terms  of  the  patent 

The  direction  of  the  extent  from  the  river  is  positively  east. 
As  applied  to  the  space  on  the  Hudson  and  on  the  lakes,  the 
diagrams  of  the  parties  united  in  showing  that  the  direction 
was  accurately  described.  The  outlines,  hoitevcr,  on  the 
given  construction,  do  not  comport  with  an  east  course.  If 
the  description  had  applied  to  lines  only,  the  well  settled  rule 
of  construction,  that  where  a  course  and  natural  boimdary  are 
given,  dnd  they  do  not  correspond,  the  course  must  yield  to 
the  boundary,  as  more  certain,  would  reconcile  them  ;  but  if 
it  is  only  appBed  to  a  line  run  to  the  lakes,  it  being  required 
to  be  ran  east  to  the  lakes,  .though  it  might  be  a  question  at 
what  particular  part  of  the  Fish  Lake  the  east  line  was  to 
terminate,,  no  liberality  of  construction  could  substitute  a  line, 
Widely  departing  from  it,  aiid  which  would  require  almost  a 
right-angted  tinre  to  close  on  it,  when  a  direct  line,  in  that  sensCi 
was  described,  commencing  at  the  Hudson,  and  terminating 
at  the  lake. 

Whether  the  location  I  have  described  will  exclude  tlie 
premises  in  question,  is  not  a  subject  for  the  determination  of 
this  court ;  for  here,  as  in  the  court  below,  after  the  law  hai 
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been  pronounced,  the  jury  onljf  can  apply  it  to  the  facts,  which  in  error. 
ate  to  be  collected  by  them  from  the  evidence  adduced ;  and     albany, 
they  only  can  decide  whether  the  premises  in  question  are  Feb.  &  March 
within  or  without  it.     In  this  case,  if  the  judge  has  not  given  oJ^^Ji.,^ 
the  true  construction,  he  has  niistaken  the  law  on  the  subject^       Frier 
and  if,  instead  of  leaving  it  to  the  jury  to  decide  whether  J)e     j^cksoh 
Bruyn^s  patent  included  the  premises,  he  has  decided,  as 
matter  of  *law,  that  the  premises  were  covered  by  it,  he  as-       [  *512] 
sumed  a  right  of  detefiiiining  on  both  law^  and  fact ;  and  in 
that  he  has  erred.     If,  indeed,  the  judge,  in  giving  his  opinion 
<»n  the  result  of  the  evidence,  had  so  charged  the  jury,  the 
better  resort  would  have  been  to  the  Supreme  Court,  for  a 
new  trial,  on  the  ground  of  misdirection  ;  but  as  it  comes  up, 
as  a  matter  of  law,  arising  from  a  fact  not  denied,  the  exist- 
ence of  the  patent,  I  hold  it,  if  it  is  well  taken,  a  valid  reason 
to  be  assigned  in  error. 

3.  The  next  point  in  the  bill  of  exceptions,  is,  that  the  judge 
determined  that  the  patent  of  Baker  and  Plodder^  supported 
only  by  the  evidence  offered,  was  void,  and  incapable  of  loca- 
tion. 

In  the  exposition  of  ancient  grants,  our  courts  have  uni- 
formly been  liberal,  to  give  effect  to  them,  according  to  their 
intent.  The  patent  to  Baker  and  Flodder  is  an  ancient  grant. 
It  is  dated  in  1677,  only  three  years  after  the  surrender  of  the 
colony  to  the  English,  and  intermediate  that  event,  and  its 
fin&l  cession,  in  1674,  a  period  claiming  peculim*  indulgence  as 
to  the  coristruction  of  the  grants  then  issued  ;  the  descriptions 
of  that  day  being  more  inaccurate,  from  the  circumstance  of 
the  conquering  and  conquered  people  speaking  different  lan- 
guages ;  from  the  imperfect  knowledge  of  the  interior  of  the 
country,  beyond  the  shores  of  the  navigable  waters  ;  and  from 
the  grants,  not  being  preceded  by  actual  surveys.  All  these 
considerations  are  connected  with  the  general  history  of  the 
country,  and  some  of  them  are  deducible  from  the  grants  now 
under  examination,  and,  of  course,  proper  to  be  mingled,  in 
giving  it  a  construction,  if  it  should  be  requisite  to  resort  to 
those  aids ;  for  whatever  may  be  the  circumstances  under 
vvhich  it  was  made,  it  must  receive  its  construction  from  its 
terms,  and  according  t6  its  intent  at  the  time  it  was  issued ; 
but  to  test  the  opinion  in  review,  it  iis  only  necessary  to  deter- 
mine whether  this  is  a  void  grant. 

From  the  terms  of  Baker  and  Floddefs  patent,  it  is  to  *be      [  ♦  518  j 
collected,  as  a  legal  construction,  that  a  certain  parcel  of  bush 
or  wood  land,  together  with  a  creek  or  kill,  with  the  fall  of 
water,  running  north  and  south,  lying  and  being  on  the  north  ^ 
side  of  the  Emiques^  land,  and  on  the  west  side  of  the  great 
kill,  was  granted. 

Bush  or  u)ood  land,  a  creek  and  a  fall,  are  descriptions  of 

Vol.  VIII.  50  393 


ftl3  CASES  IN  THE  COURT  OP  ERRORS 

IN  ERROR,  subjects  susceptible  of  grant ;   and  the  further  description, 

ALBANV,    h^^S  ^"  the  north  side  of  the  Emiquea'  land,  and  the  west  side 

JPeb-  jfc  March,  of  the  great  kill,  without  evidence  extrinsic  the  patent,  might, 

^^^p..^^^:^^  by  possibility,  be  as  perfect  as  the  ingenuity  of  man  could  Imve 

Friee       devisedj  for  aught  that  appears  from  the  patent;  for  the  great 

JACKsoir      ^^^^^  ^od  the  Emique^  land  might  form  a  square,  a  circle,  or 

a  polygon,  completely  enclosed,  and  defined  by  those  objects. ' 

In  every  general  description  of  this  kind,  its  application  i» 
to  be  determined  from  the  situation,  form  stnd  extent  of  the 
objects  to  which  it  relates ;  and  both  the  Emiques'  land  and 
the  creek,  though  the  general  bearing  of  the  whole  extent 
might  satisfy  the  terms  of  description,  as  lying  on  the  north 
side  of  the  one,  or  west  side  of  the  other,  might  be  of  a  shape 
to  enclose  the  land  granted,  so  as  to  leave  no  doubt  as  to  the 
object  of  the  grant. 

Uncertainty  as  to  the  application,  abstracted  from  the  ques- 
tion of  law,  must  unavoidably  exist,  as  to  all  grants  ;  for  it  will 
be  readily  comprehended,  that  it  is  not  possible  to.  make  a 
grant  of  any  parcel  of  land,  by  metes  and  bounds,  defined  w^ith 
perfect  accuracy,  which  a  stranger,  totally  unacquainted  with 
the  objects  of  the  grant,  but  from  its  import,  and  unacquainted 
with  the  country  contiguous  to  it,  can  locate,  without  acquir- 
ing a  certain  portion  of  knowledge  for  that  purpose,  extrinsic 
the  grant.  He  must  ascertain  the  distance  and  names  of  the 
lakes,  rivers,  or  creeks,  if  either  compose  part  of  the  descrip- 
tion ;  and  in  locating  the  simplest  figures,  a  square  or  a  circle, 
the  place  of  beginning  of  the  one  and  the  centre  of  the  pther^ 
must  be  necessarily  discovered  by  inquiry,  or  knowledge  ac- 
[  *  514  ]  quired  extrinsic  the  grant ;  and  a  *person  perfectly  acquainted 
with  every  circumstance  essential  to  a  correct  location,  could 
not  possess  that  knowledge  intuitively ;  but  would  insensibly 
avail  himself  of  it,  as  if  it  had  been  expressed  in  the  grant. 

The  judge,  in  this  case,  did  not  found  his  opinion  on  the 
patent  only,  but  also  on  the  evidence  offered  in  connection 
with  it ;  the  qualification  he  made,  that  nothing  more  could  be 
protected  by  the  patent  than  what  had  been  so  long  held  under 
it,  that  no  other  patent  covering  it  could  take  it  away,  he  ob- 
.  viously  grounded  on  the  right  of  possession  only,  for  it  could 
have  no  effect  on  the  possessory  right,  but  as  evidence  that  the 
person  possessing  claimed  the  land  as  his  own.  From  a  Void 
patent,  no  right  could  possibly  be  deduced. 

This  could  not  be  a  void  grant,  on  another  groimd ;  for 
some  of  the  subjects  of  grant  were  obviously  described  with 
sufficient  certainty.  A  creek  is  a  word  as  certain  as  a  hcuBe ': 
a  /aK,  if  a  distinct  object  of  grant,  is  equally  so*  That  a  fall 
*  is  mentioned,  when,  in  fact,  there  were  several  falls  on  the 
creek  granted,  which  has  been  urged,  though  it  does  not  ap- 
pear, would  not  detract  from  its  certainty,  if  the  creek  passed 
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for  a  grant  of  a  t^act  of  land,  comprised  in  eettainand  indn*  /jy^jjuo/j 
bitable  boundaries,  together  with  a  Aot^e,  would  pass  all  tbe     albany 
other  houses  erected  on  it.  Feb.  &  March. 

The  only  authority  which  has  been  oited,  as  applicaMe  to  *^*^- 
this  subject,  is  one<  in  which  a  tract  of  land  was  granted,  as 
Ipng  in  one  county,  when,  in  fact^  it  extended^  into  another 
It  ivus  held,  that  it  could' not  operate  to  pass  the  land  beyond- 
the  bounds  of  the  county  to  which  it  was  limited ;  and  this 
cannot,  on  any  construction,  be  considered  as  uncertain,  for  it 
was  certainlff  beyond  the  limits  of  the  grant.  {Moofe,  176w 
3  Bac.  Abr.  389.) 

In  this  case,  the  charge  was  general,  that  the  grant  was  void. 
If  it  is  void,  this  court,  by  concurring  in  that  opinion,  will  de- 
cide the  Only  question  presented  on  this  *point ;  for  it  cannot  *  [  &15  | 
be  necessary  to  examine  the  construction  of  a  fetally  inopera* 
tive  grant.  If  it  is  «ot  void,  the  application  of  the  construc- 
tion cannot  begot  At -'here;  for  by  pronowncing'the  opimon 
of  the  court  below  erroneous,  all  decision,  beyond  that'point> 
muist  be  extrajudicial. 

The  court  beldw  was  not  correct  in  deciding  beyond  the- 
mere  question  of  law ;  for,  as  to  the  facts,  the  jury  were  to 
decide  exclusively ;  and  this  rule  is  so  rigid,  that  in  an  action 
of  trover,  though'  a  demrind  and  refosal  is  so^  far  conclu»i\«e  evi* 
dence  of  conversion,  that  the  court  will  set  aside  a  verdict 
finding  contrary  to  it,  yet  if  upon  a  special  verdict,  both  de- 
mand and  reflisal  are  found,  it  'has  been  held,  that  the  court 
cannot  infer  a  conversion  from  those  circumstances. 

I  am,  therefore,  satisfied  that  the  opinion- expressed  on  this 
point,  was  not  correct ;  a))d  that  in  this  there 'is  also  error. 

4.  The  fourth  point  did  not  arise  in  admitting  or  denying 
evidence  or  matter  of  law,  arising  fi'om  a  fact  not  denied.  It 
was  a  proper  subject  to  ground  an  application  for  a  new  trial. 
It  is  not,  therefore,  a  point  on  which  the  opinion  of  this  court, 
on  a  bill  of  exceptions,  can  be  required.  • 
'  I  have  before  intiinated,  that  the'  mode  of  proceeding,  by 
bill  of  exceptions,  is  derived  irom  a  statute  provision,  that  it 
was  the  intent  of  the  statute  to  enable  a  party  to  avail  himself 
of  6rror  not  apparent  from  the  record*;  that  the- review  is  risidly 
xjonfined  to  the  precise  exceptions  in  the  bill,  and  to  no  other ; 
that  it  never  can  be  a  ground  for  a  general  examination  of  the 
record,  much  less  of  the  evidence' <)ffered  in  a  cause,  which  is 
only  introd'uced  explanatory  of  the  bearings  of  the  exceptions ; 
that  the  statute  did  not  intend  to  withdraw  from  the  jury  their 
incontrovertible  right  of  determining  uponiacts.  Hence  all 
the  |)oints  which  have  been  disctissed,  not  appearing  from^  the 
bill,  were  not  well  addressed  *to  this  court;  and  must  be  con-  [  *  516  ] 
sideredas  out  of  the  case;  and  whether  the  patent  of  Baker 
and  Flodder  is  to  jeceive  the  one  construction  contended  for, 
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mERKon.  ^r  the  otfaen,  eatinot,  on  this  bill,  be  a  aobjeet  o£  d&&mm*     Ut 

ALBANY     *^  correet  legail  effect  htd,  been  communicated  to  the  jury,  il 

Feb.  &,  Marcii,  would  have  become  their  duty  to  have  censidejed  the  evidence; 

^^J^^i^^  to  oontrast,  to  weigh  il,  to  deade  on  the  relative  credibilii^  of 

FRimR       ^e  ^vident^e  offemd,  and  frota  the  whole,  to.  locate  the  patent. 

V-  That  they  w«re  Hoi  permitted  to  do  so,  appeara  to  me  to  b^ 

4rrxso«.     iDnnifQg^  errop;  and  for  the  reaaona  I  hav^e  assig^ed^  I  am  for 

reversing  the  judgment,  oa  the  gecond  and  thiird  ex^ption^h 

taken  in  the  bill. 

LetoiSy  senator,  declared  himself  of  the  same  opinion. 

Piatt,  senator,  also  concurred. 

H»  Yates,  jun.  seiMitor.  The  points  in  this  cause^  as  stat^ 
m  the  bill  of  exceptions,  taken  to  the  opinion  of  the  judge  at 
nisi  prius,  are  four.     (Here  he  stated  tbem.) 

The  rule  of  practice,  as  to  the  first  point,  has  long  been 
settled,  the  action  of  ejectment  being  a  mere  fiction  to  try  the 
tkle.  Where  the  estate  does  not  cease  to  exist  in  the  heirs, 
by  the  death  of  the  lessor  of  the  plaintiff,  the  suit  4o^  lE^ot 
8bai«. 

Th^  second  point  involves  the  construction  of  the  patent  to 
Jane  Hendrixe  de  Bruyn,  granted  in  December ^  1^86,  under 
which  the  plaintiff  claims. 

The  description  of  this  patent  is  as  follows :  ^'  That  certain 
piece  or  tract  of  land  lying  od^  the  east  side  of  Hudson^ s  river 
beginning  froio  Davidson^ s  creek,  and  from  said  creek  stretch- 
ing soatherly  along  the  river  to  the  Sam-kill  oiFrans  Feter 
r  *  517  ]  Ckmjery  and  stretching  to  the  ^easi,  and  in  the  woods  to  the 
first  two  lakes,  or  in^watters." 

Was  the  question  now  to  be  decided  on  the  testimony,  as 
'  presented  in  the  bill  of  exceptions,  the  original  location,  the 
survey  by  Ver  Planck  in  1720,  the  regulations  of  government 
in  1731,  the  division  made  by  Bleacher  in  1751,  and  the  ad- 
missions, as  far  as  the  acts  of  the  patentees  of  Kinderhook 
could  be  cfdled  so,  in  the  subdivision  of  their  patent,  would  be 
strong  reasons  for  not  disturbing  lines  which  had  been  acqui- 
eseed  in  for  so  long  a  period  of  time ;  but  we  are  confined 
within  narrower  limits^  The  question  before  the  court  now 
to  be  decided  is,  whether  the  judge  wi^  or  was  not  right  in 
his  decision  and  charge  to  the  jury,  and  which,  oa  this  point, 
waa  a  mere  legal  construction  founded  on  the  patent  itself. 
A  construction  must,  therefore,  be  given  by  us  to  this  patent, 
without  that  testimony.  The  line  from  Davidson^ »  creek  to 
the  Smio-kiU  of  Frans  Peter  Claver,  is  along'  the  river ;  it  is 
admitted  that  the  Fish  L^ke  is  one  of  the  lakes  intended  in 
the  grant,  and  from  the  iaets,  as  they  appear  before  us.  we 
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have  reason  to  belieVe  that  the  Fish  Lake,  from  its  fotm,  is  injsIRROr. 
the  samei  with  the  two  lakes  mentioned  in  the  said  grant,     albany 
Those  facts  being  settled,  and  in  some  measure  admitted  by  Feb.  &  March, 
both  parties,  it  follows,  of  course,  that  the  river  is  the  western,  ^.^^^Ji^JX^^ 
and  the  lake  tbe  eastern  boundary.     The  only  question  then        F*ii«» 
to  be  determined,  on  this  second  point,  is,  wliat  eonstruetion      -   ^• 
imust  be  given  to  the  Word  etretchingy  as  used  in  tlie  patent ;       ^^*^" 
^r«4iether  it  eipplies  to  the  lines,  to  the  land,  or  to  both ;  and  if 
applied  to  either,  or  both,  whether  it  necessarily  follows,  that 
the  northern  and  southern  boundary  lines  of  the  patent  should 
be  parallel  to  each  other,  and  should  be  extended  from  the 
river,  as  its  base,  a  due  east  course,  until  it  intersected  a  line 
north  and  south  through  the  lake.     If  a  correct,  construction 
will  not  warrant  the  running  of  the  southern  line,  parallel  to 
the  northern,  or  a  due  east  course,  whether  *that  line  oughtto       [  *  518  | 
incline  to  the  north,  so .  as  to  touch  the  most  southern  ex- 
tremity of  the  lake,  or  should  incline  still  more  to  the  north, 
so  as  to  touch  that  part  which  is  nearest  the  river,  being^the 
•westernmost  extremity  of  the  lake:     Strett^ingy  9ts  used  in 
the  patent,  is,  in  my  opinion,  apphcable  to  the  lines  as  well  as 
the  land;  that  it  does  apply  to  the  lines,  is  evident  from  the 
manner  in  which  the  same  word  is  before  used  in  the  descrip- 
tion of  this  patent :  "  From  said  creek  stretching  southerly 
■along  the  river,  to  the  Saio-kUl  of  Fmns  Peter  Claverf 
clearly  intending  that  ♦he  line  along  the  river  should  stmtch 
southerly :  the  Saw-^kill  of  Frans  Feter  Claver  not  extending 
*along  the  southern  bounds  of  the  whole  tract:  and  that  the 
Knes,  as  well  as  the  land,  are  intended  by  the  vford  stretching, 
us  used  the  second  time,  appears  evident  to  me,  from  the  con- 
sideration that  the  place  of  beginning,  at  the  north-western 
corner  of  the  tract,  had  been  desi^ated,  and  the  line  along 
the  Hudson,  and  the  south-western  corner  •mentioned.     The 
general  words,  therefore,  "  stretching  to  the  easi,^^  are  appli- 
cable to  the  land,  -as  lying  along  the  described  base,  and  moce 
particularly  to  the  lines  as  stretching  from  the  northern  and 
southern  extremity  of  the  base  "  to  the  east,"  or  a  due  east 
course,  as  nearly  as  possible,  so  as  to  cause  both  fines  to  touch 
the  lake  or  lakes.     If,  therefore,  a  due  east  course  of  the  south 
line  will  touch  the  lake'  at  all,  to  this  course  they  ought  then 
Strictly  to  adhere,  in   ascertaining  the   true  bounds  of  the 
patent ;  but  if  it  will  not  touch  the  lake,  a  straight  line,  for  the 
southern  bounds  of  the  patent,  ought  to  be  drawn  from  the 
south-western  extremity  of  the  base  to  the  lake,  deviating  from 
a  due  east  course  as  fittle  as  possible.     It  would  be  improper 
to  draw  the  line  from  the  Saw-kill  to  the  nearest  part  of  the 
lake,  unless  that  part  extended  further  south  than  any  other  ^ 

part  of  it,  but  the  fine  must  be  so  drawn  as  to  touch  the  most 
southern  extremity  or  projection  of  the  lake.     It  is  immaterial, 
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Feb.  &  March, 
J  811 

Frieb 

V. 

Jacksoh. 


IX  ERROR,  in  my  view,  whether  this  line  *is  the  shortest  or  longest.  When 
ALBANY     ^  natural  boundary  and  course  cannot  both  be  reconciled  or 
''--'■    gatisfied,  }he  course  ought  to  be  abandoned  no  farther  than 
is  absolutely  necessary  to  correspond  with  the  natural  boun- 
dary.    If  this  line  be  adopted  as  the  southern  boundary,  it  is 
admitted  that  it  includes  the  premises.  , 

The  judge,  therefore,  was  correct,  as  far  as  it  affects  the 
present  cause,  in  giving  the  construction  tp  this  grant,  that  the 
premises  were  included  in  it;  but  I  do  not  agree  with  hiti)  in 
the  opinion  that  "  the  whole  tract  of  land,  between  the  two 
river  stations,  must  stretch  east,  in  the  manner  laid  down  in 
the  plain tiif's  map/' 

The  third  point  involves  the  construction  of  a  fmtent  grant- 
ed to  John  Baker  and  Jacob  Janae  Plodder ,  described  as 
follows: 

"  A  certain  parcel  of  bush  land,  near  Fort  Albany y  together 
with  a  creek  or  kill,  with  the  fall  of  water,  running  north  and 
south,  lying  and  being  upon  the  north  side  of  the  Emiq%ies^ 
land,  at  Kinderhook,  and  on  the  west  side  of  the  great  kill, 
containing,  by  estimation, acres  of  land." 

This  patent  of  Plodder  and  Baker  will  not  admit  of  any 
possible  construction,  so  as  to  include  l;h,e  premises.  I  am  ful- 
ly persuaded,  from  the  words  of  the  grant,  that  it  is  impossible 
at  this  time,  to  give  any  just  construction  to  it,  or  to  discover 
what  was  intended  by  government,  except  the  creek  at  the'fall, 
and  the  fall ;  but  what,  or  how  much  land,  is  uncertain.  We 
can  only  judge  from  the  location  of  it  by  the  patentee,  which 
'  was  the  creek  at  the  fell,  and  the  land  immediately  adjoining. 
If  any  other  possessions  or  locations  did  exist,  the  jury  must 
have  taken  them  into  consideration,  under  the  charge  given  by 
the  judge;  which  charge,  in  relation  to  this  patent,  was,  in  my  . 
opinion,  correct. 

The  fourth  point,  in  relation  to  adverse  possession,  was 
properly  submitted  by  the  judge  to  the  jury ;  and  I  see  no 
520  ]  cause  of  exception  to  the  manner  in  which  this  *was  submit- 
ted by  him.  The  testimony  was  not  such  as  to  make  out  an 
adverse  possession.  I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Supreme  Court  ought  to  be  affirmed. 

But  the  majority  of  the  court  (for  affirming,  6 ;  for  revers- 
ing, 14)  being  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  reversed,  it  was. thereupon  ordered,  adjiidg- 
ed  and  decreed,  that  the  judgment  rendered  by  the  Supreme 
Coui;t  be  reversed,  that  the  record  be  remitted,  and  a.  venvn 
facias  de  novo  bo  awarded  by  the  said  court. 
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IN  ERROR. 

ALBANY, 

Feb.  ^  Marchf 

1811. 


SiMiroir  Catlin,  Plaintiff  in  error, 
CLgainst 


Catus 

V. 


James  Jackson,  ex  denu  Gratz  and  others,  Defendant     J^cj^^o'- 

in  error. 

THIS  was  an  action  of  ejectment,  and  was  tried  at  the  a  seizure  of 
Otsego  circuit,  in  June,  1806,  when  a  verdict  was  taken,  sub-  l^jJ^^'^Y'**^" 
ject  to  the  opinion  of 'the  Supreme  Court,  on  a  case,  stating  jeU  ""ySaaJ) 
the  evidence  produced  at  the  trial,  with  liberty  to  either  party  ^  "oi  <J«ves{ 
to  turn  the  same  into  a  special  verdict.  In  May  term,  1807,  thedebSJ^  nor 
the  Supreme  Court,  after  hearing  the  case  argued,  gave  judg-  <*o««  *  ^^^  »* 
ment  for  the  plaintiff  below;  and  the  defendant,  the  present  sheriff"'  uniSl 
plaintiff  in  error,  having  put  the  case  into  form  of  a  special  ^^  purchase 
t^erdii^,  brought  *a  writ  of  error  to  this  court,  in  order  to  re-  [  *  521  ] 
verse  the  judgment  of  the  Supreme  Court.     (See  2  Johns.  SJa^died^di"! 

Rep,  248.)  livered.*A  sht 

The  material  facts,  stated  in  the  special  verdict,  were  as  fol-  \^'^^  is^with^n 
lows :  William  Peters  recovered  judgment  in  the  Supreme  ihe  statute  of 
Court  of  the  province  of  JVew?- Forfe,  in  January  term,  1770,  ^'^^where  a  shc- 
against  George  Croghan,  for  £5,739  12«.  2d.  1-2  of  debt,  riff  execufed  % 
and  £9  1*.  damages  and  costs,  which  was  duly  docketed  in  soid^  b*^'him°1 
the  clerk's  office,  the  tenth  February^  1770.  The  judgment  luciion^  uSder 
was,  afterwards,  in  October,  1773,  duly  revived;  and  in  Jan-  Sefit'enwi'it^to 
uary,  1774,  Peters  issued  a  testatum  fieri  facias  on  the  judg-  the  attorney  of 
ment,  directed  to  the  sheriff  of  Tryon  county,  and  returnable  {J^®dSit!erS  to 
to  the  said  court,  on  the  third  Tuesday  of  April  then  next,  the  grantee,  on 
By  virtue  of  this  execution,  the  sheriff  levied  on  a  tract  of  land  J[j|  ^^^^^^^, 
of  which  Croghan  was  seised,  under  a  patent  granted  to  him  money  "k  wta 
the  sixteenth  January,  containing  40,000  acres.  The  exccu-  ^^^^  ^^'l^sld  T 
tion  was  returned  in  April  term,  1774,  with  the  following  re-  tiV  <fe?d%ntii 
turn  endorsed :  "In  obedience  to  the  within  writ,  I  have  seis-  **'«  purchase- 
ed  certain  lands  oif  the  within  named  George  Croghan^  in  my  ^Sd%r  co^*^ 
bailiwick,  of  the  value  of  one  thousand  pounds,  which  remain  ^^^f^r^ff^^j'* 
unsold  for  walit  of  buyers."  "  A  writ  of  venditioni  exponas  deliver"  a  S 

as  an    escrow , 
but  the  money 
most  be  paid  at  a  day  certain,  or  Within  a  reasonable  time,  or  the  sale  will  be  void.     What  is  reason- 
able time,  depends  on  circumstances ;  but  it  seems  that  it  cannot  extend  beyond  the  return  day  of  the 
venditioni  exponas,  or  at  most,  the  next  vacation. 

"By  Ihe  act  of  attainder  and  confiscation,  of  the  22d  October ^  1779,  a  mere  copdition  did  not  becomo 
forfeited,  so  as  to  vest  in  the  people  of  the  state  the  riffht  to  perform  it.  Where  a  person  purchased 
land,  at  a  sheriff's  sale,  in  1774,  and  a  deed  was  delivered  to  a  third  person,  to  be  delivered  to  the  gran- 
tee, on  payment  of  the  purchase-money,  and  tlie  purchaser  did  not  pay  the  money,  but  was,  afterwards, 
attainted,  in  1779,  it  was  held,  that  the  state  could  not,  by  payinflf  the  money,  perform  the  coudiUou,  or 
devest  the  estate  of  the  original  debtor  or  his  heirs.  And  that  a  private  act  of  the  Ic^slature,  passed  on 
the  petition  of  the  judgment  creditor,  directing  the  land  to  be  sold,  and  the  money  to  be  paid  lo  the  cre- 
ditor, did  not  take  away  the  rights  or  interests  of  the  debtor  or  his  heir^.  or  affect  any  oerson  not  a  par- 
ty to  the  act.  (a) 

Id)  Vide  Simonds  r.  OaOin,  9  CatnM,  61.    Jaeksm  T.  Cat2m,  3  J^tms.  Rep  948.    See  also  3 
R.8.ZJ0,ut.4^    /d.  373,  see.  61, 63.  399 
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T^  ERUOJL  was  thereupon  issued,  in  the  same  term,  directed  to  the  sheriff, 
ALBANY,     commanding  him  to  sell  the  lands,  and  have  the  moneys  aris- 

5  «b.  &  March,  Jng  from  the  sale,  before  the  court,  on  the  third  Tuesday  of 

,_^  ^r^^^r  J'^ly  then  next.  On  the  thirteenth  and  fourteenth  July,  1774, 
Catliji  the  sheriff  sold,  at  public  auction,  several  parcels  of  the  lands, 
jAcjEsoif.  ^^^  amoM  others  the  premises  in  question,  to  Thomas  Jones, 
being  the  highest  bidder,  for  £942  48.  Sd.  The  following  re-^ 
turn  was  endorsed  by  the  sheriff,  on  the  writ  of  venditioni 
exponas :  "  By  virtue  .of  the  within  writ  to  me  directed,  I 
have  .exposed  to  sale  the  lands  and  tenements  within  mention- 
ed, of  the  within  uaiBed  George  Croghan,  and  have  there- 
upon caused  to  be  made  the  debt  and  damages  within  written, 
which  certain  moneys  before  our  lord  the  king,  at  the  day  and 

r*5221  ^place  within  contained,  I  have  ready,  as  within  commanded.'' 
But  the  writ  and  return  were  not  filed  until  the  twenty-second 
day  of  March,  17B8.  On  the :  ninth  November,  1774,  the 
sheriff  made,  sealed  and  delivered  to  James  Duane,  (who  was 
the  attorney  of  William  Peters,)  as  an  escrow,  to  be  deliver- 
ed to  Thomas  Jones,  the  purchaser,  whenever  the  considera- 
tion money  should  be  paid  to  the  said  James  Duane,  a  deed-poll 
of  the  lands  so  seized  and  sold  by  virtue  of  the  said  execution. 
This  deed  recited  a  subsequent  judgment  against  Croghan,  in 
favor  of  John  Morton,  and  a  mortgage  of  the  premises,  dated 
the  fourteenth  February,  1779,  from  Croghan  to  Goldsbraw 
JBanyar,  for  securing  the  payment  of  £840,  and  that  the  sale 
was  made  by  the  consent  of  Banyar,  to  pay  the  debts,  ac- 
cording to  their  legal  priority.  The  deed  acknowledged  the 
receipt  of  the  consideration,  and  a  receipt  was  endorsed  by 
the  sheriff,  in  full  of  the  consideration  money  of  £952.  4^.  8d. 
A  release  from  Banyar  to  Jones,  dated  thirtieth  November, 
1774,  was  also  endorsed,  and  delivered  also  to  the  said  James 
Duane,  as  an  escrow,  to  be  delivered  to  Jones,  whenever  the 
consideration  money  mentioned  in  the  sheriff's  deed,  should 
be  paid  by  Jones  to  Duane.  The  execution  of  these  deeds 
was  proved  by  John  Lansing,  junior,  one  of  the  subscribing 
witnesses,  and  a  certificate  of  the  proof  was  endorsed,  as  fol- 
lows :  "  Be  it  remembered,  that  on  the  fifth  of  October,  1789, 
appeared  before  me,  Jeremiah  Lansing,  one  of  the  masters 
in  chancery  in  the  state  of  New-York,  John  Lansing,  junior, 
Esq.  who,  being  sworn,  <&c»,  deposeth  and  saith,  that  he  saw 
Alexander  fVhite,  Esq.  within  named,  execute  and  dehver  to 
James  Duane,  Esq.  the  within  deed,  as  an  escrow,  to  be  de- 
livered to  the  within  named  Thomas  Jones,  Esq.  whenever  the 
consideration  money,  therein  mentioned,  should  be  paid  by  the 
said  Thomas  Jones  to  the  said  James  Duane,  and  that  he  the 
said  John  Lansing,  jun.  and  John  Roberts,  jun,  subscribed 

[  *  523  ]  their  names  *as  witnesses  thereto :  and  that  he  also  saw  Golds- 
brow  Banyar,  Esq.  execute  the  release,  &c.,  and  deliver  the 
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same  to  the  said  James  DuanCy  as  an  escrow,  to  be  delivered  in  error. 
to  the  said  Jones,  whenever  the  consideration  should  be  paid     ALBANY, 
by  the  said  Jones  to  the  said  DuaMy^  &c.     And  upon  this  ^^^'  mf^^''^ 
certificate,  the  deeds  were  recorded,  on  the  eleventh  Novem- 
ber,  1794,  in  the  office  of  the  clerk  of  the  county  of  Mont- 
gomery, pursuant  to  the  directions  of  the  act  of  the  legisla- 
ture,  hereinafter   mentioned.      Before   the   payment  of  the 
consideration  money,  and  while  the  deeds  were  held  and  re- 
tained by  Duane,  Jones,  by  virtue  of  an  act  of  the  le^elature, 
entitled,  y  An  act  for  the  forfeiture  and  sale  of  the  estates  of 
persons  who  have  adhered  to  the  enemies  of  this  state,  and 
for  declaring  the  sovereignty  of  this  state  in  respect  to  all 
property  within  the  same,"  passed  the  twenty-second  October, 
1779,  was  attainted  of  the  offence  of  adhering  to  the  enemies 
of  the  state.  On  the  twenty-second  March,  1788,  an  act  of  the 
legislature  was  passed,  entitled,  "  An  act  for  the  settlement  of 
public  accounts,  and  for  other  purposes  therein  mentioned;" 
the  section  of  which  act,  relative  to^:  the  subject,  was  as  fol- 
lows: "  And  whereas  William  Peters,'o{  the  city  of  Philadel- 
phia, hath,  by  his  petition  to  the.  legislature,  represented,  that, 
previous  to  the  late  war,  he  obtained  a  judgment  in  the  Su- 
preme Court,  against  George  Croghan,  in  which  suit  a  writ  of 
mnditioni  exponas  issued  to  the  then  sheriff  of  the  then  county 
of  Tryon,  on  which  writ  was  endorsed  the  sum  of  £2,241, 
05.  4d.  1-2,  as  the  amount  of  the  principal,  interest,  and  costs, 
to  be  levied  thereby  ;  that  by  virtue  of  the  said  writ,  Alexan- 
der  White,  Esq.,  the  then  sheriff  of  the  said  county,  seized 
and  sold  certain  lands  of  the  said  George  Croghan ;  at  which 
sales   Thomas  Jones  became  a  purchaser  to  the  amount  of 
£94^  4s,  ;  John  Claus,  to  the  amount  of  £66  ISs.  Ad, ;  Ste- 
phen Delancy,  to  the  amount  of  £75,  and  Richard  Dtmcan, 
to  the  amount  *of  £234 ;  and  the  said  Alexander  White,  on 
the  ninth  day  of  November,  in  the  year  1774,  executed  con- 
veyances to  the  said  several  purchasers,  for  the  lands  by  them 
respectively  purchased  ;  and  he  delivered  the  same  to  James 
Dmmie,  the  attorney  to  the  said  plaintiff,  as  escrows,  to  take 
effect  on  the  payment  by  the  said  purchasers  severally,  of  the 
purchase-money  from  them  respectively  due.     That  the  said 
purchasers  not  having  paid  any  part  of  the  said  purchase- 
money,  the  said  conveyances  still  remain  in  the  hands  of  the 
said  James  Duane;  and  the  plaintiff  in  the  same  suit,  by  rea- 
son of  the  troubles  which  soon  after  took  place,  and  of  the 
attainder  of  the  said   Thomas  Jones,  John  Claus,  Stephen 
Ddancy,  and  Richard  Duncan,  hath  been  prevented  from 
taking  measures  for  compelling  them  to  pay  the  amount  of  the 
purchase-money  due  from  them  respectively,  or  for  effecting  a 
payment  of  the  moneys  recovered  in  the  said  suit;  and  there- 
fore prayed  the  interposition  of  the  legislature  in  his  behalf. 
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JN  ERROR,  Therefore,  be  it  further  enacted  by  the  authority  qforeaaii, 
ALBANY     ^^^^  *^  ^'^^''  ^  lawful  for  the  surveyor-general,  as  soon  as  con- 

Fcb.  &  March,  veniently  may  be  after  the  passing  of  this  act,  to  sell,  in  the 
Jl^^J;^^^  manner  directed  by  an  act,  entitled,  **  An  act  for  the  speedy 
sale  of  .the  confiscated  and  forfeited  ^states  within  this  state, 
and  for  other  purposes  therein  mentioned,  passed  twelfth  May, 
1784,"  the  lands  so  purchased  by  the  said  Thomas  Jones,  John 
Claus,  Stephen  Delancy,  and  Riofiard  Duncan,  and  to.  pay 
out  of  the  moneys  arising  by  such  sale,  to  the  iamount  of 
£1,317  lis,  4d. ;  being  the  whole  amount  of  the  purchas^e- 
money  so  due  as  aforesaid,  with  lawful  ii^terest  for  the  same, 
from  the  said  ninth  day  of  November,  in  the  year  1774,  to  the 
judgment  creditors  of  the  said  George  Croghan,  or  his  assigns, 
according  to  the  priority  of  their  respective  judgments  remain- 
ing unsatisfied,  and  to  pay  the  overplus  of  the  said  moneys,  if 
any  there  shall  be,  into  the  treasury  of  this  state.     Provided^ 

[  *  525  ]  that  such  payments  shall  not  be  macje  *to  the  said  creditors, 
until  he  the  said  William  Peters  shall  have  delivered  to  the* 
commissioners,  the  said  conveyances  from  the  said  Alexander 
White,  duly  proved  or  acknowledged,  and  also  the  said  writ  of 
venditioni  exponas.  And  provided  further,  that  moneys  only ' 
consisting  in  gold  or  silver,  or  bills  of  credit  of  this  state,  shalf 
be  received  by  the  commissioners  in  payment  on  the  sales. 
And  provided  further,  that  the  conveyances  from  the  commis- 
sioners in  this  case,  shall  not  be  deemed  to  operate  as  warr^in- 
ties  from  the  state.  And  the  commissioners  shall  accordingly 
insert  in  the  conveyances,  the  words,  "  these  presents  are  in 
nowise  to  operate  as  warranty,"  immediately  before  the  words 
"  in  witness." 

"  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  the  said  surveyor-general  shall  cause  the  said  writ  of 
ves^itioni  exponas  to  be  filed  in  the  ofiice  of  the  clerk  of  the 
Supreme  Court  of  this  state,  and  the  clerk  of  said  court  is 
hereby  required  to  receive  and  file  the  same  writ  accordingly. 
And  the  surveyor-general  shall  cause  the  said  conveyances 
from  the  said  Alexander  White,  to  be  recorded  in  the  office 
of  the  clerk  of  the  county  of  Montgomery,  the  expense  there- 
of to  be  defrayed  out  of  the  moneys  to  arise  by  the  said  sales 
to  be  made  by  the  commissioners  as  aforesaid." 

On  the  seventh  January,  1789,  the  lands  mentioned  in  the 
act,  were  exposed  to  sale  at  public  auction,  bv  the  surveyor- 
general,  and  James  Duane,  as  the  highest  bidder,  became  the 
purchaser,  for  the  sum  of  £2,445,  and  the  surveyor-general, 
on  the  eighth  September,  1795,  executed  a  deed  to  James 
Duane,  for  the  same  lands,  pursuant  to  the  directions  of  thfe 
act.  Duane,  afterwards,  on  the  ninth  November,  1795,  exe- 
cuted a  deed  for  the  same  lands,  to  Richard  Peters,  James 
Biddle,  and  John  Barclay,  the  legal  representatives  of  the 
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said  Wttliam  Peters,  under  whom  the  plsuntiff  in  error  enter-  m  erroh. 
ed,  and   held  possession.     The  heirs  of  George  Croghan^,     alkany 
claiming  the  *Iands  by  descent,  are  lessors  of  the  plaintiff  below,  Fob.  &  March, 
the  present  defendant  in  error.  ^^^' 

TThe  reasons  for  the  judgment  of  the  Supreme  Court  were 
stated  by  the  Chief  Justice,  and  were  the  same  as  were  deliv- 
ered by  him  in  the  court  below,  and  are  to  be  found  in  the 
report  of  the  case.     (2  Johns,  Rep.  p.  248.) 

Cotden,  for  the  plaintiff  in  error.  The  plaintiff  below  had 
no  right  of  entry ;  for  it  was  taken  away,  1.  By  the  seizure  and 
sale  under  the  execution  ;  2d.  By  the  deed  to  Jones;  3d.  By 
the  act  of  the  legislature. 

.1.  Our  statute  makes  no  particular  provision,  as  to  the  man- 
ner of  selling  lands  under  an  execution.  The  practice  has 
uniformly  been  to  issue  a  fieri  facias  against  lands,  in  the 
same  manner  as  against  goods  and  chattels.  There  is  no  dis- 
tinction between  them,  m  this  respect.  By  the  seizure  of 
goods  under  an  execution,  the  title  of  the  debtor  or  owner  is 
devested,  and  the  goods  are  said  to  be  in  custodia  legis.  By 
a  lawful  seizure,  the  property  of  the  debtor  is  devested,  and 
the  sheriff  is  answerable  to  the  plaintiff  for  tiie  value.  {2  Sawn. 
47,  and  note.  6  Mod,  296.  2  Mod,  236.  Ladd  v.  Bluvty  4 
Tyng's  Mass,  Rep,  402.)  If,  then,  the  possession  of  the  pro- 
perty, after  the  seizure,  was  out  of  the  debtor,  and  in  the 
sheriff,  the  lessors  of  the  plaintiff  would  have  no  right  of  entry. 
It  is  not  denied,  and  seems  to  have  been  taken  for  granted,  in 
the  case  of  Simonds  V.  Catlin,  (2  Caines,  61,)  that  were  it 
not  for  the  statute  of  frauds,  a  sale  by  the  sheriff  would  be  a 
conclusive  transfer  of  the  title  of  the  debtor.  In  that  case,  the 
court  were  of  opinion,  that  some  deed  or  note  in  writing  was 
necessary  to  take  a  sale  by  a  sheriff  out  of  the  statute  of  frauds. 
Lord  Hardwicke,  in  the  case  of  The  Attorney- General  v.  . 
Day,  (I  Ves,  218.  221.  See  i?o5.  on  Frauds,  115,)  said, 
that  di  judicial  sale  was  entirely  out  of  the  statute.  It  is  true 
the  Chief  Justice,  in  the  case  of  Simonds  v.  Catlin,  seems  to 
*  think  the  case  of  The  Attorney- General  v.  Day  obscure,  and 
the  opinion  of  Lord  Hardwicke  not  an  authority  to  that  point. 
But  *I  see  no  obscurity  in  the  case,  and  the  reason  of  the  opin-  [  *  527  J 
ion  given  by  Lord  Hardwicke  is  to  be  found  in  the  language 
of  our  statute,  that  it  shall  not  apply  to  estates  created  by  the 
act  and  operation  of  law.  The  Chief  Justice,  it  is  true,  con- 
siders these  words  as  strictly  technical,  and  confined  to  estates 
by  curtesy,  in  dower,  or  those  created  by  a  remitter.  But  a 
sale  by  a  sheriff  is  by  act  of  law. 

In  M^Dougall  v.  Striker,  (1  Johns.  Rep.  42.  See  Jackson 
v.  Sternbergh,  1  Johns.  Cas.  153,)  it  was  decided,  that  a  pur- 
chaser of  real  property,  under  afierifaciaSj  might  enter  and 
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IN  ERROR,  keep  possession  of  the  land,  in  a  peaceable  manner;  and  in 
ALBANY,     T^lor  V.  Cofe,  (3  T&rm  Bep,  292,)  it  "was  heW,  that  the  pur* 

Feb.  &  March,  chaser  might  so  entfer  and  expel  the  debtor,  and  to  an  action 
^^^^'  of  trespass,  might  plead  that  it  was  his  soil  and  freehold.  Tlie 
sheriff  may  turn  the  debtor  out  of  possession.  Tboi^h  a  dis- 
tinction has  been'  made,  in  regard  to  sales  at  auctions,  between 
lands  and  chattels^  as  to  the  operation  of  the  statute  of  frauds,' 
yet  that  distinction  has,  by  later  decisions,  in  Englandy  been 
done  away.    {Rob.  on  Fravda,  115,116.) 

Admitting,  however,  that  sheriffs'  sales  under  execution,  are 
within  tte  statute,  and  that  some  note  in  writing  is  requisite, 
still,  we  contend,  that  the  deed,  even  if  it  was  an  escr^O),  was 
a  sufficient  note  or  memorandum  in  writing.  (Shep.  Touch. 
60.  2  P.  WmSi  243.)  It'  contained  every  requisite  of  a  ndte 
in  writing  within  the  statute.     But  was  this  deed  an  escrmo  1 

Lewis,  Senator.  As  the  special  verdict  finds  the  fact,  that 
it  was  delivered  as  an  e^row,  cart  it  be  now  questioned  ? 

Colden.  We  Contend  that  it  may.  The  special  verdict,  in 
one  place,  it  is  true,  finds  it  an  escrow ;  but  in  several  oth^r 
places  the  jury  call  it  a  deed ;  and  they  have  found  all  the 
facts  necessary  to  constitute  a  deed.  The  jury  say  that  the 
sheriff  made,  sealed,  and  deliX'ered,  as  an  escrow,  to  James 
Bwane,  his  certain  deed-poll,  which  is  set  forth  in  the  verdict. 
[  *  528  ]  It  was  to  be  delivered  to  ^  Jones,  on  payment  of  the  considera- 
tion money  to  Duane,  the  attm^ney  of  Peters.  The  sheriff 
had  executed  all  his  fimctions,  by  delivering  the  conveyance  as 
a  deed,  at  that  time ;  and  not  to  become  a  deed,  on  any  future 
contingency  or  event.  The  consideration  money  was  not  to 
be  paid  to  the  sheriff,  but  to  Dtmne,  the  plaintiff^ s  attorney, 
evidently  as  a  security  for  the  payment  to  Peters.  There  is  a 
.  clear  distinction  between  an  instrument  delivered  to  a  third 
person,  t6  take  effect,  as  a  deed,  upon  the  doing  of  some  future 
act  by  thfe  grantee,  and  an  instrument  declared  to  be  the  deed- 
of  the  grantor,  and  which  he  delivers  to  a  third  person,  to  be 
deUver^,  by  that  person,  to  the  grantee,  upon  the  payment  of 
a  sum  of  money  due  from  him  to  the  person  with  whom  the 
deed  is  deposited.  In  the  first  case,  the  instrument  is  condi- 
tional, and  nothing  passes  till  the  condition  is  performed ;  and 
until  that  is  done,  the  grantor  may  plead  non  est  factum.  But 
in  the  second  case,  the  delivery  of  the  de^d  by  the  grantor,  as 
a  deed,  and  the  depositing  of  it  in  the  hands  of  a  third  person, 
for  the  grantee,  upon  the  payment  of  money  to  the  person 
with  whom  it  is  deposited,  constitutes  a  triist.  The  grantor 
is  estopped  to  say  it  is  not  his  deed,  and  the  person  entitled  to 
the  consideration  money  may  enforce  payment  in  a  court  ol 
chancery,  or  obtain  a  decree  for  the  sale  of  the  lands  so  con 
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veyedj.m  the  same  manner  as  in  the  case  of  a  deposit  of  the  in  ERROR. 
title  deed^  of  an  estate,  as  security  for  a  debt  without  any     ALBANY 
writing,  which  has  been  determined  to  be  eouivalent  to  a  Feb.  &  March 
mortgage,  aud  to  create  a  lien  on  the  estate  itself  ^^^^' 

The  law  required  great  strictness  and  formahty  in  the  de-  ^"^catluT^ 
livery  of  a  deed  as  an  escrow.    (13  Vin,  Abr.  Fait,  (M.)  pi.  ^• 

7.  (N.)  Ferk.  142,  143,  144.)  If  a  grantor  deliver  his  deed  to  •^^^'^^^^• 
a  third  person,  to  be  delivered  to  the  grantee,  on  some  future 
event,  or  ^he  performance  of  some  condition,  it  is  the  grantor's 
deed  presently,  and  the  third  person  is  a  trustee  for  the  gran- 
tee, {&kep.  Touch.  58,  2  Tyng'9  Mass.  Rep.  447.  451.) 
Though,  perhaps,  all  the  formality  stated  by  Sheppard  may 
not  be  requisite,  yet  the  grantor  should  call  the  writing  an 
escrow,  *and  deliver  it  to  a  third  person,  as  such.  If  he  is  si-  [*5291 
lent,  it  will  be  considered  as  his  deed.  {Com.  Dig.  326. 
Fait,  (A.)  3.  Cruise's  Big.  tit.  32.  c.  2.  s.  1.)  From  the  na- 
ture of  this  transaction,  tlie  writing  must  have  been  intended 
as  a  deed,  and  delivered  as  such.  It  has  been  improperly 
called  an  escrow ;  and  calling  a  deed  an  escrow  does  not 
make  it  such.  That  depends  on  the  language  used,  and  the 
manner  of  delivery. 

3.  As  to  the  act  oiFthe  twenty-second  March,  1788.  Whe- 
ther the  writing  executed  by  the  sheriff  was  a  deed  or  an 
escroio,  Jones  had  a  claim  to  the  land  that  would  have  been 
enforced  in  a  court  of  equity.  He  had  an  equitable  interest, 
.vhich  WHS  the  subject  of  forfeiture. 

The  thirteenth  section  of  the  act  of  the  twenty-second  Oc- 
toberylll9,  declares,  that  "all  titles,  estates,  and  interests, 
by  executory  devise,  or  contingent  remainder,  shall,  on  con-* 
viction,  be  as  ftiHy  forfeited,"  &c.  "  as  any  other  titles,  claims, 
estates,  or  interests  whatsoever." 

The  condition  in  this  case  was  the  payment  of  the  conside- 
ration money.  This  was  jiot  a  personal  condition,  or  insepa- 
rable from  the  pergon  attainted.  It  could  be  performed  by 
one  person  as  weH  as  another.  The  legislature  had  power  to 
declare  the  true  construction  of  the  act  of  confiscation  ;  to 
say  that  the  claim  or  interest  of  Jones  was  within  that  act ; 
arid  to  perform  the  condition.  Will  it  be  said  that  the  legis- 
lature had  no  power  to  do  this  ?  Is  not  the  legislature,  in  this 
respect,  omnipotent?  The  council  of  revision  was  provided 
as  a  check  to  prevent  unconstitutional  laws ;  but  if,  after  » 
law  has  been  sent  back  to  the  legislature,  by  the  council  of 
revision,  and  is  then  passed  by  two  thirds  of  the  legislative 
body,  will  it  be  said  that  the  Supreme  Court  can  declare  such 
a  law  to  be  unconstitutional  ? 

Henry,  contra.  The  plaintiff  in  error,  to  prevail,  must 
•how  that  the  title  to  Croghan  has  been  devested.     It  is  said 
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W  ERROR,  that  the  right  of  entry  was  taken  away  by  the  seizure  undei 

ALBANY,    the  fieri /aci€ta,  because  the  possession  was  ^thereby  transfer 

k"ob.  ^  March,  red,  and  the  lands  remained  in  custodia  legis.    But  a  mere 

.,^,,^^^1,^.  seizure  does  not  take  away  a  right  of  entry.    An  entry  may 

Catlin      be  tolled  in  three  ways  only ;  by  disseisin  and  a  descent  cast ; 

jACKsoff      ^y  ^^  adverse  possession  for  twenty  years ;  or  by  devesting  the 

title. 

By  the  statute  of  5  Geo.  II.  which  first  authorized  the  sale 
of  lands,  in  the  then  British  colonies,  for  debts,  judgments 
were  made  a  lien  upon  lands  only  from  the  time  of  docketing. 
Our  statute,  which  is  a  transcript  of  5  George  II.  gave  the 
same  effect  to  s,  fieri  facias,  in  regard  to  lands,  as  to  chattels, 
so  far  as  to  make  them  saleable  for  debts.  By  the  common 
law,  lands  could  not  be  sold  for  debts ;  they  could  only  be 
extended.  An  elegit  was  first  given  by  the  statute  of  fVestm. 
2.  (13  Edw.  I.)  c.  18.  By  this  statute,  at  the  election  of  the 
plaintiff,  a  moiety  of  the  debtor's  lands  maybe  dehvered  to  the 
creditor,  until  the  debt  is  paid  out  of  the  profits.  But  in  jBng- 
landy  under  an  elegit,  the  sheriff  delivers  the  legal  possession 
only ;  and  in  order  to  obtain  the  actual  possession,  the  plain- 
tiff must  bring  an  action  of  ejectnient.  (3  Term  Rep.  295 
2  Eq.  Cos.  Abr.  381.)  The  sheriff  cannot  turn  the  debtor 
out  of  the  possession  of  his  freehold. 

There  is  a  great  difference  between  the  seizure  of  goods  and 
of  lands.  By  the  seizure  of  goods,  the  possession  is  devested, 
and  the  goods  are  placed  in  aistodia  legis.  It  is  not  so  in 
regard  to  lands.  The  seizure  of  lands  does  not  change  the 
possession.  Could  the  sheriff  maintain  trespass  for  entering 
on  lands,  afler  a  seizure  by  him,  under  ^  fieri  facias  1  He  has 
only  a  power  to  sell  them ;  and  by  a  sale  and  conveyance  of 
the  title,  the  possession  is  transferred  to  the  purchaser,  who 
may  then  enter  on  the  debtor. 

The  jury  do  not  find  the  fact  of  a  consummated  sale,  or  the 
payment  of  the  purchase-money.  They  find*  only  the  evidence, 
arising  from  the  endorsement  on  the  deed,  of  its  being  deliver- 
ed as  an  escrow.  The  fact  ought  to  have  been  found  substan 
•  531  ]  tially ;  not  the  evidence  merely.  *Not  only  the  sherifTs  deed, 
but  the  acts  oi  Peters y  showed  clearly,  that  Jonc*  had  not  paid 
the  consideration  money  when  he  was  attainted.  Here  then 
was  a  sale  only,  and  a  dehvery  of  the  writing  as  an  escrow ; 
but  no  consummation  of  the  sale.  Sheriff's  sales  are  within 
the  statute  of  frauds,  (2  Gaines,  61.  sess.  10.  c,  44.  s.  9,  10, 
ll.[2  K  S.  134.  s.  6.  Id.  135.  s.  8])  the  ninth,  tenth,  and 
eleventh  sections  of  which  are  taken  from  the  first,  second, 
and  third  sections  of  the  etat.  29  Car.  II.  c.  3.  Was  there 
any  note  or  writing  to  bind  the  parties  ?  Was  Jones  bound  ? 
He  signed  no  writing.  The  sheriff  signed  no  writing,  except 
the  return  to  the  execution,  which  merely  mentioned  the  sale 
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The  words  "  act  and  operation  of  law,"  in  the  tenth  section  inerrotr 
of  the  statute^  are  used  in  oontradistinction  to  the  act  and     albany 
of^eration  of  the  party.    The  two  words  are  synonymous.  Feb.  &  Marei^ 
The  counsel  for  the  plaintiff  in  error  has  endeavored  to  wrest  v^^i^Jii^^ 
their  meaning  in  support  of  his  argument.     Bat  the  obvious       Catlik 
and  clear  signification  of  them  is  stated  by  the  Chief  Justice ;     jj^cm^g 
and  they  refer  only  to  estates  by  curtesy y  dower^  &c.  created 
by  mere  operation  of  law. 

'  When  land  is  struck  off^  at  auction,  to  the  highest  bidder, 
it  is  a  mere  agreement  or  contract ;  and  there  is  no  convey- 
ance or  assuiance,  until  the  money  is  paid,  and  a  deed*  execu- 
ted and  delivered.  Sales  of  land  at  auction  are  within  the 
firtatute  of  frauds,  except  when  made  under  a  decree  of  the 
Court  of  Chancery ;  and  a  receipt  of  the  auctioneer  for  the 
deposit  money  has  been  held  not  to  be  a  sufficient  agre^nent 
in  writing  to  bind  the  vendor.  (12  Vesey^  jun.  467.  471.  1 
F«sey,  jun.  221.) 

So,  a  sale  of  land,  by  a  sheriff,  is  a  mere  contract ;  and  to 
pass^  any  estate,  it  must  be  consummated  by  an  aaaurance. 
At  common  law,  no  estate  of  freehold  could  pass  without  a 
common  assurance,  stating  the  names  of  the  parties,  the  con- 
sideration, a  description  c«f  the  premises,  the  nature  and  extent 
of  the  estate  conveyed,  &c.  So  uilder  the  statute  of  uses, 
there  must  be  a  covenant  containing  all  the  requisites  of  an 
assurance  ;  and  if  there  is  a  bargain  and  sak,  it  must  also  be 
in  writing.  Before  the  ^statute  of  frauds,  assurances  might  [  *  532  j 
have  been  by  parol,  accompanied  with  livery  of  seisin.  But 
since  that  statute,  every  conveyance  of  land  must  be  in  writ- 
ing. A  sheriff,  selling  under  a  naked  power,  must  make  an 
'issurance  in  order  to  pass  the  freehold  ;  for  if  he  does  not  de- 
wribe  the  nature  and  extent  of  the  estate,  no  fee  will  pass. 
If  he  intends  to  convey  the  fee,  there  must  be  words,  clearly 
showing  that  he  means  to  pass  the  inheritance.  (2  BL  Comm. 
^7.  Rob.  on  Frauds,  270,  271,  272.  4  Cruise's  Dig.  tit. 
^2.  c.  1,2.) 

It  follows,  that  the  seizure  of  the  sheriff  is  not  even  evi- 
dence of  a^contract.  The  sale  is  void  as  an  agreement,  with- 
in the  statute ;  and  for  a  stronger  reason,  it  is  vc^d  as  an  as- 
surance. 

Then,  was  the  writing  executed  by  the  sheriff  a  deed,  suffi- 
cient to  rest  an  estate  in  the  purchaser  ?  Thejury  have  found 
the  fact,  thai^  it  was  delivered  as  an  escrow.  They  were 
competent  to  do  so  ;  and  the  court  cannot  now  examine  the 
evidence,  in  order  to  ascertain  whether  it  was  an  escrow. 
Where  an  instrument  is  delivered  to  a  third  person  to  keep, 
until  something  is  done  by  the  grantee,  it  is  an  escrow,  and 
does  not  take  effect,  as  the  deed  of  the  grantor,  until  the  con- 
4ition  is  performed.     (1  Inst.  36.  a.  Sh^.  Touch.  56,  57,  58, 
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IN  ERMOR.  69.  VtuiBe's  Dig.  tit.  32.   Ihed.c.  2.  s.  64,  55,  56.)     Duane 
ALBANY,    *®  described  m  the  attorney  of  Peters;  but  be  was  a  ^Afrd 
Feb.  iL  Mwih,  person,  and  a  (Stranger  to  the  grantee.     That  k  suffici^it  to 
,^^^Ji^^^l^^^  render  the  writing  an  e$erow* 
Catlhi  It  is  said,  if  the  writing  was  not  a  deed,  it  was,  at  least,  an 

^-  agreement,  which  might  be  enforced  in  a  court  of  equity.    But 

ihe  grantee  never  signed  the  agreement,  so  that  tbe  sheriff 
could  not  enforce  it  against  him  ;  and  Jones  could  not  compel 
a  performance  on  the  part  of  the  sheriff,  without  paying  the 
puTchase-mcwiey.  Admitting,  however,  that  it  was  an  agree- 
ment which  might  be  enforced  in  equity,  this  court,  sitting  as 
a  court  of  law,  cannot  iake  notice  of  an  equity,  or  trust,  nor 
compel  a  specific  performance.  The  only  xjuestion  in  an  ac- 
tion of  ejectment  is,  who  ba^  the  legal  right  to  the  possesion. 
(2  Johns.  Rep,  84.  86.) 

The  plaintiff,  if  he  takes  the  <leed,  must  take  it  according 
[  *533]  to  the  proof,  which  shows  that  it  was  deliveped  as  *an  escrow, 
Ofr  according  to  the  finding  of  the  jury.  It  was  clear  that  the 
delivery  was  conditional,  depending  on  the  payment  of  the 
money  ;  and  it  was  for  the  interest  of  the  creditor  that  it 
should  be  so. 

It  is  not  prrlended  that  the  writing  from  Banyar  was  not 
delivered  as  an  escrow,  and  the  deed  of  the  sheriff  was  the 
same. 

There  is  no  evidence  of  any  intention,  on  the  part  of  the 
sheriff,  to  pass  the  estate,  until  the  money  was  paid  ;  nor  that 
Jones  assented  to  the  delivery,  us  a  deed.  It  is  not  like  a 
deposit  of  little  deeds,  which  has  been  considered  as  a  mort- 
gage in  equity.     Duane  was  the  mere  depositary  of  the  deed 

Then  was  the  condition  performed,  so  as  to  give  effect  to 
tiie  deed,  as  an  absolute  conveyance  ? 

The  sheriff  cannot  sell  on  a  credit.  He  is  commanded  to 
have^he  money. in  court,  by  a  certain  day.  It  ie  the  duty  of 
the  purchaser  IK>  pay  tbe  money  immediately,  or  within  a  rea- 
sonable time.  What  is  reasonable  time,  is  a  question  of  law. 
(6  Oomyn's  Dig,  334.  Temp,)  The  payment  of  money,  and 
-the  delivery  of  deeds,  are  transitory  acts  ;  and  the  condition 
^^eing  transitory,  on  the  performance  of  which  an  estate  is  to 
vest,  must  be  performed  presently,  or  in  a  reasonable  time. 
(1  Bac.  Abr,  425,  (Gond.)  P.  8.)  Four  years  elapsed, 
after  the  sale  at  auction,  before  the  attcdnder  of  Jones,  and  the 
money  was  not  then  paid.  By  lapse  of  time,  the  condition 
was  gone.  Jones,  by  his  neglect,  lost  the  benefit  of  it.  But 
it  may  be  said  that  Jones  had  during  bis  life  to  perform,  unless 
quickened  by  request.  This  privilege  could  not  descend  to 
his  heirs.  {Co.  LUt.  S08.)  Jones,  by  his  attainder  and  boo 
ishment,  was  dviUy  dead,  (I  Bl.  Comm.  183.  €o.  Lift  IBS,) 
and  could  not  perform  the  condition^  nor  could  his  heirs  oi 
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executors.     And  where  a  condition  is  precedent  to  the  taking  inerror. 
of  an  estate,  a  court  of  chancery  cannot  relieve,  in  case  of     albany, 
non-performance.     (1  iSal*.  231.)  Feb.  &  March; 

Again,  it  is  said,  that  by  the  act  of  attainder,  the  state  ac-  >,.^Ji^ii,^^ 
quired  a  right  to  perform  the  condition  and  take  the  land.       Cxtlin 
This  act  is  to  be  construed  strictly.     The  words  are,  *that     j^cwoir 
<*  all  and  singular  the  estate,  both  real  and  personal,  held  or      r  #  go^  i 
claimed,  &c.  whether  in  possession,  remainder  or  reversion,       ■•  ■* 

witlirn  this  state,  on  the  <lay  of  the  passing  of  this  act,  shall 
be,  and  are,  &c.  declared  to  be  forfeited,  and  vested  in  the 
people  of  this  state." 

Had  JoneSy  at  the  time  of  the  attainder,  any  estate  in  pos- 
session, reversion  or  remainder,  in  these  lands  ?  Future  ac- 
quisitions were  not  touched  by  the  act. 

The  thirteenth  section  extends  to  executory  devises,  and 
contingent  remainders.  A  right  to  perform  the  condition  was 
personal,  and  could  not  pass  to  the  heirs  of  Jones.  It  was  y 
not  an  assignable  i  iterest.  Jones  had  no  real  estate,  which 
alone  was  forfeited.  If  he  had  such  an  estate,  it  might  have 
been  taken  in  execution. 

In  England,  before  the  statute  of  33  Hen.  VIII.  by  an  act 
of  attainder  of  all  hereditaments,  a  condition  was  not  forfeited, 
though  it  was  admitted  that  a  condition  Was  a  hereditament. 
So  the  statute  of  26  Hen,  VIII.  declared,  in  cases  of  high 
treason,  that  "all  lands,  tenements,  hereditaments,  by  any 
right,  title,  or  means  whatsoever,  &c.  should  be  forfeited ; 
yet  it  was  held  not  to  extend  to  conditions.  ( Winchester's 
case,  3  Co.  1.  3  Inst,  19.  1  Hale's  P.  C.  240.)  Yet  the 
words  of  that  act  are  broader  and  more  comprehensive  than 
our  act  of  confiscation. 

That  no  estate  could  vest  in  Peters,  under  the  private  act 
^f  the  twenty*second  of  March,  17S8,  is  clear,  from  the  very 
hmguage  of  the  act.  The  legislature  do  not  assert  any  right 
or  title ;  the  act  is  declared  to  be  passed  on  the  petition  of 
Peters;  and  it  expressly  guards  against  any  warranty.  It 
amounted,  at  most,  to  a  mere  quit-claim^  and  gives  no  title, 
not  before  vested  in  the  state. 

T.  A.  Emmet,  on  the  same  side.  The  question  is,  whether 
Croglhan,  or  his  heirs,  have  ever  been  devested  of  the  freehold 
in  these  land^. 

In  regard  to  goods  and  chattels,  it  is  true,  the  right  of  pos- 
session is  in  the  sheriff,  by  a  seizure  ;  but  a  freehold  *never  [*535  J 
vests  by  a  mere  seizure.  This  distinction  is  laid  down  by 
the  court,  in  the  case  of  Ladd  v.  Blunt,  decided  in  Massa^ 
chusetts.  It  is  the  common  law  doctrine.  The  statute  ma- 
king lands  liable  for  debts  did  not  alter  the  common  law  as  to 
common  assurances  of  lands.     The  distinction  is  founded  on 
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IN  ERROR  ihe  nature  of  the  two  kinds  of  property.     Personal  chattels 
'^ALBANY,    P^ss  by  mere  delivery.     To  prevent  goods  from  being  trans- 

Feb.  &  March,  ferred  by  the  debtor,  they  are  made  tiable,  from  the  test  of  the 
^^"*  ,  fi.  fa.  ox  the  delivery  of  the  writ  to  the  sheriff.  Lands  are 
bound  by  tlie  docketing  of  the  judgment,  so  as  to  prevent  -any 
subsequent  alienation  by  tJie  debtor,  to  defeat  the  creditor. 
When  lands  are  thus  held  by  the  judgment,  there  is  no  ne- 
cessity to  extend  to  them  the  doctrine  as  to  Afi.fa.  or  exUntj 
in  regard  to  goods.  If  the  land  is  in  the  custody  of  the  law, 
it  is  from  the  time  of  docketing  the  judgment,  when  the  law 
first  lays  its  hands  upon  it.  A  fieri  fadcLS  does  not  touch 
lands.  It  is  mere  process  to>  obtain  a^joleof  them.  Suppose 
an  action  of  ejectment y  and  a  demise  laid  afler  a  judgment 
docketed  against  the  lessor,  or  o.  fieri  facias  issued,  would 
that  defeat  the  action,  by  showing  a  title  out  of  the  lessor? 

Again,  may  not  the  debtor,  after  a  judgment,  and  pl  fitri 
facias  issued,  distrain  for  >rent  ?  But.coald  the  sheriff  distrain 
for  rent,  or  bring  an  action  of  trespass  ?  The  sheriff  is  the 
.  mere  instrument  of  the  law^  to  transfer  and  pass  an  estate  in 
the  land ;  but  he  has  no  estate  himself,  by  virtue  of  the  exe- 
cution. A  sale  at  auction  by  hir»,  without  a  deed  or  assur- 
ance, will  not,  tlierefore,  pass  the  land.  The  sheriff  has  a 
mere  power  to  sell  and  transfer,  by  virtue  of  the  writ ;  and 
nothing  passes  until  the  purchase-money  is  paid,  and  a  deed 
is  executed.  A  contrary  doctrine  would-be  impolitic  a«d 
unjust.  If  a  mere  sale  of  land,  at  auction,  by  a  sh^iff,  with- 
out payi»ent  of  the  money,  transferred  the  land  to  the  pur 
chaser,  the  .land  could  not  be  again  sold^  in  case  the  money 

[  *  536  ]  should  never  be  paid.  The  debtor,  thesheiiff,  %nd«  the  jpnr- 
chaser,  might  all  become  insolvent  after  the  8ale,'and  th^  pur- 
chase-money nevier.be  paid.  .And  shall  the  t^reditor,  then, 
lose  his  security  in  the  land?  In  Simondsv.  Cailin^  the  sale 
is  supposed  to  be  consummated,  by  the  paymentof  the- m^ 
ney  ;  and  the  court  then  say,  the  estate  does^not  pass,  with- 
out a  deed  from  the  sheriff*  in  the  present  case,  the-  sale 
never  was  consummated  by  a  payment  of  the  money.  The 
power  of  a  sheriff  is  very  different  from  a  power  under  the 
statutes  of  uses  and  wills.  It  is  a  power  created  by  law,  for 
rpuhlic  purposes^,  and  is  to  be  r^ulatedby  publiopdic^^  The 
law  is  to  decide  what  is  to  1^  a  complete  execution  of  the 
power.  Public  policy,  and  the  security  of  the  creditor,  require 
that  the  lainl  of  the  debtor  should  not  pass,  until  the  money 
is  paid,  and  the  power  of  the  sheriff  executed.  A  power 
created  by  a  party,  is  for  his  own  purposes^  and  is  f eguiated 
by.  his  own  will  and  oafmce ;  and  to  suppose  any  analogy 
.  between  these  different  kinds  of  powers  would  be  daiigerous 
and  fallacious.  All  public  officers  who  sell,  for  public  parpo- 
ses>  execute  their  power,  by  means  of  a  co»tiew/»ce«  Such  is 
no  '  " 
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the  docta-ine  hud  down  in  Simumds  v.  CMJtn';  and  it  is  apph-  itteisror, 
eable  to  sales  by  ^erifis;  albaiw 

Admitting  this  escrow  to  be  a  note  in  writing,  y^t  it  is  not  Feb.  &>  Mari^\ 
auffidcnt,  unless  the  power  has  been  completely  exeonted.  *^'^* 
It  is  evidence  only  of  an  incomplete  agreements  It  is  not  evi- 
dence ef  an  agreement  al  comnKMi  kwj  but  merely  in  equity. 
All  the  cases  on  the  other  side  refer  to  a  specific  -  execution  of 
the  agreement  in  a  court  of  equity.  They  do  not  apply  to 
the  question,  in  whom  is  the  legal  estate  vested  ? 

Again,  the  statute  of  frauds  did  not  mean  to  create  any 
new  assurance ;  but  only  to  destroy  conveyances  by  pardl, 
A  note  in  writmg  might  supersede  the  pcrol ;  but  could  not 
e»persede  the  necessity  of  a  livery  of  seiain.  A  freehold 
must  still  (pass  by  hwery  of. seisin  or  by  ja  deed. 

*Th^  woitds  "mt  and  operation  of  law,"  do  not  apply  to  [*537  ) 
«herifls'.  sales;  for  we  find  the  same  words*  in  the  English 
6tatuted,  though  in  England  lands  could  not  be  sold  ona^leri 
fcbdas.  But  the  law  will  not  operate  injustice,  or  put  a'  mtm 
.out  of  possession,  before  <the  money  is  paid,  or  the  power 
completely  executed; 

'The  <observatioaci>  of  <L«toi»,  J.  in  ^the  c&se  of  Jackson^  ex 
dem.  Kane,  v.  SternbergK  {I' Johns.  CVw.  153,)' that  the-pur- 
chaser  eame  in  under  a  paramount  title,  is  a  mere  dittum. 
The  other  judges  were  of  opinion  that  he  came  in  under  the 
debtor.  If  a  purchaser  comes  in  by  a  paramount  title,  it 
overreaches^  every  other  title,  and  he  will*  take  tlwfc  Jand  free 
from  all*  prior  encumbrances  af  the »  debtor.  iNot  so;  if  he 
oomes  in  under  the  debtor.  The  sheriff's' deed  <5onveys' no 
more  > than  the  title  of  the  debtor.    '  -  ' 

The;  special  verdiet  has  found  that  tbe  deed,  or  wrttingy  was 
ideliveredi  as  a7i  escrow i  Though' in  other  places  it  is  called -a 
deedy  it- does  not  vary  the  case.  Atleed  is  a  generic  term, 
for  a  writing  sealed  and  deUvered.  The  delivery  may  be  afc- 
solute  or  conditional. 

All  the  books  use  thet  word  deed^  when  speaking  of  an  es- 
crow.  They  speak  of  a  deed  delivered  asane«croti7.  '  (Perk. 
9.  4.  11.  138.  142.  4  Cruise,  29.  tit.  32.  c.  22.  sj  54.  5^,  67, 
58.  13  Vm.  Jtbr.  24.  (M*)  Shep:  TomcA.  50.)  A  delivery 
of  a  deed  to  a  stranger 5  unless  accompanied  with  words  of 
absolute  delivery,  is  not  absolute.  Deeds  delrrered  on  condi- 
tions, are  sometimes  held  to  be  deeds,  not  escrows;  but  then 
they  are  delivered  expressly  as  deeds.  Int the  case  of  Whed- 
.Wright  V,  IVheelwright,  (2  Mass.  Bep.  447,)  the  witness 
swore  that  the  deed  was  dehvered  to  the  third  person,  for  'the 
use  Qxid  benefit  of  the  grantee ;  and  the  grantor  bad  acknowl- 
edged, before  a  justice  of  the  peace,  that  it  was  his'  act  add 
geci.  *  -  '   • 

Tt  is  said,  if  tbie  deed  was.ddivered  on  condition,  or  as  an 
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fNJBSJK»ox.  eseroWi  that  the  «oB<Ktion  fcas  4:)eeii  perftnroed  by  the  &tate, 

ALBANY,     Whatever  right  the  state  possessed  was  atjquired  by  the  act  of 

Feb.  4fc  Mafcii,  confiscation ,  and  in  .«o  other  way.     That  act  created  a  new 

■  ^^^^1^^^.  oiFenoe,  and  a  fi>rfeiture  of  certain  estates.     The   common 

CATi^fif       law  doctrine,  aa  -to  forfeitures  and  *hi^  treason,  is  inapplica- 

Jackson       '**®'     ^^  *^^  '®  ^^  ^  coi^strued  Strictly  ;  and  nothing  which 

r  ^  c^QQ  i'      is  not  forfeited,  in  express  terms,  can  be  deemed  to  be  vested 

'     "     ^      in  t-he  fltate. 

But  ail  the  writers  on  the<5ommon  law  agree,  that  a  condi 
tioa  cannot  be  forfeited,  not  eyen  under  the  word  hereto- 
ment.  The  Engli»k  authorities,  therrfore,  adduced  on  the 
other  side,  ate  not  to  be  regarded.  We  are  only  to  look  to 
the  act  of  the  legisjature,  to  (^certain  what  the  state  did  ac- 
quire. The  first  section  reaches  only  to  vested  estates  in  pos- 
session, reversion  or  r^nainder.  The  thirteenth  section  ex- 
tends tlie  forfeiture  to  executory  devises  and  contingent  re- 
mainders. There  are  no  words  which  can  ai!kthorize  the  sup- 
position, that  the  state  became  vested  with  a  condition. 

Again,  when  the  act  of  1788  was  passed,  on  the  petition  of. 
Peters,  the  legislature  were  disabled,  by  the  fifth  and  sixth 
larticles  of  the  treaty  of  peace  of  1788,  from  vesting  in  itself 
a»y  confiscated  estate.  By  the  constitution  of  the  United 
StuieSy  all  public  treaties  are  declared  to  be  the  supreme  law 
of  the  land ;  and  no  state  legislature  can  pass  a  law  to  con- 
travene them.     . 

Admitting,  then,  that  in  1788,  there  was  a  condition  to  be 
performed,  on  the  part  of  Jones,  or  his  heirs,  this  state  could 
not  take  away  the  right  to  perform  that  condition  ;  and  there- 
by gain  the  estate  to  itself  This  would  amount  to  a  further 
confiscation.  The  right  was  in  the  heirs  of  Crogkan  or  in 
J0nes ;  and  by  the  interference  of  the  state,  if  allowed,  the 
jight  of  one  or  the  other  must  be  destroyed,  against  the  ex- 
press stipulation  of  the  treaty,  and  in  violation  of  the  supreme 
law  of  the  land. 

Did  the  state,  in  fact,  perform  the  condition  ?  The  pay- 
ment of  the  money  was  a  condition  precedent,  before  any 
estate  couH  vest ;  but  the  legislature  first  take  the  land,  and 
order  it  to  be  sold.  Before  Queen  Elizabeth  took  possession 
of  Engkjisld^s  estate,  she  first  performed  the  condition  by 
tienderiRg  a  gold  ring,  (7  Co.  21.) 
f  *  539  ]  *Again,  it  has  been  shown  that  before  the  state  interfered, 

the  condition  was  gone,  by  lapse  of  time. 

But  a  doctrine  bold,  unprecedented  and  dangerous  has 
been  advanced,  that  the  legislature  have  a  right,  absolutely, 
to  take  the  iproperty  of  one  person,  not  for  a  public  purpose, 
and  give  it  to  another.  Under  our  free  constitution,  iSuch  a 
doctrine  can  never  be  admitted.  The  opinion  of  SirMaithew 
Hale,  that  a  statute  is  in  the  nature  of  a  judgment,  may  be 
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law  in  England ;  but  in  this  Btate,  whetre  the  constitution  hacr  inmiror. 
separated  the  legislative  and  the  judicial  powers,  courts  can  ALBANY," 
neither  nibble  at  the  legislative  power,  nor  can  the  legislature*  Feb*  d&  March 
stride  over  the  judicial,  ^^^^' 

The  l^islature  cannot  establish  a  new  court,  which  is  not 
to  proceed  according  to  the  course  of  common  law.  By  what> 
authority,  then,  can  the  legislature  erect  itself  into  a  court 
acting,  not  according  to  the  common  law,  but  arbitrarily  and 
unjustly  taking  away  the  property  of  the  heirs-  of  Croghan, 
unsummoned,  unheard,  and  without  any  oompensation  ?  No 
scire  facias  was  issued  ;  nor  any  notice  given  to  the  heirs  of 
Croghan  to  show  whether  they  had  paid  the  amount  of  the 
judgment,  or  riot.  This  act,  if  it  was  intetuied  thus  to  violate 
private  right,  was  legislative  robbery.  But,  the  legislature  did 
not  mean  any  such  thing  ;  nor  have  they  done  any  such  act 
of  injustice.  For  nothing  but  the>  clearest  and  most  express 
words  cart  ever  authorize  so  injurious  a  construction. 

But  admitting,  for  a  moment^  that  the  legislature  did  intend 
to  devest  this  estate,  they  have  overshot  their  mark,  and  farted. 
The  act  directs  the  surveyor-general  to  sell  the  land,  accord- 
ing to  the  directions  of  another  act,  passed  the  twelfth  Mmfj 
1784,  (Greenleaf'a  edit.  Laws,  vol.  1.  p.  127.  sess.  7.  c.  64,) 
which  directs  seven  commissioners  to  be  appointed,  called 
commissioners  of  forfeiture,  for  the  several  districts  of  the 
state,  and  who  are  authorized  and  required  to  sell  all  the  for* 
teited  estates,  and  to  execute  deeds  to  the  purchasers.  On 
^'the  twenty-first  March,  1788,  a  law  was  passed,  that  the  of-  [  *54C 
fice  of  the  commissioners  of  forfeitures  should  be  finally  closed, 
in  September f  1788  ;  and  no  provision  was  made  in  the  act 
of  the  twenty-second  March,  1788,  for  a  conveyance  by  the 
surveyor-general.  It  is  true  that  the  act  of  twenty-first  Mardky 
1788,  provides,  that  aWforfeUed  estates ^  to  be. sold  after  *S^ 
temher,  should  be  sold  by  the  surveyor-general,  who  should 
be  vested  with  the  same  powers,  in  that  respect,  as  the  com- 
missioners. But  the  power  of  the  surveyor-general  relates 
only  to  estates  forfeited,  and  unless  these  lands  were  forfeited^ 
he  had  no  power  to  convey  them.  The  power  of  the  survey- 
or-general must  be  strictly  pursued.  This  being  an  act  to 
devest  a  private  right,  is  to  be  construed  strictissimi  juris. 
It  follows,  therefore,  that  the  deed  of  the  surveyor-general  is 
no  better  than  waste  paper ;  and  the  lands  still  remain  vesfted 
in  the  heirs  of  Croghan, 

If  the  plaintiff  in  error  is  without  r^imedy,  it  is  because- 
Peters  disregarded  the  ordinary  courts  oif  justice,  and  resorted 
to  an  extraordinary  legislative  remedy,  by  which  to  cut  the 
gordian  knot  of  litigation,  and  has  had.  the  Jicri  facias  re- 
turned satisfied. 

If  the  property  was  in  JoneSy  why  did  he  not  come  in  and 
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iNERROlU;  get  his  iDoney  ffom  the* Sale  of  the  Confiscated  eistaU.^  umler- 
ALBANY,    the  act     Or  if  the  property  was  in  the  hem  oS  Croghttni 

Feb.  &  March,  why  did  he  not  issue  a  9cir€  /ac%a$,  and  proceed,  under  the 

>_^^J^^^  judgment,  against  the  property? 

Gatljn  But  he  may,  perhaps,  have  a  remedy  in  equity,  or  he  may 

jAoicioF      *PP'y  *®  the  legiriaUire  to  undo  the  act ;  or. to  tke^  SupresuB 

Court  to  have  the  return  taken  from  the  files,  of  ^  eourl.      > 

Riggs,  in  reply,  said,  that  in  the  case  of  Sinwnds  v.  CVil- 
Im,  the  court  thought  it  neeeesary  that  the  fieri  /oeto^^  oi 
vendiiiani  exponas,  should  be  returned  and  fifed^  in  order  to 
make  good  the  title  of  the  purchaser ^  at  the  sheriiTs  sale,    c 
[  *541  ]  The  judgment  in  favof  of  Peters  W9s  prior  to-  the  ''^moft 

gage  to  Btmyar,  and  the  amoofit  for  which  the  lands  were 
sold  was  not  sufficient  to  satisfy  the  judgment;  -so  that<  Bun. 
yor  could  lose  nothing' by  his  release.  .      - 

The  jury,  it  is  true,  most  find  the  foctsand  not  the  evi 
dence ;  but  there  is  no  evidence  that  the  deed  was  delivered 
as  an  escrow. 

It  is  said,  that  the  sheriff ''srsalc  is  within  the  statute  oi 
frauds.  But  it  is  not  necessary  that  -there  should  be  such  an 
agreement  in  writing,  as  could  be' enforced  in  a  court  of  equity, 
against  James.  It  is  sufficient ifor  the  plaintiff  in  erroi', 'hold* 
ing  under  the  sheriff '8>  sale,  that  there  was  a  note  in  writing, 
signed  by  the  sheriff,  the  party  to  be  bound.  The*  party  sigil- 
ing  may  be  compelled*  to  perform,  though  the  other  party  has 
not  signed;     The  sheriff  was  the  person  bound  to  perfbtm.    ' 

Again,  it  is  said,  that  without  the  payment  of  the  mojuey, 
the  i^eriff 's  dead  wos  inoperative.  But  in  Simonds  vv  Ca$Uny 
the  court  were  of  opinion,  that  the  first  deed  ought  to  have 
been  received  in  evidew«y  because  it  went  to  show  that  the 
first  sale  was  valid  and  binding,  and  had  been  carried  into  ef« 
feet  by  the  plaintiff's  deed. 

It  is  said,  that  the  sheriff's  deed  ought  to  specify  the  nature 
and  quantity  of  the  estate  conveyed.  But  that  is  not  requi- 
site, as  he  merely,  conveys  all  the  estate  or  iaterest  of  the  debt- 
or, be  it  more  or  less.        ' 

It  is  objected^  that  we  claim  only  an  equitable  title.-  But 
the  title  of  the  defendant  is  a  legal  purchase  and  possesion, 
under  the  sheriff  ^s  sale. 

Again,  it  is  said^  that  the  moaey  must  be  paid,  in  a  reason^ 
able  time,  otherwise  the  deed  is  void.  But  there  is  no  measure 
of  law,  by  which,  to  ascertain  what  is  a  reasonable  time.  If  a 
sh^ff  sells  on  condition  that  the  money  is  to  be  paid  in  a 
certain  time,  and  the  mon^  is  not  paid,  at  the  time,  he  may 
resell.  Admitting  that  the  money  was  not  paid  in  a  reasona 
ble  time,  then  the  title  did  not  pass  out  of  Croghan^  and  the 
[  *  542  ]  sheriff  had  a  right  *to  find  another  purchaser,  or  resell.  Why 
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may  not  the  legislature,  find  another  purchaser,  and  do  whast  in  ERROR 
the  sheriff  ought  to  have  done ;  sell  the  land  to  satisfy  the     alba  NY, 
judgment  creditor!?    The  legialature  may  *uthorize  the  sur-  Feb.  &  March 
veyor-general,  instead  of  a    sheriff,   to    sell    land    to  pay- <^^J1^ 
det)tB. 

But  it  is  said  that  JoneB  was  cvMly  deady  and  so  could  not 
perform  the  condition ;  and  it  being  personal,  neither  his  rep^ 
resentatives  nor  any  other  person  could  perform  it.  In  Marks 
y.  Marks,  (10  Mod.  419.  1  Stra.  129.  S.  C.)  where  land 
was  devised  to  B.  with  remainder  to  C,  provided  if  D^  paid 
five  hundred  pounds  to  C  within  three  months  after  the  cteath 
of  B.,  then  It.  and  hia  heirs  should  have  the  land;  Lord  Ch. 
Parker  and  Sir  Joseph  Jekyl'wexe  of  opinion,  that  the  pay- 
ment of  the  money  was  not  personal  to  !>.,  but  might  be  per- 
formed by  the  heir ;  and  though  that  was  an  executory  devise, 
yet  if  it  had  been  a  condition-  at  common  law,  the  payment  of 
the  money  would  not  be  a  personal  act,  but  might  be  perform- 
ed by  the  heir* 

Again,  it  is  said,  that  the  legislature  intended  to  give  a  mere 
quit-claim,  and  not  to  convey  any  title*  But  it  is  evident  that 
the  legislature  meant  to  do  precisely  what  the  sheriff  might  and 
ought  to  have  done ;  and,  therefore,  directed  the  surveyor- 
general  to  execute  such  a  deed  as  the  sheriff  would  have  given ; 
that  is,  a  deed  without  warranty,  which  should  convey  the 
debtor's  interest  in  the  land. 

It. is  said,  that  a  title  cannot  pass  by  a  sheriff's  sale,  without 
a  deed,  and  that  an  assurance  at  common  law  is  requisite  to 
transfer  the  estate.  But  by  the  common  law,  no  person  but 
the  owner  of  the  estate,  can  convey.  A  sheriff  cannot  trans- 
fer the  property  of  another  perscxn.  Sheriffs'  sales  rest  alto- 
gether on  the  statute,  and  are  not  governed  by  the  rules  of 
common  law. 

The  statute  gives  a  sheriff  power  to  take  the  land  of  the 
debtor,  and  to  sell  it^  in  order  to  satisfy  the  creditor.  Form- 
erly a  court  of  equity  did  not  feel  itself  authorized  *to  trans**  [  *  543  ] 
fer  a  mortgaged  estate,  but  directed  the  mortgagor  or  mortga- 
gee to  execute  a  conveyance.  Now,  on  a  sale,  the  master, 
under  the  decree,  makes  out  a  perfect  conveyance,  and  deliv- 
ers or  tenders  it  to  the  purchaser ;  and  if  he  refuses  to  pay  the 
money  and  take  the  deed,  the  master  reports  the  &cts  to  the 
court,  and  the  master  is  ordered  to  resell.  May  not  the  estate, 
aft^  the  sale,  be  considered  as  vested  in  the  purchaser,  subject 
to  be  devested  by  a  subsequent  sale,  in  case  the  money  is  not 
paid  ?  The  sheriff,  or  master^  is  a  mere  agent  of  the  law,  hav- 
ing no  title  in  the  property,  but  merely  an  authority  to  con-* 
vert  the  property  of  the  debtor  or  mortgagor,  into  money,  to 
pay  the  creditor.  A  sheriff,  then,  might,  under  the  deed,  sell 
the  estate  of  the  purchaser  to  raise  the  money,  as  well  as  he 
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IN  BHROR.  could  the  estate  of  the  debtor.  This  remove  all  difficultiet 
ALBANY  ^  ^  ^^®  freehold  being  in  the  debtor,  or  in  abeyance. 
Feb.  &Mareh,  The  case  of  WheelunigJd  v.  fVheelwiright  (2  iMa««.  Bep. 
447)  is  in  point,  as  to  the  delivery  of  the  deed  of  the  sheriff, 
and  shows  that  there  may  be  a  conditional  delivery  which  will 
vest  the  estate  presently  in  the  grantee.  That  ease  was  not 
decided  on  the  doctrine  o(  est^pel,  arisii^  from  the  grantor's 
having  acknowledged  before  a  justice  that  it  was  his  aet  aod 
deed.  In  Jackson,  ex  den^*  m'Creay  v.  DufUap^  (1  Johns. 
Ckts.  114,)  this  court  held,  that  where  a  deed  was  executed 
and  acknowledged  before  a  ixiaster  in  chancery^  but  retained 
by  the  grantee,  by  way  of  security,  until  the  consideratioB 
iBoney  was  paid,  no  estate  passed. 

Again,  it  is  said,  that  the  surveyor-general  had  no  authority 
to  execute  a  deed.  But  he  was  expressly  direoted  and  em- 
powered to  sell  the  land,  and  pay  the  money  over.  He  must, 
therefore,  have  a  power  to  execute  a  deed  to  the  purchaser. 
The  reference  to  the  commissioners  of  forfeiture  may  have 
been  left  in  the  act,  by  mistake,  and  in  consequence  of  not 
adverting  to  the  act  that  was  passed  tlie  day  before,  for  abc4- 
ishing  that  office. 

Having  thus  answered  particular  objections,  he  proceeded 
to  state  the  general  ground  on  which  the  plaintiff  *in  error  re- 
lied :  I.  That  the  deed  to  Jones  was  so  far  a  perfect  deed,  as 
to  pass  the  estate  to  him,  by  force  of  the  sale.  It  is  true  that 
the  jury  find  the  deed  was  delivered,  as  an  escrow,  but  they 
also  find  facts  inconsistent  with  that  fact.  In  judgment  of  law, 
from  the  whole  case,  it  was  not  an  escrow ;  and  this  court  must 
say  that  the  jury  mistook  in  calling  it  such.  Every  thing  was 
done  on  the  part  of  the  sheriff,  which  was  necessary  for  a  perfect 
conveyance  of  the  estate ;  and  the  deed  was  left  with  Duane, 
not  for  the  benefit  of  the  sheriff.  The  money  was  not  to  be 
paid  to  him,  but  to  Duane,  the  plaintiff's  attorney.  In  JVheel- 
Wright  V.  Wheelwright,  the  witness  called  the  deed  an  escrow, 
and  considered  it  as  such  ;  but  the  court  said  that  he  was  mis- 
taken. It  depends  on  what  is  done,  not  on  what  is  said, 
whether  the  deed  is  to  be  considered  an  escrow^  or  not.  (6  • 
Mod.  217,  218.^ 

2.  Suppose  tne  deed  was  no  m<^e  than  an  escrow,  and  that 
Jones  had  only  a  right  to  call  on  Jhione,  and  demand  a  deed, 
on  payment  of  the  money  ;  then  he  had  a  claim  to  the  land, 
which  he  could  enforce,  on  payment  of  the  money.  It  has 
been  called  a  condition.  True,  it  was  in  the  nature  of  .a  con- 
dition, for  Jones  was  not  t6  have  the  land,  without  paying  the 
money;  But  it  is  not  that  kind  of  condition  which  is  consid- 
ered in  law  as  not  assignable.  {Co.  LUt.  319.  b.)  It  is 
rather  a  contract,  under  which  Jones  claimed  the  estate.  It  is, 
in  the  language  of  the  act  of  attainder,  an  estate  claimed^ 
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though  not  held.     The  act  of  1788  has  given  this  construe-   tn  error 
tion  to  the  act  of  attainder ;  and  the  interpretation  having     albany, 
been  thus  settled  by  the  legislature,  all  courts  roust  be  bound  Fet>.  ^  March. 
by  that  construction.     And  this  is  the  fair  and  legal  construe-        ^^'*' 
tion  ;  for  the  property  so  acquired,  was  to  be  held  by  the  state, 
in  trust,  to  pay  the  debts  of  the  person  attainted.     In  an  in- 
solvent act,  the  words  "  all  the  estate  real  and  personal"  of 
the  debtor,  comprehend  every  kind  of  estate  whatever,  which 
the  debtor  could  have,  for  the  beneficial  purpose  of  paying  his 
debts. 

3.  But  suppose  that  nothing  passed  by  the  deed  to  ^  Jones,  (  *515 
were  Peters  and  his  heirs  to  be  left  without  remedy  ?  Is  there 
any  thing  novel,  unprecedented,  or  unjust,  in  a  legislature 
passing  a  law  to  render  perfect  an  act  left  imperfect  by  an  offi- 
cer? Is  it  not  in  furtherance  of  justice?  It  is,  in  truth,  a 
plain  act  of  justice.  The  legislature  not  only  had  the  power 
to  do  this,  but  they  were  right  in  lending  their  aid  to  enable  a 
judgment  creditor  to  obtain,  in  this  way,  his  just  debt. 

It  has  been  suggested  that  the  Supreme  Court  may  direct  the 
venditioni  exponas  to  be  taken  off  the  file  ;  but  after  the  leg- 
islature has  ordered  the  writ  to  be  placed  there,  by  what  au- 
thority could  the  Supreme  Court  remove  it  ?  By  direction  of 
the  legislature,  also,  the  deed  from  the  sheriff  to  Jones  has 
been  recorded,  and  remains  as  a  matter  of  record,  and  a  com- 
plete bar  to  Peters  and  his  representatives. 

Sir  Matthew  Hale  says,  that  parliament  have  a  right,  in 
every  case,  to  settle  a  controversy,  and  to  decide  to  whom  land 
in  dispute  belongs ;  and  no  court  can  ever  after  call  it  in  ques- 
tion. Our  legislature,  in  this  respect,  have  the  same  power  as 
a  British  parliament. 

The  court  below  say  that  the  legislature  have  not,  in  ex- 
press  terms,  declared  that  the  estate  of  CrogAan  was  devested. 
But  the  act  must  necessarily  be  so  understood ;  for  the  direc- 
tions of  the  act  are  utterly  inconsistent  with  the  idea  of  any 
title  remaining  m  Croghan;  and  the  act  could  have  no  ope- 
ration, if  the  estate  was  in  Croghan  or  his  heirs. 

The  Chancellor.  The  questions  arising  in  this  case  come 
up  on  a  special  verdict,  on  which  a  judgment  has  been  render- 
ed in  the  Supreme  Court,  for  the  defendant  in  error,  the  les- 
sor of  the  plaintiff,  in  the  court  below. 

In  examining  the  errors  assigned,  which  in  their  form  are 
general,  the  record  only  afibrds  the  test  of  their  existence ;  ^ 
tiad  as,  in  this  case,  they  are  assigned  on  the  matter  of  the 
special  verdict,  it  will  be  necessary  to  attend  *to  the  points  [ »  546  \ 
found  by  it,  from  which  it  was  imposed  on  the  court  below,  to 
determine,  as  a  question  of  law,  arising  upon  the  facts  found, 
whether  a  judgment  ought  legally  to  be  rendered  for  the  plain- 
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fN  ERROR,   tiff,  or  the  defaidant;  and  if,  in  adjudging  on  those  pointo, 

""ALBANY,    they  have  erred,  it  is  the  duty  of  this  court  to  correct  the  ei- 

Feb.  &  March,  ror ;  and  if  they  have  not  erred,  to  affirm  the  judgment. 

y^^0i^^)^i<,^^      Both  parties  having  relied  on  George  CrogAaii,*a3  their 

Catlin       common  source  of  title,  his  seisin,  and  the  descent  from  him 

iACKsoiv      ^^  ^^^  lessor  of  the  plaintiff,  are  not  matters  of  oootroversy  ; 

though  necessarily  found  by  the  jury,  as  fitcts  essential  to  be 

presented  to  the  court.     So  as  to  the  attainder  of  Thamam 

Jones,  as  a  person  named  in  the  confiscation  act 

[Here  his  honor  stated  the  substance  of  the  special  ver- 
dict.] 

To  determine  whether  the  errors  relied  upon  in  argument, 
are  such  as  the  judgment  of  the  Supreme  Court  ought  to  be 
reversed,  it  becomes  necessary  to  examine,  1.  Whether  the 
seizure  of  the  sheriff  devested  the  seisin  of  George  Croghun  ? 

2.  Whether  the  sale  at  auction  devested  it  ? 

3.  Whether  the  sheriff's  deed  was  delivered  as  an  €8crouf ; 
and,  if  so,  what  was  its  legal  effect? 

4.  Whether  the  act  of  the  legislature,  of  thetwentynsecond 
October,  1789,  devested  the intereist of  the  lessor? 

1.  Preliminary  to  the  consideration  of  these  points,  it  will 
be  proper  to  remark,  that  the  finding  of  the  jury  of  any  fact, 
as  existing,  is  in  exclusion  of  the  inducements  to  auch  finding, 
on  a  view  of  the  evidence  which  was  the  ground  of  their  ver- 
dict ;  that  whatever  fact  is  not  found,  is  deemed  not  to  exist, 
and  that  the  court  cannot  supply  any  defects  in  such  finding 
by  intendment. 

The  first  question  that  presents,  is  as  to  the  efiect  of  the 

sheriff's  seizure.     From  the  nature  of  the  subject,  we  cdjnnot 

[  ^  547  ]       expect  to  find  any  governing  cases  among  those  *^judged  in 

the  EngZiM  courts.     There  are  some,  however,  which  ^vean 

analogy  to  it. 

Previous  to  the  statute  of  5  Geo.  II.  c.  7,  no  judicial  sales  of 
land  could  be  made  here,  under  any  common  law  process ;  and 
whether  the  elegit  was  ever  introduced  in  practice,  is  doubt- 
ful, as  the  small  value  of  the  income  of  real  estates,  afforded 
little  inducement  to  resort  to  it,  as  a  means  of  satisfying  a  debt 
due-  upon  a  judgment ;  but,  upon  the  passing  of  thlit  statute, 
though  professedly  intended  to  enable  the  British  subjects  in 
England,  to  sell  real  estates,  on  execution  in  the  colonies,  in 
order  to  satisfy  the  debts  due  to  the  form^,  it  received  a  Kbe- 
rality  of  construction  here,  which  extended  it  to  all  judgments ; 
and  in  practice  it  was  even  appUed  to  the  sale  of  lands  of  a 
testator  or  intestate,  on  judgments  recovered  aeaitist  their  ex- 
ecutors or  administrators^  on  the  ground  that  tne  statute  had 
completely  converted  real  into  personal  estate,  as  &r  as  re- 
spected the  satisfaction  of  debts.  Many  estates  are  now  held 
under  sales  of  that  kind,  md  the  fiflh  secticm  of  the  act  pass- 
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ed  the  fourth  of  AprUy   1786,  (Jonea  and  VaHck^a  edU.  mwsJiQH. 
Laws  of  N,  F,  vol.  1.  p.  277,)  expressly  restrains  such  sales;     ALBANY 
a  restraint  perpetuated  by  an  existing  statute.     (Rev.  Laws^^  Feb.  &,  fiUx'dk, 
vol.  1.  p.  538.  s.  13.  seas.  24.  c.  174.   [2  R.  S.  449.  s.l2.])       ^^J^ 

The  statute,  5  Geo.  II.  enacts,  ^Uhat  the  houses,  lands, 
negroes,  and  other  hereditaments,  and  real  estate  in  any  of  the 
plantations,  belonging  to  any  person  indebted,  shall  be  liable 
to,  and  chargeable  with,  all  just  debts,  duties,  and  demands, 
and  shall  be  assets  for  the  satisfaction  thereof,  in  like;  manner 
as  real  estates  are,  l^  the  laws  of  England^  liable  to  the  satis- 
faction of  debts  due  by  bonds,  or  other  specialty,  and  shall 
be  subject  to  the  like  remedies,  proceedings  and  process,  in 
any  court  of  law  or  equity,  in  any*of  the  said  plantations,  ^eZt- 
ingor  disposing  of  any  such  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates,  towards  the  satisfiiction  of  such 
debts,  duties  and  demands,  and  in  like  manner  as  personal 
^estates  in  any  of  the  said  plantations  respectively,  are  seis-  [  *  549 
ed,  extended,  sold,  or  disposed  of  for  the  satisfaction  of  debts," 

The  construction  of  this  statute  presents:  some  difficulty. 
The  section  quoted  is  labored  and  complicated ;  but  it  appears 
to  me  that  the  first  member  of  it  prescribes  both  the  remedy 
and  mode  of  seising,  extending,  selling  or  disposing  of  land 
which,  as  far  as  there  are  any  analogous  proceedings  in  any  courts 
of  law  or  equity,  in  the  plantations,  in  which  the  real  estate  is 
situated,  must  be  conformed  to  them ;  but  to  prevent  all  pos- 
sibility of  doubt,  it  is  added,  ^^  and  in  like  manner  as  person- 
al estates  are  seised,  extended,  sold  or  disposed  of^  absolvte- 
Ijf,  so  as  to  pass  the  whole  interest  q£  the  debtor  to  the  pur- 
chaser. 

In  several  essentials  the  effect  of  the  execution  must  be  dif- 
ferent from  a^.  fa,  levied  on  personal  estate  only.  The  de- 
livery of  the  fi,fa,  gives  no  new  rights  to  the  plaintiff,  and 
vests  no  new  interests.  The  general  lien  it  created  by  the 
judgment  and  the  execution,  is  merely  to  give  that  /ten  effect,  not 
by  vesting  a  possessory  right  to  the  land  affected  by  it,  in  the 
plaintiff,  but  by  designating  it  for  a  conversion  into  money  by 
the  operation  of  thejS.  fa,  and  the  act  of  the  sheriff,  by  virtue 
of  k.  It  is  not  so  as  to  personal  property.  That  is  bound 
from  the  delivery  of  the  Ji.  fa.  to  the  sheriff.  When  he  seises, 
he.  may  remove  it  for  safe  keeping,  and  this  not  only  to  give 
effect  to  the  seisure,  but  for  his  own  security.  He  may  main- 
tain trover  or  trespass,  for  converting  or  iniuringit^  on  account 
of  the  special  property  he  acquires  in  it  by  the  seisure.  (2 
Saund,  47.)  So  a  carrier  may  maintain  trover  ageKnst  a  stran- 
ger, who  takes  away  goods  held  by  him  to  carry  ^  and  Holt, 
Ch.  J.  ruled,  that  if  goods  were  rescued,  the  sheriff  was  not 
liable,  which  could  not  be,  if  he  acquired  a  property  absolute. 
(\  Vent.  52,     1  Br<ywnl&u),  132.) 
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IN  ERROR.       None  of  these  reasons  apply  to  real  estate.     It  is  not  neces- 

ALBANY     ^^^y  ^^^^  ^'^^  sheriff  should  possess  himself  of  it,  for  safe  keep- 

Feb.  &  March,  ing.     It  is  not  possible  to  eloign  it,  and  *the  terms  of  the 

^^^l^^ii^^^  fieri  facias  give  him  no  other  authority  than  such  as  is  inci- 

Catliv       dent  to  the  duty  he  is  required  to  perform.     The  cases  from 

Jacwon      ^  Show.  85.  and  3  Term  Rep.  395,  show,  that,  in  England, 

upon  an  extent,  under  an  elegit,  the  vendee  is  put  to  his 

ejectment ;  and  so  has  been  the  practice  here,  which  appears 

as  well  from  the  uniform  mode  of  conducting  seisures  of  real 

estate,  as  from  some  cases  reported  on  that  subject. 

In  practice,  the  defendant,  if  he  is  the  occupant,  is  never 
disturbed,  till  the  sale  is  consummated.  A  contrary  practice 
would  expose  the  defendant's  property  to  waste  and  destruc- 
tion, impair  the  plaintiff's  security,  and  involve  the  sheriff  in 
very  inconvenient  and  useless  responsibilities. 

It  has  been  said,  that  the  estate  was  in  cuatodia  legis,  and 
in  abeyance.  There  is  no  principle  of  law,  which  can,  in  its 
operation,  devest  an  estate,  to  put  it  in  abeyance,  {Co.  Litt. 
342.  Vin.  Abr.  tit.  Abeyance,  pi.  12.)  That  is  produced 
only  of  necessity.  The  law  never  allows  it  to  be  the  act  of  a 
party ;  and  neither  law  nor  reason  exists  to  justifjr  the  applica- 
tion of  the  doctrine  to  an  act  of  the  sheriff.  It  is  limited  to  a 
very  few  cases  ;  never  created  eo  instanti ;  but  is  the  effect  of 
some  contingent  event,  which  would  frustrate  the  purposes  of 
justice,  if  it  was  not  interposed.  If  applied  to  the  incongru- 
ous operations  of  abeyance  and  remitter,  it  might  be  required^ 
to  co-operate  to  restore  the  defendant  to  the  staiui  quo,  if,  by 
any  accident,  a  sale  should  not  succeed  the  seisure,  or  the  debt 
be  satisfied.  This  species  of  losing  and  acquiring  sejsin^  can- 
not be  deduced  from  any  legal  principle.  It  is  not  congenial 
to  the  genius  of  our  law,  thus  to  vest  and  devest  a  seism,  by 
mere  volition,  without  an  act  indicating  the  latent  of  transfer-* 
ring  it  from  one  to  the  other.  The  word  imports  an  actucd, 
.  not  an  ideal  possession ;  for  evon  an  entry  for  the  purpose  of 
asserting  a  claim^  does  not  oust  the  seisin  of  the  actual  occu- 
pant. 
[  •  550  ]  *I  am  satisfied,  that  the  interest  of  Croghan  was  not  other- 

wise affected  by  the  seisure,  than  as  it  became  the  inceptive 
step  to  a  legal  transmutation  of  his  estate,  if  other  requisites 
had  followed  to  consummate  it. 

2.  The  second  question  is,  whether  the  sale  at.  auction  de 
vested  the  seisin  ? 

Auction  is  calculated  to  ascertain  the  terms  on  which  pro- 
perty offered 'for  sale  is  to  become  the  purchaser's. 

The  terms  of  payment,  quantity,  and  extent  of  the'  interest 
to  be  disposed  of,  are  prescribed  by  the  person  holding  the 
auction.  The  bidder  consummates  them  by  adding  the  sum. 
These,  all  other  legal  requisites  being  complied  with,  consti- 
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lute,  not  a  conveyance,  but,  at  most,  a  contract  for  a  ton-  TiV  ekror, 
veyance.     The  one  party  contracts  for  the  delivery  of  a  con-    Albany, 
veyance,  the  other  to  pay  the  sum  bid,  as  a  concurrent  act,  at  '^eb.&^Marc* 
a  specified  time,  or,  if  without  a  specification  of  time,  within  a 
reasonable  time. 

Without  the  payment  of  the  money,  no  right  can  accrue  to 
the  purchaser  ;  for,  if  a  bill  was  filed  in  chancery  for  a  specific 
performance  by  the  vendor,  unless  the  terms  had  imposed  on 
him  the  delivery  of  a  conveyance,  precedent  to  the  payment, 
he  could  only  be  bound  to  offer  it,  upon  receiving  the  purchase- 
money. 

If  the  money  is  not  paid,  or  if  the  sale  does  not  operate  to 
satisfy  the  debt,  pro  tanto,  what  benefit  arises  to  the  owner, 
as  the  consideration  to  him  for  devesting  it  ? 

In  Pennsylvania  (1  Dallas,  419)  it  would  be  competent  for 
a  sheriff  to  return  that  the  money  was  not  paid,  and  that  the 
premises  remained  unsold.  In  chancery,  if  the  money  bid  at 
auction  is  not  paid,  it  is  the  uniform  practice  to  annul  the  sale. 
In  England,  the  biddings  are  often  opened,  before  the  master's 
report  is  confirmed,  which  could  not  possibly  be,  if  the  mere 
sale  at  auction  vested  the  seisin  in  the  bidder.  A  contrary 
doctrine  would  render  judicial  sales  intolerably  perplexing  *to  *  [  551 
all  parties  concerned  ;  to  the  sheriff,  because  it  would  expose 
him  to  incalculable  embarrassments ;  to  the  plaintift',  because 
it  would  tend  to  delay  the  satisfaction  of  his  judgment ;  to  the 
defendant,  because  it  would  place  the  care  and  management 
of  his  estate  out  of  his  reach,  long  before  it  could  possibly  be 
applied  to  the  satisfaction  of  the  plaintiff,  in  his  exoneration. 
The  doctrine  in  the  extent  contended  for,  would  conclude  to 
devest  the  defendant  of  his  estate,  as  in  this  case,  from  1774 
to  1779,  without  satisfying  a  cent  of  the  debt,  or  even  prevent- 
ing the  interest  from  running  against  him  ;  for  if  that  was  in 
reasonable  time,  the  mere  payment  of  the  sum  bid,  would 
entitle  the  purchaser  to  a  conveyance.  In  every  point  dedu- 
ced from  strict  law,  from  its  liberal  exposition  from  general 
principles,  or  from  considerations  of  inconvenience,  this  doc- 
trine is  unfounded.  The  defendant  Croghan*s  right  of  entry 
was  not  tolled,  and  the  descent  found  by  the  jury  devolved  his 
right  upon  his  heirs. 

3.  As  to  the  third  point,  whether  the  sheriff's  deed  was 
delivered,  as  an  escrow ;  and,  if  so,  what  was  its  legal  effect? 

That  the  sheriff's  deed  was  delivered  to  James  Duane,  as 
an  escrow,  to  be  delivered  to  Thomas  Jones,  whenever  the 
consideration  money  therein  mentioned,  should  be  paid  by  him 
to  the  said  James  Duane,  is  a  fact  found  by  the  verdict. 
That  the  money  has  ever  been  so  paid,  has  not  been  found ; 
and  on  the  pjerformance  of  the  condition  of  payment  on/y, 
could  it   operate.      If  Jones  was,  novit,  in  fi|l|  life,  legally 
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SNBMROJL  capable  of  performing  the  act  required,  (the  payment,)  and 
ALBANY,    if  even  it  were  possible  to  pronounce  that  it  was  still  compe^ 

**•**•  ^ii'*"^'  tent  for  him  to  give  the  deed  effect,  by  payings  the  fact,  thaA- 
it  was  unpaid  at  the  time  of  the  commencement  of  the  action^ 
and  not  even  paid  at  this  moment,  must  stare  him  in  the  iace, 
and  repel  every  pretence  that  the  deed  could  operate  in  his 
favor.  Croghan  has  never  forfeited  his  estate.  *The  receipt 
of  the  money  by  the  treasurer  could  not  affect  his  right*  It 
was  neither  a  ]>ayment  to  him,  his  heirs,  or  to  Duam;  for  so 
far  from  being  a  payment,  before  the  sale  under  the  act  of 
1788,  the  right  of  disposition  has  been  exercised,  before  any 
payment  made ;  and  to  all  legal  purposes,  the  consideration 
money  was  still  unpaid,  as  related  to  the  condition  on  which 
the  deed  was,  by  its  second  delivery,  to  become  operative. 
If  so,  how  can  a  title  be  derived  under  a  deed,  which  could 
not,  even  now,  pass  the  estate  described  in  it,  to  the  purcha- 
ser, were  he  in  full  life ;  mnd  which  has  never  been  called  into 
existence  by  the  payment  of  the  consideration  money  to  Du^ 
«nc,  by  the  purchaser.  If  he  could  not  derive  a  tiUe  under  it, 
the  persons  claiming  under  him,  must,  necessarily,  be  equally 
destitute  of  it. 

The  verdict  has  fouitd  the  deed  of  the  sheriff,  the  release 
of  Goldabrow  Banyar,  aiid  the  proof  of  the  execution  before 
^  a  master  in  chancery  ;  but  those  facts  conclude  nothing  here ; 
kf  though  they  mi^t  be  inducements  to  a  jury,  to  find  the 
delivery  of  the  writings  as  escrows y  it  is  not  expressed,  and 
cannot  be  intended,  that  they  were  either  the  sole  inducement^ 
or  combined  with  others,  to  the  finding  of  the  delivery  of  the 
sheriff's  deed,  as  an  escrow.  There  might  be  others,  but 
"whether  there  were  or  not,  the  jury  have  not  so  found,  as  to 
enable  this  court  to  judge,  whether  the  inference,  that  the 
deed  was  delivered  as  dn  escrow,  was  correctly  deduced  from 
those  facts,  or  not.  The  court  cannot  infer  the  existence  of 
one  fact  from  another,  positively  found  by  the  jury^  in  the 
matter  on  which  it  is  required  to  i>ronounce^the  law. 

The  sale  at  auction  waa  made  before  the  return  day  of  the 
vendUiom  exponas,  I  do  not  mean  to  examine  whether  a 
sheriff  can,  on  any  occasion,  legally  execute  a  deed,  as  an 
escrow ;  though  the  inclination  of  my  mind  is,  that  he  may, 
Itmittng  it  to  a  <day  certain,  within  a  reasonable  time ;  for  it  is 

[  *  553  ]  no  more  than  the  law  would  ''^'impose  on  him,  to  offer  the 
deed»  whea  he  required  j>aymont  of  the  consideration  money ; 
and  the^second  delivery  co^d  only  give  it  operation ;  or  by 
referring  it  to  a  reasonaUe  time,  generally  ;  in  which  case,  cir- 
cumstances must  «nter  into  the  estimate  of  what  constituted 
a  reasonable  time,  either  the  return  day  of  the  venditioni 
exponas^  or,  at  farthest^  the  next  veu^ation ;  and,  when  that 
elapsed,  the  sale  might  well  be  considered  as  inoperative. 
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The  acts  of  executing  the  deed,  of  delivering  it  as  an  escrow,  m  error. 
af  retainiag  it  as  such,  and  the  aeglect  of  executing  a  c<Mnpli-    albany  " 
anoe  with  the  condition  of  the  delivery,  were  exclusively  those  F«b-  &  Marci^ 
of  the  pkdntiir^s  attorney  in  the  suit  in  the  Supreme  Court,  s^^Jl^Jii^^ 
and  of  the  shorifF;   for  the  defendant   Croghan^$  right  was      Ga^tlih 
treated  as  extinguished,  and  wkh  those  transactions  he  had  no     i^^^q^ 
privity.     The  real  estate  remained  untouchedi  the  considera- 
tion money  unpaid,  the  deed  undelivered,  the  venditioni  ex- 
pofias  unfiled,  and  the  whole  so  modelled,  as  to  subserve  the 
view  of  the  plaintiff. 

Suppose  Croghan  vigilant  and  attentive  to  his  interests,  of 
which  there  is  no  evidence,  and  disposed  to  ascertain  th^ 
state  of  his  property,  by  repairing  to  the  clerk's  office,  he 
might  have  discovered  that  a  vendiiioni  exponas  had  issued, 
but  that  it  had  not  been  returned.  By  applying  to  the  sher<- 
iff^  or  Mr.  Duane,  if  they  were  alive  and  accessible,  he  might 
have  acquired  the  information  that  an  auction  sale  had  been 
made ;  but  it  must  have  been  the  mere  eflfect  of  candor,  if 
they  had  gone  a  step  further,  and  explained  the  mode  to 
which  a  resort  had  been  bad  to  devest  him  of  his  interest,  so 
as  to  put  it  in  his  power  to  penetrate  the  clouds  with  which 
his  estate  wa^  envelo|)ed ;  and  it  cannot  possibly  consist  with 
any  legal  at  rational  exposition  of  the  powers  of  a  sheriff,  to 
permit  measures  of  this  kind,  to  devest  an  estate,  after  so  long 
a  lapse  of  time.  Hence,  long  before  the  civil  death  of  Jones, 
the  reasonable  time  in  which  the  deed  might  have  been  made 
absohif^e,  by  the  "^payment  of  the  consideration  money,  had  [  *  551  ] 
elapsed.  If  the  purchaser  had  paid  tardily,  and  Croghan  or 
his  heirs  had  laid  by,  and  suffered  the  lands  sold  to  be  occu- 
pied under  the  sale,  without  interruption,  it  might .  present 
o^ther  considerations  not  necessary  to  be  now  pursued. 

If  nothing  passed  by  the  dfeed,  the  act  of  attainder  could 
not  create  a  right,  once  in  posse,  but  never  vested,  or  revive 
such  a  one  as  had  been  lost  by  the  laches  of  the  party  in 
whose  favor  it  was  intended  to  operjite,  prior  to  its  passing ; 
and  however  broad  and  comprehensive  the  terms  of  the  act 
might  be,  it  could  not  affect  the  estate  in  question. 

By  the  verdict,  it  is  found  that  the  sheriff  returned,  that  he  - 
had  the  mwieys  dhrected  to  be  levied,  ready  "before  our  lord 
the  king,  at  the  day  and  place  within  contained."  The  day 
and  place  clearly  relate  to  the  return  day,  and  to  the  court 
then  held,  at  which  the  venditioni  exponas  was  made  return- 
able, and  could  refcrte  to  no  other.  From  the  special  verdict 
it  appears  that  the  sheriff  had  seized  40,000  acres  of  land  of 
the  defendant  Croghan;  that  he  sold  divers  parcels  of  it,  and, 
among  others,  to  Thomas  JomSy  the  premises  in  question. 
There  is  no  fact  found  to  rerbut  the  return,  if  it  could  be  re- 
butted or  traversed ;    that  he  bad  the  money  ready  at  the 
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jN  ERROR,  return  day ;  and  if  so,  the  debt  was  satisfied.     Kis  authority 
ALBANY,     h8.d  ceased,  and  the  execution  of  any  deed  subsequent,  would 

Feb.  &  March,  certainly  be  of  questionable  validity;    for   from  aught  that 

s,,^^'^.,^^^^^  appears,  the  debt  might  have  been  satisfied  by  the  sale  of  the 

Catun      other  parcels.     That  the  return  was  not  filed  till  1788,  does 

•  4fK8o»      "^^  destroy  its  relation  to  the  return  day.     It  was  at  most  a 

filing  nunc  pro  tunc;  and  the  withholding  it  from  the  proper 

office  could  not  attach  any  legal  effect  to  it,  but  such  as  it 

would  have  had  if  it  had  been  regularly  filed. 

This  leads  me  to  the  last  point,  whether  the  act  of  the 
twenty-second  March,  1788,  devested  the  lessors'  inter- 
est? 

[  *  555  ]  *It  appears,  from  its  terms,  to  have  been  passed  upon  the 

suggestion  and  prayer  of  William  Peters.  It  was,  as  far  ajs 
it  relates  to  this  subject,  a  private  act.  It  has  no  saving  of 
the  rights  of  others ;  but  its  professed  object  is  to  convert  the 
land  described  in  it  and  in  the  sheriff's  deed,  into  money  ;  to 
apply  so  much  of  it  as  might  be  necessary,  to  the  satisfaction 
of  the  consideration  money,  together  with  the  interest,  to  the 
judgment  creditors  of  the  said  George  Croghan,  or  their  heirs 
and  assigns,  according  to  the  priority  of  their  respective  judg- 
ments remaining  unsatisfied ;  and  to  pay  the  overplus  of  the 
said  moneys,  if  any  there  were,  into  the  treasury  of  this  State. 
But  whether  the  payment  into  the  treasury  was  made,  for  the 
ulterior  benefit  of  persons  interested,  or  as  part  of  a  fund 
vested  in  the  state,  by  the  attainder  o(  Jones,  is  not  expressed.; 
but  if  for  the  latter  purpose,  it  must  evidently  have  been  un- 
der the  erroneous  opinion  that  the  residuary  interest  of  Jones 
had  so  vested. 

That  the  state  was  not  to  be  responsible,  is  evident  from 
the  section  expressly  imposing  a  departure  from  the  usual 
mode  of  conveyance  of  forfeited  estates,  by  the  omission  of 
the  warranty. 

The  act,  for  the  reasons  assigned  by  the  Supreme  Courts 
could  not  affect  Croghan^s  property.  It  is  not  its  profess-ed 
object ;  and  no  legal  intendment  can  be  admitted  to  support  a 
construction  so  replete  with  injustice*  He  was  a  stranger  to 
the  act.  A  violation  of  private  rights,  by  legislative  acts,  is 
never  to  be  presumed  ;  and  a  decent  respect  to  that  branch 
<>(  the  government  of  the  state,  must  ever  repel  a  presumption 
of  that  kind.  In  doubtful  cases,  the  court  would  uniformly 
give  a  construction  consistent  with  the  provisions  of  the  con- 
stitution ;  and  it  must  be  a  clear  and  equivocal  intent,  which 
the  court  would  not  meet  with  the  most  liberal  construction^ 
in  order  to  prevent  its  operating  to  the  prejudice  of  private 
right.     It  is  not  presumable  that  the  legislature  wiB  ever  be 

[  *  556  1  guiltv  of  such  a  palpable  violation  *of  the  constitution.  If  they 
should  do  so,  it  may  present  an  interesting  epoch  in  the  hiaf- 
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tory  of  our  jurisprudence  j  but  it  cannot  be  useful  to  antici-  ijf  ilRROR. 

P^J?,''-  .       ,  ^  .  ,  ,  ALBANY, 

The  present  case  is  that  of  a  private  act,  passed  at  the  Feb.  &  March, 

instance   of  the   parties,   to   remove  embarrassments   in  the  v^Jl^ii^^/ 

arrangements  of  their  interests  only,  which  cannot  affect  fitran-      Catlin 

gers,  or  devest  the  rights  of  others,  not  parties  or  privies  to  it.      .    ^• 

It  is  a  species  of  conveyance,  which,  like  all  others,  the  parties       -^cxsoir. 

take  at  their  peril. 

The  cautions  observed  by  the  British  parliament,  with 
respect  to  private  acts,  are  particularly  mentioned  by  Blw^k" 
stone,  (2  Black.  Comm,  345,)  under  the  head  of  "  Aliena- 
tion by  master  of  Record^  Speaking  of  private  statutes,  he 
says,  -'.Acts  of  this  kind  are,  however,  carried  on  in  both 
houses,  with  great  deliberation  and  caution ;  particularly  in 
the  House  of  Lords,  they  are  generally  referred  to  two  judges, 
to  examine  and  report  the  facts  alleged,  and  to  settle  all 
technical  forms.  Nothing,  aJso,  is  done  without  the  consent, 
expressly  given,  of  all  parties  in  being,  and  capable  of  consent, 
that  have  the  remotest  interest  in  the  matter,  unless  such  con- 
sent shall  appear  to  be  perversely,  and  without  any  reason, 
withheld.  And,  as  before  hinted,  an  equivalent  in  money  or 
other  estate,  is  usually  settled  upon  infants  or  persons  not  in 
esse,  or  not  of  capacity  to  act  for  themselves,  who  are  to  be 
concluded  by  this  act ;  and  a  general  saving  is  constantly 
added,  at  the  close  of  the  bill,  of  the  rights  and  interests  of  all 
persons  whatsoever,  except  those  whose  consent  is  so  given 
or  purchased,  and  who  are  therein  particularly  named,  though 
it  has  been  holden,  that  even  if  such  saving  be  omitted,  the 
act  shall  bind  none  but  the  parties." 

He  then  adds,  "  A  law  thus  made,  though  it  binds  all  par- 
ties to  the  bill,  is  yet  looked  upon  more  as  a  private  convey- 
ance, than  as  the  solemn  act  of  the  legislature.'' 

*If  in  Great  Britain,  where  all  these  precautionary  meas-  [*557] 
ures  are  taken  to  preserve  the  interests  of  strangers,  private 
acts  are  restrained  to  the  parties  only,  who  are  evidenced  to 
be  such,  by  consent  to  them,  either  in  person,  or  by  those 
who  legally  manage  their  concerns  for  them,  and  if,  when  the 
suggestions  on  which  the  act  is  passed  are  proved  fraudulent, 
a  court  of  chancery  will  relieve  against  them,  which  is  there 
well  settled,  the  general  practice,  whjch  obtains  here,  with 
respect  to  the  passing  such  acts  generally,  on  the  bare  sugges- 
tion of  the  applicants,  affords  additional  and  very  cogent 
reasons  against  relaxing  such  restraints  ;  and  it  can  scarcely 
be  necessary  to  add,  to  devest  an  interest  of  a  stranger  to  it, 
is  contrary  to  the  clearest  dictates  of  justice;  and  repugnant  to 
the  constitution. 

Whenever  a  case  is  so  nicely  poised,  as  to  render  it  doubt- 
ful which  of  the  parties  is  legally  entitled  to  the  judgment  of 
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m  ERROR,  the  court,  considerations  of  hardship  may  be  mingled,  to  aid 

ALBANY     ^^  preponderating  the  scales  of  justice,  on  one  side  or  the 

Feb. fcMwrcii,  Other:  but  where  the  law  is  clear,  it  must  prevail,  regardless- 

,^^^J[^^J:^^  of  considerations  of  that  kind.     We  sit  not  here  to  pass  upon 

Catlih       the  personal  merits  of  the  parties  in  controversy,  but  i^ppn 

lAOKko        ^^^^^  rights ;  nor  is  it  imposed  on  the  court  to  inquire  what 

ulterior  remedies  are  in  the  reach  of  either.      They  must  be 

left  to  seek  them,  as  they  may  be  advised,  under  the  certain 

assurance,  that  if  there  is  a  right,  there  is  a  legal  remedy  tor 

enforce  it.     The  imperious  duty  of  this  court,  prescribed  by 

the  solemnity  of  the  official  oath  of  its  members,  is  to  decide 

according  to  law. 

Every  view,  in  which  J  have  been  able  to  place  this  subject, 
coucludes  to  the  affirmance  of  the  judgment  of  the  Supreme 
Court,  and  I  am,  therefore,  for  affirming  it 

This   being  the  unanimous  opinion  of  the  court,  it  wa9" 
[  *558  ]        thereupon  ordered  and  adjudged,  that  the  judgment  *of  the 
Supreme  Court  be  affirmed ;  with  double  costs  to  be  taxed, 
&c.  and  that  the  record  be  remitted  to  the  said  court. 

Judgment  affirmed. 
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m  ERROR. 

William    Bradshaw,    John  Bradshaw,   juu.  and  Feb.^^March 

Mary  Bradshaw,  who  are  impleaded  with  John  v^^^n^-^ 

Bradshaw  and  Nanct  Crothers,  an  infant,  by    ^'^^^^^^^ 

Kenneth  Gorden,  her  guardian,  Plaintiffs  m  error,     cah.^gha». 

against 

Patrick  Callaghan  and  Ann  his  wife,  Defendants 

in  error. 

THIS  case  came  before  this  court,  on  a  writ  of  error,  from     ^^  ^     ^. 
the  Supreme  Court,  on  a  judgment  in  partition,  u>t\  \Snuion, 

From  the  record  it  appeared,  that  the  defendants  in  error,  «j><J^'.the  stat- 
presented  their  petition,  under  the  act  for  the  partition  of  ccssan?  "to  °e"t 
lands,  to  the  Supreme ' Court,  in  which  they  stated;  "that  fo'»*»5^e  "f^j^s 
Jamts  Bradshaw,  late  of  Charlton,  in  the  county  of  Saratov  ^verai  tenanii^ 
gtty  and  state  of  New-York,  deceased,  was  before  and  at  the  a^^arge;  "oris 
time  of  his  death,  to  wit,  on  the  twentieth  day  of -4pnZ,  1786,  Liie|rihe'^^sci- 
seised  of  an  estate  in  fee  of  *and  in  a  certain  lot  or  parcel  of  r  #  559  -i 
land,  situate,  lying  and  being  in  the  town  of  Charlton,  in  the  sinoftheances- 
county  of  Saratoga  aforesaid,  bounded  on  the  north  by  the  }P'  °'  h'^^^h^ 
highway  leading  from  Charlton  to  Ballston,  on  the  east  by  p^ni^  derive 
the  highway  leading  to  Schenectady,  on  the  south  by  a  lot  of  ^'''«5.  *>"*  •'  »s 
ground  of  Abraham  Northrup,  and  on  the  west  by  lots  of  suteHn^gener- 
ground  of  Joseph  Brown,  Esq.  Luoumus  Hillers  and  John  **  JJ«™^^  ^'jat 
Holme,  jun.  containing  two  hundred  acres  :  and  that  the  said  seised^"©"* ^iil^ 
James  Bradshaw,  on  the  twentieth  day  of  April,  1786,  died  partorshare> 
intestate,  leaving  a  widow  and  issue,  without  having  made  c^c  *^ina^  he, 
any  disposition,  distribution  or  division  of  the  said  premises,  whether  such 
and  which  said  widow,  as  tenant  La  dower,  is  entitled  to  the  quired  hy  de- 
one  third  part  of  the  said  premises,  for  the  term  of  her  natural  ^^^^^  <>'  P"'- 
life  ;  and  that  the  petitioners,  together  with  William  Brad-  *^  a  tenant  in 
sbaw,  James  Bradshaw,  John  Bradshaw,  John  Bradshaw,  f^^^J^®"  °/  ^*'® 
junior,  Mary  Bradshaw  and  Nancy  Crothers,  a  daughter  of  may"  ?nain'taiii 

partition,  not- 
withstanding a  particular  estate  is  outstanding.  And  where  a  partition  was  made  among  scm  rul  heirs, 
assignrng  to  each  his  portion  of  lands,  by  metes  and  bounds,  but  excepting  from  each  portioii  oie  third 
thereof,  as  the  dower  of  the  tpidow  of  the  ancestor,  it  was  held  valid. 

The  statnte  relative  to  partition  does  not  extend  to  a  tenant  in  dower  ;  but  the  estate  mny,  neverthe- 
less, be  divided  amon«;'  the  other  tenants,  and  a  partition,  so  made,  is  good,  though  the  dower  of  the 
widow  is  excepted  and  lefl  undivided. 

A  widow's  aower,  not  being  within  the  purview  of  the  act,  her  righrs  cannot  be  affected  by  the  parti* 
tion,  nor  is  she  liable  for  any  part  of  the  costs  and  excuses  of  making  the  partition,  {b) 

V^here  some  of  the  defendants  in  the  court  do  not  join  in  bringing  the  writ  of  error,  it  seems  that  they 
oqekt  to  be  summoned  and  severed,  (c) 

A  judgment  may  be  alBrmed  in  part,  and  reversed  in  part,  {d) 

(a)  In  a  proceeding  for  partition  the  petitioners  must  allege  and  prove  that  they  are  seised 
in  common  and  show  a.present  actual  posMSsion.    Ctapp  v.  Broma^n,9  Coweny  5.10. 

{h,  Ace.  Coles  y.  C^Us^  \b  Johns.  Aep.  319.  But  when  the  husband  was  seised  as  joint 
tenant,  or  tenant  in  coraaion  of  land,  the  widow,  as  her  rtglit  of  dower  extends  only  to  an  un- 
divi4te<]  part,  is  a  proper  party  to  a  partition  among  the  several  joint  owners.    Id. 

{e^  Any  one  defendant  may  bring  error  separately,  but  the  record  must  be  correctly  de- 
■cril>04l  in  the  writ  as  to  partieei.     Chapp  v.  Brortutghanf  9  Cowen,  304. 

(d)  Vide  Smith  v  Jansen^  supra^  111. 
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iN  ERROR.  Mary  Crothers^  the  "wife  of  James   Cr others,  and  wh<    i^jn 
Tlbany     ^^^  ^^  ^^^  daughters  of  the  said  James  Bradshaw,  deceased, 

ieb.  &,  March,  are  seised  of  an  estate  in  fee,  as  tenants  in  common,  and 
^^^!:^_.  owners  of  the  premises  herein  before  mentioned,  in  the  re- 
spective proportions  following,  that  is  to  say,  the  said  Ann, 
the  wife  of  the  said  Patrick  Callaghan^  and  ono  of  the 
daughters  of  the  said  James  Bradsham,  deceased,  in  one 
equal  undivided  eighth  part  of  the  said  premises,  and  the  said 
Patrick  Cdlaghan,  as  the  purchaser  of  the  share  of  James 
BradshaWy  junior,  one  of  the  sons  of  Peter  Bradshaw,  de* 
ceased,  also  one  of  the  children  of  the  said  James  BradskaiWy 
deceased,  and  of  Nancy y  widow  of  Jamas,  a  daughter  of  the 
said  Peter  Bradshaw,  deceased,  and  of  Sally  Br adshaWy 
also  one  of  the  daughters  of  the  said  Peter  Bradshaio,  de- 
ceased, and  of  Margaret  FitzsimmondSy  wife  of  Bobert 
Fitzsimmonds^  also  one  of  the  daughters  of  the  said  Ja^nes 
Bradshaw,  deceased,  and  of  Jane  J^osie^  the  wife  of  Henry 
Losie,  one  of  the  daughters  of  George  BradsbaWy  deceased, 
also  one  of  the  children  of  the  said  Jam£s  BradshatCy  deeeas* 

f  *530  1  ed,  *and  of  Margaret  Comstock,  the  wife  of  Steplien.  Comi>- 
stock,  also  a  daughter  of.  the  said  George  Bradshaw^  deoeas-? 
ed,  and  of  George  Bradshaw,  son  of  ike  said. George  Brad* 
shaw,  deceased,  and  of  Elizabeth  Nichols,  wik  of  Isaac 
Nichols,. ^o  one  of  the  daughters  of  the  said  George,  Brad- 
shaw,  deceased,  of  two  undivided  eighth  parts,  and  two  thirds 
of  an  eighth  part  of  the  said  premises;  and  the. said  James 
Bradshaw,  John  Bradshav)  and  Nancy  Crothers,  itespea- 
tively  of  an  undivided  eighth  part  thereof^  and  the  said  WU^ 
Ham  Bradshau),  of  one  undivided  eighth  part  thereof, 
and  as  the  purchaser  of  the  share  of  James  ^  BradshaWy 
one  of  the  sons  of  George  Bradshaw,  deceased,  od^  "of 
the  children  of  the  said  James  Bradshaw,  ^deceased,  also  the 
undivided  sixth  part  of  an  eighth  part  thereof;  and  the  sdd 
John  BradshaWy  junior,  as  the  purchaser  of  the  share  of 
Mary  Wilson,  the  wife  of  Andrew  Wilson y  one  of  the  daugh* 
ters  of  the  said  George  Bradshaw,  deceased,  of  an  undivided 
sixth  part  of  an  eighth  part  thereof,"  &c. 

On  affidavit  of  due  notice  to  the  parties,  a  judgment  by 
default  was  entered,  and  commissioners  appointed  to  make 
partition  pursuant  to  the  directions  of  the  statute*.  By  the 
partition,  each  share  of  the  parties,  except  Mary  Bradshaw^ 
the  plaintiff,  is  set  forth  by  metes  and  bounds,  excepting  and 
reversing  out  of  each  share,  one  equal  third  part  thereof  to  be 
.  taken  from  a  particular  part  of  such  share  allotted,  in  sever- 
alty, as  the  dower  of  Mary  BradshauTi   •        . 

No  cause  being  shown  against  the  partition,  it  was  confirm- 
ed by  the  court,  and  the  parties  were  adjudged  to  pay  their 
respective  proportions  of  the  costs:  and,  among  the  rest, 
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Mary  Bradskaw,  the  tenant  in  dower,  wa^  directed  to  pay  IN  error, 
PiUrick  CaUaghan  and  his  wife  eighty  dollars  and  ninety-six     albany 
cents,  being  the  proportion  of  the  whole  costs  and  charges,  Eeb.  &  March, 
attending  the  partition,  according  to  her  right  in  the  land,  &c.         ^^^' 

^The  errors  assigned  were ;  1 .  That  the  plaintiffs  below  have 
net  set  forth,  in  their  petition,  the  rights  and  titles  of  all  the 
tenants  in  common  therein  named  r  *  "^fil  1 

.   2.  That  it  is  not  set  forth  in  the  said  petition,  that  the  several       ^  ^ 

persons  named  therein,  as  the  children  and  grandchildren  of 
J€&ne9  Bradsbaw,  deceased,  were,  at  the  time  of  presenting 
the  said  petition,  or  of  the  several  pnrchases  therein  mention- 
ed, the  only  children  and  grandchildren  of  the  said  James 
Bradshatv,  deceased.  . 

-  8,  That  it  is  not  set  forth,  in  the  said  petition,  that  the  several 
purchases  therein  mentioned  were,  at  the  time  of  presenting 
the » said  petition,  consummated  by  legal  conveyances,  from 
the  vendors  to  the  purchasers, 

4.  That  in  setting  off.  and  allotting  the  shares  of  each  of 
the  several  tenants  in  common,  in  the  said  petition,  and  in 
the  record  aforesaid  named,  one  third  part  thereof  was  ex- 
cepted, as  and  for  the  dower  of  Mary  Bradshaw,  thei  widow 
of  the  said  James  Bradshaw,  deceased,  which  third  parts  so 
excepted,  are  yet  undivided. 

5.  That  the  partition  is  not  conformable  to  the  judgment,  or 
award  of  partition. 

6.  That  although  certain  portions  of  the  shares  allotted  to 
each  of  the  tenants  in  common  are  excepted,  as  and  for  the 
dower  of  the  said  Mary  Bradskaw,  the  widow  of  the  said 
James  Bradshaw,  deceased,  no  specific  share  has  been  allot- 
ted or  awarded  to  her,  as  her  dower. 

7.  That  judgment  is  notwithstanding  rendered  against  the 
said  Mary  Bradshaw,  for  the  full  third  part  of  the  costs, 
charges  and  expenses  of  the  said  partition,  and  against  the 
other  plaintiffs,  for  their  several  proportions  of  the  residue  of 
the  said  costs,  charges  and  expenses. 

As  the  cause  was  argued  in  the  absence  of  the  reporter,  the 
arguments  of  the  counsel  are,  necessarily,  omitted. 

The  Chancellor.     The  writ  of  error,  in  this  cause,  *has       [*  562  ] 
brought  up  from  the  Supreme  Court  a  judgment  in  parti- 
tion. 

As  to  the^r«^  error  assigned.  At  common  law,  coparcen- 
ers only  could  have  writ  of  partition.  They  were  held  to  be 
in  the  estate,  on  the  seisin  of  their  ancestor,  and  all  the  co- 
parceners,  collectively,  constitute  one  heir.  (^Co»  Litt,  131.) 
Hence  it  was  deemed  essential  to  set  forth  the  seisin  of  their 
ancestor,  under  which  they  derived  their  right,  as  well  to  en- 
title th^em  to  the  writ,  as  to  show  their  respective  proportions. 
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IN  ERROR,  The  statute  of  31  Hen.  VIII.  c.  1,  extended  the  remedy  t6 

ALBANY,     tenants  in  common  and  joint  tenants,  and  in  that  stattate^, 

Ffcb.  ^  Marih,  fights,  /iffe,  and  interest  are  used  as  a^fwnyma^ 

.^^^^1^^^       Ouf  statute  directs,  that  the  party  applying  for  partition, 

BRiiDSRAw    shall  set  forth  the  rights  and  titles  of  aH  the  parties ;  -and  this, 

CallIohait.   ^^  ^^  '^^^^  contended,  imposes  it  on  the  party  applying  for 

partition,  to  set  forth  the  right  and  title  at  large,  of  all  the 

parties  to  the  suit. 

This  statute  must  receive  its  construction  from  the  terms  in 
which  it  is  conceived,  expounded  by  the  ordinary  use  to 
which  those  terms,  in  legal  phraseology,  are  applied.  If  that 
application  has  been  uniform  and  durable,  it  will  certainly  aid 
in  ascertaining  the  ifttent  of  the  statute. 

In  an  action  for  an  annmttfy  it  is  not  necessary  to^set  forth 
the  title  and  estate  of  the  grantor,  but  only  that  he  did  grant 
it.  (Heath's  System  of  Pleading,  5.  Co.  lAtt.  tit*  Annup- 
ty,  49.)  In  replevin,  a  defendant  may  avow,  as  tenant  to  /. 
«>.  %vho  was  seised,  {Noy,  70.)  A  feoffee  may  plead  that 
A,  was  seised  and  did  enfeoff  him.  (Heath's  System 
of  Pleading,  80.  18  Edw,  IV.  1.  26.)  In  ejectment,  seisin 
and  a  descent  cast  are,  prima  facie,  evidence  of  right.  In  an 
action  for  a  rent-charge,  the- form  of  deducing  the  defendant's 
privity  is,  that  the  premises  on  which  the  rent  was  reserved, 
came  to  his  bands  by  assignment,  without  showing  how; 
*  W  ^  ]  and  in  ejectment,  the  proof  that  the  defendant  *holds  under  the 
same  title  with  the  lessor,  entitles  him  to  commence  his  de- 
duction from  the  common  source. 

When  partition  could  only  be  had  by  coparceners,  they 
were  conusant  of  each  other's  right ;  and  thus  privity  attoxh- 
ed  with,  and  constituted,  an  essential  part  of  their  estate.  It 
is  not  so  with  tenants  in  common.  They  have  a  unity  of  in- 
terest, but  may  be  in  by  totally  different  titles-  All  timt  tbe 
petitioners  were  bound  to  maintain,  as  to  the  defendants,  was, 
that  they  held  with  them,  as  tenants  in  common,  the  propxv- 
tion  of  the  estate  described  in  their  petition. 

In  analogous  cases,  it  does  not  require;  that  the  titla  should 
be  spread  on  the  record*  The  words  of  the  statute  may  as 
well  be  satisfied,  by  alleging  the  seisin  of  all  the  parties,  of 
their  different  portions  simply,  which  constitutes  their  title,  as 
if  it  were  traced  from  the  state  or  the  crown.  It  would  be 
surcharging  the  record  with  useless  matter,  and  impose  on  tbe 
plaintiff  in  partition,  in  all  cases,  a  hazardous,  and,  in  many 
cases,  an  impracticable  task,  to  compel  him  to  set  forth  his 
title  beyond  his  own  seisin,  as  he  must  do  it  correctly,  oir  &il 
in  sustaining  his  action.  The  general  allegation  of  seisin^  I 
therefore  think,  was  well  enough. 

As  to  the  second  error  assigned.  If  my  reasoning  on  the 
first  point  is  correct,  it  concludes  to  this ;  for  if  the  allegatioo 
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Ibal  JavfhBB  J^radahaw,  the  ancestor,  was  seised,  was  not  es-  in  error. 
seotial  to  tl>e  maintenance  of  the  action,  then  it  is  surplusage,     albany 
and  may  be  rejected  as  suah,  and  erf*  coorse,  cannot  vitiate.  Feb.  &  March, 
The  partition  may  be  maintained  on  the  seisin  of  the  parties  v^i?*i„^^ 
get^rally ;  and  that  is  alleged  with  sufficient  certainty.  Bradshaw 

So  as  to  the  third  point,  as  to  purchasers ;  for  whether  ae-  ^• 

quired  by  descent  or  purchase,  is  perfectly  immaterial,  if  the    ^*'^^®^^*- 
seisin  entitles  the  party  to  msuntain  a  writ  of  partition. 

As  to  the  fourth  and  sixth  errors  assigned^  it  is  apparent 
from  the  record,  that  the  dower  of  the  widow  was  left  in 
^UUu  quo.  That  she  is  not  included  in  the  ^description  of  [  *  564  ] 
joint  tenant,  tenant  in  common  or  coparcener,  to  which 
classes  ordy  the  statute. ei^tends  is  certain.  She  is  of  conse- 
Cfuence  not  afieoted  by  the  partition. .  She  holds  by  title  par- 
amount, and  the  partition  was  confined  to  the  inheritance  , 
only ;  and  so  was  the  opinion  of  the  Supreme  Court,  (5  Johns. 
Rep.  80,)  that  the  partition  was  no  bar  to  her  recovery.  The 
dower,  therefore,  affected  every  part  of  the  land  equally.  So 
in  Inland,  the  word  iemt,  in  a  writ,  always  implies  tenant 
of  the  freehold  ;  and  if  one  be  disseised  by  another,  no  writ 
of  partition  lies.  (Vin.  Abr.  t\i.  Partition,  <S.)  pi.  2.)  So 
when  dower  was  brought  against  several  purchasers,  the  court 
directed  them  to  be  charged  proportionally  ;  {Freeman,  227. 
fA.  234 ;)  for,  in  equity,  they  must  be  equally  charged,  and  a 
writ  of  dower  will  he  against  a  tenant  in  common,  before  par- 
tition made-     (3  Lev.  84.) 

It  appears  to  me,  from  these  authorities,  and  the  general 
doctrine  respecting  partition,  that  a  tenant  in  common  of  the 
inheritance  may  maintain  partition,  notwithstanding  a  partic- 
ular estate  is  still  outstanding.  The  actual  assignment  of 
dower  might  have  required  a  different  modification  among  the 

Earties  to  the  partition,  had  the  assignment  preceded  it.  But 
ere  it  must  have  been  subsequent,  and  when  the  partition 
was  made,  it  was  uncertain  whether  it  would  ever  be  demand- 
ed. If  it  was,  it  might  be  a  question,  whether  all  the  parties 
holding  under  such  partition  could  be  included  in  one  prtBcipe. 
If  they  could  not,  each  must  respond  only  for  the  portion  he 
held.  If  they  could,  and  the  assignment  affected  their  inter- 
ests, unequally,  they  had  a  remedy  in  chancery. 

The  fifth  point  went  to  the  exclusion  o£  Mary  Bradshaxo^a 
dhat e ;  the  omission  of  which,  it  was  alleged,  was  not  conform- 
dbie  to  the  judgment  or  award  of  partition.  The  judgroent 
and  award  are,  however,  complete,  as  to  the  parties  who  ield 
the  inheritance,  and  severs  their  *rights,  subject  to  the  dower,  [  *  565  ] 
and  within  the  foregoing  reasoning. 

As  to  the  seventh  error ;  the  judgment  against  Mary  Brad- 
9haw,  for  the  one  third  of  the  costs,  is  clearly  erroneous ;  for 
as  her  rights  were  not  affected  by  it,  she  could  not  be  subject 
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W ERROR,  to  costs;  and  it  may  well  be  doubted  whether  she  was  a 
ALBANY,  necessary  party  at  all.  It  has  been  attempted  to  be  shown^ 
Feb.  &  March,  by  affidavit,  read  without  notice  to  the  opposite  party,  that 
s^^.^^yS^^^  she  has  died  during  the  pendency  of  this  suit  in  error.  In 
Bradshaw  England,  the  death  of  a  tenant  does  not  abate  a  suit  in  par- 
Callaohas  tition.  Here,  it  may  be  otherwise ;  but  the  fact  has  not  been 
regularly  brought  up,  and  it  cannot  be  necessary  to  examine 
it.  This,  howeve*-,  only  affects  a  part  of  the  judgment ;  and 
this  court  are  required  not  only  to  reverse  an  erroneous  judgr 
ment,  but  to  render  such  a  judgment  as  the  court  below  ougbt 
to  have  done.  In  this  case,  if  the  judgment  with  respect  tp 
Mary  Bradshaw  should  be  deemed  erroneous,  and  if  this  af- 
fected the  whole  judgment,  so  as  legally. to  impose  it  on  the 
court  to  reverse  it,  or  so  to  modify  it,.i»  toto.  as  to  render  a, 
judgment  according  to  the  rights  and  justice  of  the  case,  it 
must  affect  all  the  parties  to  the  suit  below,  all  of  whom  are 
not  here ;  for,  to  render  complete  justice,  the  judgment  of  th|3 
court  ought  to  exempt  the  widow  from  the  payment  of  the 
costs  adjudged  against  her ;  and  to  apportion  it  among  the 
other  parties  in  proportion  to  their  several  iaterests.  But 
James  Bradshaw  and  John  Bradshaw  were  also  defendants 
in  the  court  below,  who,  it  seems  4o  me,  as  they  have  not 
joined,  ought  to  have  been  summoned  and  severed  ;  for  if  that 
is  not  the  rule,  the  plaintiff  in  the  court  below,  though  the 
judgment  should  be  affirmed,  might  be  harassed  and  delayed 
by  several  successive  writs  of  error.  (2  Bac,  Abf,  461.) 
But  so  far  as  respects  the  costs  adjudged  against  itforj/  Brad- 
shaw, she  and  the  defendants  ace  tlie  only  persons  interested  ; 
for  the  judgment  is,  "  that  the  said  Mary  Bradshaw  pay  to 
r*  566  ]  the  said  Patrick  Callaghan  and  *-4n»  his  wife,  eighty  dollars 
and  ninety-six  cents,  being  the  proportion  of  the  whole  costs 
and  charges  attending  the  partition  aforesaid,  according  to 
her  right  in  the  lands  and  tenements  aforesaid," 

That  a  judgment  may  be  reversed  in  part,  and  affirnaed  in 
part,  where  different  matters  of  the  judgment  are  distinguished, 
is  clear.  (4  Burr.  2021.  1  Str.  188.  2Str.  934.  1  Salk.  312.) 
Here  there  is  a  distinct  judgment;  and  I  am,  accordingly,  of 
opinion,  that  the  judgment,  as  to  the  costs,  adjudged  against 
Mary  Bradshaw,  be  reversed,  and  that  the  plaintiffs,  as  to 
the  residue,  go  without  day. 

This  being  the  unanimous  opinion  of  the  court,  it  was 
thereupon  ordered  and  adjudged,  that  the  judgment  of  the 
Supreme  Court  be  reversed,  so  far  forth  as  respects  the  costs 
thereby  adjudged  to  be  paid  by  Mary  Bradshaw r  to  the  said 
Patrick  Callaghan  and  uinn  his  wife,  and  that  as  to  the  resi- 
due of  such  judgment,  that  the  plaintiffs  go  thereof  without 
day ;  and  that'the  record  be  remitted,  &c. 
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m  ERROR, 

ALBANY, 
"  Feb.  &>  March, 

Thomas  W atbrs^  Jlppellant^  isii- 

against  ""wIV^ 

EzEKiEL  Travis,  Respondent.  trIVis. 


FEBRUARY  26,  1831.  RiggSyCounsel  for  the  appellant ^  a  copy  of 
slated  that  the  cause  had  been  set  down  for  hearing  on  this  iw^errhJ'^peti" 
day,  and  that  the  respondent  had  not  .answered  the  petition  ^ion  of  appeal, 
of  appeal,  pursuant  to  the  rule  entered  for  that  purpose,  ac-  ^'  *V#  V^*^  ^ 
cording  to  the  practice  of  the  court ;  *and  that  as  the  respon-  ^^^  ^^^  ^^^J^ 
dsn^  did  not  appear  in  person,  or  by  counsel,  to  argue  the  thereof,  must  be 
oause,  he  prayed  that  the  cause  might  now  be  heard  ex  parte,  ^^i^^^u^^!^. 

spondent J  or  on 

The  Court,  We  do  not  hear  arguments  ex  parte;  and  the  {Jedefendln^n 
oppeUanf  must  take  a  judgment  by  default.  error;  and  in 

case  no  solicitor 

On  motion  of  Mr.  Riggs,  it  was  thereupon  ordered,  ad-  employed,  iiie 
judged  and  decreed,  that  the  decree  of  the  Court  of  Chancery  J^f^'*^®^  ^notice 
be  reversed ;  and  that  the  bill  of  complaint  of  the  said  Ezekiel  must  be  ou  the 
Travis,  in  the  Court  of  Chancery,  be  dismissed  ;  and  that  he  S^Kt^in  t?- 
pay  to  the  appellant  the  costs  in  the  Court  of  Chancery  to  be  ror,  personaiu 
taxed,  and  that  the  record  be  remitted,  <fec.  cr^f reversal 

bad  been  enti.  r- 

March  4.  The  petition  and  affidavit  of  the  re^pondcnf  ^"j^houtlerT'e 
were  read,  stating  that  he  was  poor,  and  unable  to  procure  of  a  copy,  or 
counsel  to  attend  at  Albany,  to  arffue  the  cause  in  his  behalf,  "***'^®.  ^L.l'^^ 

o  1  1  1  n    1  '  111  T  ''"'®  ^®  ansv  or 

&.C. ;  that  no  rule  or  order  of  this  court  had  been  served  upon  the  petition  of 
him,  and  that  he  had  received  no  notice  of  the  proceedings  on  *p^^\' I*!®  ^ !" 

-  ^    _  __  *  '-'  cree  \%as  sei  a- 

the  part  of  the  appeUani,  side  for  irregu- 

larity ;  although 

The  Court,  thereupon,  ordered,  that  the  decree  which  had  been     entered 
been  entered  by  default,  should  be  reconsidered ;  and  that  all  "J^co^d  °^m«i^ 
further  proceedings  on  the  part  of  the  appellant  should  be  ted. 
stayed,  until  the  further  order  of  the  court.     Counsel  were     Whether  this 

-•'',  ii»i  1      .  court  will  near 

also  assigned  for  the  respondent.  arguments    «.r 

parte,  or  enter 

March  18.  /.  Dti€r,  for  the  respondent ,  moved  to  set  fauu^'^^s^  of 
aside  the  judgment  by  default,  entered  in  this  cause,  on  the  ^^^^^^^l'^, 
ground  of  irregularity.  He  said  it  was,  as  he  understood,  the  spondent  prc^ 
piactice  of  the  House  of  Lords,  in  England,  to  hear  arguments  f®°*f *^..*  P®*r 

J  j^x-'Ja?  I.J    f     1*      u    *  tion  to  the  court, 

ex  pane,  and  not  to  give  judgment,  of  course,  by  default ;  but  statiag  that  he 
there  were  other  reasons  why  this  court  should  not  allow  of  "^^l^^l^  ^J,"' 
fpch  judgments ;  for  the  constitution  and  rules  of  this  court  p?oy  countci, 
require  the  chancellor,  in  every  case  of  appeal,  and  *the  judges  [  *  568  ] 
of  the  Supreme  Court,  in  every  case  on  writ  of  error,  to  assign  ^^^  ^^^^  ^^ 
the  reasons  of  their  judgment.  This  court,  then,  cannot  re-  c^nsel. 
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IN  ERROR,  verse  the  judgments  or  decrees  of  those  courts,  without  hear- 

"  ALBANY     i"g  th®  reasons  on  which  they  were  founded.     And  it  might 

Feb.  6l  Marob,  havo  been,  that  in  this  case,  had  this  court  heard  the  chancel- 

^^^^Jl^^i;^^^^  lor's  reasons,  they  would  have  affirmed  the  judgment,  even  on 

Waters      the  cx  parte  argument  of  the  appellant ;  and  he  insisted  on 

^'  the  unreasonabHsness  md  injnstiee  of  the  practice  of  giving 

judgment  by  default,  as  of  course,  in  this  court.     It  appeared, 

abo,  by  one  of  the  jmnted  rules  of  the  court,  that  where  a 

defendant  in  error,  or  re$pomdeidf  has  not  appeared  by  attor*- 

ney,  or  solicitor,  that  all  sales  and  notices  must  be  served  on 

him  in  person. 

Riggs,  ccmtra,  said,  that  the  decree  of  reversal,  whidk  bad 
been  taken  by  default,  in  ihis^  cause,  had  been  Entered  up,  and 
the  remittitur  taken  out  of  the  court,  before  the  order  was 
entered  to  stay  further  proceedings ;  and  he  submitted  whether 
this  court,  possessing  only  an  appMaie  jurisdiction^  could  now 
have  any  further  power  over  the  cause,  when  the  record  had 
been  sent  back  to  the  Court  of  Chancery.  In  the  case  of 
Dean  v.  Secord,  in  1800,  this  court  decided,  that  after  remUH- 
tur  was  taken  out  of  court,  it  was  too  late  to  correct  any  error, 
even  in  its  own  judgment ;  as  the  cause  was  then  out  of  the 
power  of  the  coart.  He  read  an  aiBdavit,  statii^  that  he 
served  a  copy  of  the  petition  of  appeal  on  the  tespondenfe 
solicitor  and  counsel,' in  New-Yorh,  to  whom  he  gave  notice 
of  the  exhibition  of  the  petition  of  this  court ;  and  was  informed 
by  the  counsel,  that  he  should  not  attend  this  court  daring  this 
session ;  but  could  not  learn,  from  inquiry,  that  the  respondent 
had  employed  any  one  to  appear  for  him  m  this  C0ur-t. 

He  said,  that  according  to  the  practice  of  the  court,  as  he 
had  understood  it,  from  the  decision  an  the  case' of  .Net^n  v. 
\  •SGQ]  Belknap f  and  other  causes,  a  copy  or  notice  of  *the  rule  to 
answer  the  petition  of  appeal,  or, to  joi&  in  et^ror,  need  fiot  be 
served.  The  rule  of  court  whidb  had  been  cited,  provided 
onty  for  the  case  in  which  a  service  of  a  rule  or  order  was 
requisite ;  but  in  the  present  case,  the  service  was  not  neces- 
sary ;  and  it  was  not  the  practice  to  employ  an  attorney  or 
solicitor  in  this  court, 

Maroh  19.  Peft  Cwianh,  Ordered^  thai  ^  de<9:ee«  ui 
this  cause,  be  aet  aside  for  irreg^arity. 
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ABATEMENT. 

See  PLEAiMNOj  9.    tenants  in  common. 

ACTS   OF  TBB   JLBOISUkTyRB. 

Where  s  penon  purolwsed  laAd-,  al  a 
dherHTs  sale,  in  17t4,  aAcI  t  deed 
was  delWei?^  to^  a  tliird  person,  to  be 
delrrered  to  t!ie  grantee,  on  payment 
of  the  purchasetmoney,  and  the  pur- 
chaser did  not  pay  the  ttioaey,  but 
was  afterwards  attainted,  in  1779,  it 
was  held  that  the  state  could  not,  by 
paykkg  the  money,  perforin  tike  con* 
dition,  90  as  to  devest  the  estate  of 
the  original  debtor  oir  hb  heirs ;  tod 
that  a  pfitaie  act  of  the  legislature, 
.  passed  on  the  petition  of  the  jndg- 
ment  creditor,  directing  the  land  to 
be  sold,  «id  the  money  to  be  paid  to 
the  creditor,  did  not  take  away  the 


light  ot  interest  of  the  ^debtor,  or  of 
his  heirs,  or  afi^t  any  person  not  a 
party  to  the  act.  CatUnv,  Jackson  ex. 
dem.  Gratx  and  others  in  error,  520 

See  STATUTES. 


ACT  TO  ENCOURAGE  TBB  MANUFACTUR- 
ING    OF     WOOLLEN     CLOTH,    WITHIN 

Tws  STATE.    {Sess.  31,  c.  186.) 

1.  A.  and  S,  submitted  pieces  of  cloth, 
of  their  own  manufecture,  respective- 
ly, to'  the  judges  of  the  county,  in 
order  to  obtain  the  bounty  given  by 
the  act  of  the  legislature,  (sess,  31,  c. 
186,  s.  3,)  and  at  the  time  of  the  sub- 
mission, A»  promised  that  if  the  cloth 
presented  by  him  obtained  the  l)Oun- 
ty,  he  would  pay  the  one  half  of  the 
bounty  to  S.  deducting  the  expense 
of  procuring  it,  on  condition  that  B 

was  entitled  to  present  his  cloth,  it 
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having  been  fulled  and  dressed  out 
of  the  county,  but  in  all  other  res- 
pects manufactured  within  it,  in  the 
family  ofB*;  and  B.  made  a  similar 
promise  to  ^.  to  pay  him  one  half  of 
the  bounty  in  case  A*  should  obtain 
it,  but  without  any  ec^dition.  The 
bounty  was  adjudged  to  A.,  and  B, 
brought  an  action  of  assufupsit  a- 
gainst  him,  to  recover  the  half.  It 
was  held,  that  the  contract  being 
made  after  the  manufacture  was  com- 
plete, it  was  not  against  the  policy 
of  the  act,  as  it  could  then  have  no 
influence  on  the  competition^  between 
the  parties.  To  entitle  a  party  to 
present  cloth,  in  order  to  obtain  the 
bounty  given  by  the  second  section 
of  the  act,  it  is  not  requisite  that  it 
should  be  fulled  and  dressed  in  the 
same  county  in  which  it  was  manu- 
factured :  but  it  is  sufficient,  if  it  was 
manufactured  in  the  family  of  the 
party  within  the  county.  Briggs  v. 
TiUotsbn,  304 

ACTION. 

I  To  maintain  an  action,  as  for  a  deceit 
.  on  a  parol  representatioii  as  to  the 
credit  and  responsibility  of  a  third 
peiison,  the  plaintiff  must  prove  act- 
ual fraud  in  the  defendant,  or  an  in- 
tention in  the  defendant  to  deceive 
him  by  false  rqpresentatioiks.  Deceit 
is  the.^'s^  of  the  action;  and  though 
the  advice  given  be  rash  and  indis- 
creet, yet  if  there  is  no  ground  to 

.  infer  an  intent  to  deceive,  it  will  not 
support  the  action.  Young  and  Otis 
v.  Covil,  23 
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2.  If  A,  sets  fire  tc  his  own  fallow 
ground,  as  he  may  lawfully  do,  which 
communicates  to,  and  fifes  the  wood- 
land of  B,  his  neighbor,  no  aetion 
lies  against  A,  unless  there  was  some 
negligence  or  misconduct  in  him*  or 
his  servants.     Clark  v.  Foot,       431 

See   FOREIGN   JUDGMENT,    1.      JUSTICE  S 
OOURT,  18. 

ACTION   FOR   MONEY   PAID,  d&C. 

1.  The  mere  giving  a  bond  for  the  debt 
of  another,  is  no  payment;  and  an 
action  for  money  paid,  laid  out  and 
expended,  for  the  use  of  the  defend- 
ant, will  not  lie,  unless  the  plaintiff 
has  actually  advanced  money,  Cuni" 
ming  and  Camming  v.  HacJcley  and 
Fisher,  202 

ACTION   QUI   TAM. 

1.  In  an  action  qui  tarn,  on  the  6th  sec- 
tion of  tlie  act  coQcerning .  slaves, 
{sess.  24,  c.  188,)  it  was  held,  that 
the  exception  in  the  clause  was  mat- 
ter of  excuse  to  the  defendant,  and 
need  not  be  negatived  by  the  plain- 
tiff, in  his  declaration.  Hart,  qui 
tain»  V.  Ckis^  41 

2.  In  an  action  by  a  common  informer, 
on  the  2d  section  of  the  act  to  pre- 
vent  Usury,  {sess.  10,  c.  13,)  the 
plaintiff  must  declare  specially,  ana 
state  the  usury,  &c.  The  general 
form  of  declaring  mentioned  in  the 
acty  is  given  only  to  the  borrower 
MorreU,  qui  tarn,  v.  Fulkr^  218 
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APPRENTICE. 

I  An  infant  eannot  be  bound  an  ap- 
prentice, unless  he  is  a  party .  to, 
and  executes,  the  deed  or  indenture. 
Where  the  father  of  an  infant  and 
the  maater  executed  an  indenture, 
binding  the  infant  to  the  master, 
it  was  held  that  the  indenture 
(though  the  father  was  bound,)  was 
not  binding  on  the  child;  and  that 
the  infant  alone  could  take  advan- 
tage of  any  defect  In  the  indenture. 
In  the  matter  of  the  M'Dawles,  328 

ARREST. 

1*  A  judge  is  not  liable  to  arrest  by 
process  issuing  out  of  his  own  court, 
but  must  be  proceeded  against  by 
bilL  Whether  after  bail  is  put  in, 
the  arrest  and  proceedings  may  be 
set  aside  on  motion  for  irregularity, 
must  depend  on  the  practice  of  the 
court.  This  court  will  not  interfere 
with  the  proceedings  of  an  inferior 
court  in  this  respect.  In  the  matter 
of  W.  Livingston,  351 

2.  The  mere  delivery  of  a  ca,  sa,  to  a 
sheriff,  is  not,  ipso  facto,  et  eo  instant 
tif  an  arrest,  so  as  to  place  the  de- 
fendant in  custody  on  the  execution, 
and  render  the  sheriff  liable  for  an 
escape.  Tracy  and  another  v.  Whip' 
pie,  379 

ASSUMPSIT. 

1.  Where  A,  applied  to  B.  for  goods  on 
credit,  and  JB.  refiised  to  let  him  ha?e 
them  without  security,  on  which  A, 


drew  a  promissory  note  for  the  f* 
mount,  under  which  C.  wrote,  **I 
guaranty  the  aboTe;"  and  the  goods 
were  thereupon  delivered,  this  was 
hddto  be  A  cotkOtral  undertaking 
of  C  but  that  there  was  no  necessity 
for  any  distinct  consideration  passing 
directly  between  jB.  and  C,  for  be- 
ing all  one  entire  transaction,  the 
delivery  of  the  goods  to  A.  supported 
the  promise  of  C  as  well  as  the 
promise  of  A.  and  that  the  words 
vahie  received,  in  the  note  were  suf- 
ficient evidence  of  a  consideration, 
on  the  face  of  the  writing ;  but  if  any 
doubt  existed,  parol  evidence  was 
admissible,  to  show  the  consideration, 
or  that  it  was  one  original  and  en- 
tire transaction.  Ijeonard  v.  Vre- 
denburgh,  29 

2.  A,  an  overseer  of  the  poor,  had  the 
management  and  control  of  the  pro- 
perty of  B,  a  pauper,  and  received 
moneys  belonging  to  her,  in  consid- 
eration of  which  he  promised  C  to 
pay  him  a  debt  due  to  him  from  B. 
This  was  held  a  valid  undertaking, 
it  being  an  express  promise  in  writing, 
and  founded  on  a  valuable  consider- 
ation.    HoUy  V.  Rathbone,        148 

3.  In  an  action  of  assumpsit,  brought 
by  -4.  against  B,  the  defendant  may 
set  off  a  bond  given  by  A,  to  C,  and 
assigned  by  C  to  B,  before  the  com- 
mencement of  the  suit.  Tutth  v. 
Bebee,  152 

4.  A.  gave  a  promissory  note  to  JB.  pay- 
able in  sixty  days,  and  in  considera- 
tion that  C,  at  the  request  of  A, 
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w^M  «bo  tigii  the  note  as  wmtj, 
A.  widertook  asd  promised  to  take 
up  the  note  wh^i  it  hecaiae  due,  and 
to  uukmmfy  C.  and  save  him  JUrm- 
liss  firom  ail  damages  and  coats  which 
he  might  sustain  bjr  j^eason  of  his 
aiipiing  the  note,  &c  and  A.  did  not 
take  up  the  note,  &^> ;  but  C  was 
sued  by  B»  who  recovered  judgment 
l^inst  him,  on  whi<ph  C.  was  taken 
in  execution  and  committed  to  prison. 
In  aa  action  of  ass^mpait  brought  by 
C.  i^gsinst  A,  the  }att^  pleaded  that 
C  was  discharged  from  Jiis  impris- 
pnmpnt  undepr  i\m  execution,  by  tu:- 
iue  of  the  act  for  the  relief  of  debtors, 
,4bC,  and  had  never  paid  the  note,  or 
t^  judgment  again^  him,  or  any 
part  thereof,  d&c.  On  danurrer, 
the  plea  was  held  bad,  and  that  the 
plaintiff  was  entitled  to  recover  on  the 
promise  to  indemnify.  Powdi  v. 
SmiOi,  249 

5.  A.  and  J3.  submitted  pieces  of  cloth, 
of  their  own  manufaetuie,  re^ective- 
ly,  U^  the  judges  of  the  county,  in  or- 

,  der  to  obtain  the  bounty  ^iven  by 
the  a^t  of  the  legislature  ,*  {sess,  31. 
1^,  186.  s.  3;)  and  at  the  time  of  the 

,  submission,  A,  promised,  that  if  the 
cloth  presented  by  him,  obtained  the 

.  hovnty,  he  would  pa/  one  half  pf  the 
b^i^ty  to  B.  deducting;  the  .expense 
of  procuring. it,  on  condition  that  B. 
was  entitled  to  present  bis  cloth,  it 
havifig  b«^  fulled  and  dressed  out 
of  the  county,  but  in  all  other  re/i|pects 
manufactured  within  it,  in  the  family 
of  B.t  and  B,  n^ade  a  similar  pro- 
mise to  il.  to  pay  him  one  half  of 
the  bounty  in  case  4.  should  obtain 
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it,  but  without  a&y  condition.  Th« 
bounty  was  adjudged  to  4.,  and  B 
brought  an  Mtioii  <if  ass9mip§U 
against  him,  to  recover  thehalfi  It 
wns  held  that  the  prondbe  of  B.  tp 
A.  was  held  a  suffiei^t  eoosidera- 
tion  for  the  promise  dt  A.  io  B. 
Btiggsf.  Tilhtsmiy  304 

6.  Where  A.  promised  to  pay  a  debt 
barred  by  die  statute  of  limitations, 
in  certain  specific  artioies,  it  was 
hdd,  that  the  promise  was  condition- 
al, and  that  the  plaintiff  was  bound 
to  show  that  he  offered,  and  was 
ready  to  receive  the  specific  articles. 
'  Bush  V.  Bamurd,  407 


AVTAiNnsn  Afni:  cohfasoatiqk* 

I.  By  the  act  of  attainder  and  confisca- 
tion, of  the  22d  October,  17T9,  a 
mere  condition  did  not  become  for- 
feited so  as  to  vest  in  the  people  of 
the  state  the  right  to  perform  it 
Catlin  V.  Jackson^  ex  dem.  Gratz 
and  others^  in  error,  520 

S.  Where  a  person  purchased  land  at. a 
sheriff's  sale,  in  1774,  and  a  deed 
was  delivered  to  a  third  person,  to  be 
delivered  to  the  grantee,  on  payment 
qS  the  purchase-money,  and  the  pur- 
chaser did  not  pay  the  money,  but 
was,  aflerwards,  attainted,  and  his 
estate  confiscated  in  1779,  it  was 
held,  that  the  state  could  not,  in 
1788,  by  paying  the  money,  perform 
the  CjondiCion,  or  devest  the  estate 
which  remained  in  the  original  debtor 
or  his  beirs^  ib 


iwa>Ex. 


AnoEMcr. 

I  A  liurttg{AirclM«ediaiotofl«idof 
.  B,  the  thle  of  which  was  dooblfiii, 
released  and  reconveyed  to  JB.  his 
right  and  tide  to  the  lot ;  and  at  the 
^quest  of  B,  consented  that  JB.  might 
use  the  name  of  il.  in  an  action  of 
ejectment  to  recover  the  land,  hut 
A,  was  not  to  he  at  any  forther  ex- 
pense, or  have  any  thing  to  do  with 
the  suits  or  costs  in  question,  except 
as  to  the  using  his  name,  if  necessa- 
ry. Bi  employed  C,  an  attorney,  to 
bring  the  a^ion  of  efyeeinient,  and 
told  €.  i^dHA,  had  consented  to  let 
his  name  be  used,  and  O.  aceording- 
ly  used  the  name  of  il.  as  one  of  the 
lessors.  The  plaintiff  in  the  suits 
was  nonsuited;  in  consequence  of 
which,  A,f  as  one  of  the  lessors,  was 
oUiged  to  pay  the  costs.  A.  brought 
a^  action  on  the  case  against  C,  the 
attorney,  lor  using  his  name  without 
his  consent,  so  as  to  subject  him  to 
the  payment  of  costs,  &c. ;  it  was 
ikeld,  that  the  authority  given  by  A. 
to  jB.  being  conditional  and  limited, 
C  Allowed  the  directions  of  B*  at 
his  peril,  and  had  no  right  to  use  the 
name  of  ^  so  as  to  subject  him  to 
any  costs  or  expenses;  and  that  A, 
was  entitled  to  recover  of  C.  the 
amount  of  the  costs  which  he  had 
been  compelled  to  pay.  Bradt  v. 
WaUon  and  Vanhome,  298 

8  A  settlement  of  the  costs  by  the  de- 

Jen^ant  in  a  suit,  in  whose,  favor  they 

are  awarded,  with  the  plaintiff,  is 

.  ralidy  if  made  without  notice  from  the 


defendant's  aitoaiey,  of  awf.  cUbi  ot 
Iwn,  and  without  any  ooHasiOtt,  to 
di9prive  the  attorney  of  his  co6t&  The 
claims  which  an  attorney  mxf  have 
on  his  client  ibr  eatf  a  services,  or  Ibr 
counsel  fees,  make  no  part  «f  the 
Attorne/s  licit  upon  the  taxed  costs, 
or  which  the  coart  wiU  protect 
against  the  interference  of  his  client. 
The  People  v.  Herdmbefgh,        335 

3.  In  a  suit  against  an  attorney  of  this 
court,  the  hiU  is  in  the  nature  of 
orocess,^  and  mui»t  be  served  upon 
him  personalfy,  or  some  other  ser- 
vice which  the  court,  under  circum- 
stukces,  may  consider  equivalent 
Service  on  the  agent  of  the  attorney 
'  is  not  sufficient.    Backus  r.  Rogers^ 

346 

\.  Where  a  ViTit  of  errmr  is  brought  1o 
this  court,  on  a  judgment  obtained  in 
a  court  of  common  pleas,  and  tLe 
judgment  bek>w  is  affirmed ;  the  at" 
tcmey  of  the  plaintiff  in  error  is  not 
bound  to  pay  the  costs  in  error,  en 
the  ground,  that  befere  the  judgment 
was  obtained  in  the  court  below,  the 
plaintiff  had  removed  out  of  the  state, 
and  his  attorney  had  not  filed  any 
security  for  the  costs.  The  bringing 
of  a  writ  of  error  is  not  the  com- 
mencement of  such  a  suit  as  would 
render  the  attorney  responsible  fer 
the  costs;  nor  does  the  case  come 
within  the  meaning  of  the  14th  rule 
of  January  term,  1799,  as  to  filing 
security  for  costs.     Frary  v.  Dakin^ 

353 

5.  The  plaintiff's  attorney,  fi*om  his  gen« 
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Aral  character  as  attorney,  has  no  au- 
thority to  discharge  the  defendant 
from  execution  on  a  ca,  $a,  until  the 
mopey  is  paid.  His  general  authori- 
ty ceases  -with  the  judgment,  or  at 
least  with  the  issuing  of  an  execution 
within  the  year.  Jackson  ex  dem. 
UrCrea  v.  BartUU,  361 

See  SLANDER,  1.       COSTS,  1. 


signment  of  the  bail-bond ;  but  the 
proper  course  is  to  except  to  the  suP- 
fieiency  of  the  bail.     Cmnes  r.  Hunt, 

358 

2.  A  defendant  has  twenty  day^  aflei 
the  last  day  of  the  second  week  of 
the  term,  within  which  to  put  in  spe- 
cial bail.     Lcmc  v.  Cook,  359 

See  PLEADINGS,  1.     TAklANCE,  1. 


AUCTION. 

Where  the  contract  or  job  fof  making  a 
road,  was  put  up  for  sale  at  auction, 
and  A,  and  B,  agreed  that  one  of 
them  should  bid,  and  if  the  contract 
should  be  struck  off  to  the  one  bid- 
ding, the  other  should  have  an  equal 
share  in  it,  and  it  was  struck  off  to 
B.,  against  whom  A,  afterwards 
brought  an  action  for  a  breach  of  the 
agreement  between  them ;  it  was 
held,  that  the  agreement  was  without 
consideration,  and  ?oid.  WiU>ur  y. 
How^  444 

AWARD. 
See  PLEADINGS,  8. 

I  •    B 

BAIL. 


I 


The  plaintiff  is  entitled  to  two  real 
and  substantial  persons,  as, special 
bail ;  but  if  one  real  and  one  ficti- 
tious person  be  put  in,  as  special  bail, 
the  plaintiff  cannot  treat  the  bail- 
piece  as  a  nullity,  and  take  an  afih 
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SAKER  AND  PLODDER  S  PATENT. 

The  patent  to  Baker  and  Flodder,  in 
1667,  is  not  void,  for  uncertainty 
JMer  and  Cooper  v.  Jackson,  ex  dem. 
Van  Alen,  in  error,  495 


BILL  OF  EXCEPTIONS. 

A  bill  of  exceptions  does  not  draw  the 
whole  matter  into  examination,  but 
only  the  points  to  which  it  is  taken ; 
find  the  party  must  lay  his  finger  on 
the  points  which  arise,  either  in  ad- 
mitting or  refusing  evidence  or  mat- 
ter of  law,  arising  from  a  fact  not 
denied,  in  which  he  is  overruled  by 
the  court.  IVier  and  Cooper  v,  Jack- 
son, ex  dem.  Van  Alen,  in  error,    ib. 


BILL  OF  LADING. 

See  MASTER  OF  SHIP. 

t 

BLASPHEMY. 

1.  Blaspheniy  against  God,  and  con- 
tumelious reproaches,  and  profane 
ridicule  of  Christ,  or  the  Holtf  Scrip- 


INDEX. 


tures^  are  ofTences  punishable  at  the 
common  law,  whether  uttered  by 
words  or  in  writings.  Tke  People  v. 
Ruggles,  290 

2  Wantbniy,  wickedly  and  maliciously 
uttering  the  following  words,  "  Jesus 
Christ  was  a  bastard,  and  his  mother 
must  be  a  whore,"  was  held  to  be  a 
public  offence,  and  punishable  by  the 
common  law  of  this  state,  ib. 


BOND. 

Separate  suits  were  brought  against  A. 
and  jB.,  two  joint  obligors  on  a  bond, 
payable  by  instalments,  and  a  ca.  sa. 
was  afterwards  issued  against  B.  for 
the  costs  taxed  in  the  suit  against 
him,  and  not  for  the  instalment  from 
which  he  was  discharged  after  pay- 
ing the  costs.  It  was  held  that  the 
discharge  of  B,  from  the  ca.  sa.  for 
the  costs  was  no  discharge  of  A .  the 
obligor,  nor  a  satisfaction  of  the  debt 
for  which  A,  was  imprisoned,  ilf- 
Lean  v.  Whiting y  339 


possession,  and  declared  he  ha4 
bought  it  for  him,  and  afterwardi 
died  in  1789,  leaving  several  chil 
dren,  his  heirs  at  law,  and  B,  contin< 
ued  in  possession  of  the  land  above 
twenty-seven  years^,  but  without  hav- 
ing obtained  a  deed  from  his  father ; 
it  was  held,  that  B.  was  in  possession 
under  his  father,  and  not  in  hid  own 
right,  or  adversely  to  his  father,  and 
that  the  act  of  1791  confirmed  the 
right  to  the  land  in  the  heirs  of^. 
generally,  on  whom  the  law  cast  the 
inheritance ;  and  that  the  rest  of  the 
children  of  A,  were  entitled  to  their 
proportion  of  the  land  so  occupied  by 
B,  Jackson,  ex  dem.  Bromley  and 
others^  V.  Benjamin^  101 

CItAMFERTY. 
See  AfAINTENANCE, 

CHCRCH,  TRUSTEES  OFi 

Trustees  of  a  church,  qua  trustees,  can 
have  only  a  constructive  possession, 
by  reason  of  having  the  right  of  pos- 
Bessioa.     The  People  ?•  Runkle,  464 


CANAAN  ACT. 

The  act  of  22d  March,  1791,  {sess.  14. 
c.  42.  8.  11,)  sometimes  called  the 
Canaan  Act,  granted  the  lands  only 
to  those  who  were  in  possession,  in 
their  own  right,  and  not  occupying 
in  the  right  of  another.  Where  A. 
bought  land  in  Canaan  in  1782,  and 
put  B.,  one  of  his  sons,  in  immediate 
Vol.  VTII. 


COMMON   FLEAS. 

Where  it  appeared  from  the  face  of  the 
plaintiff's  declaration  in  the  Court  of 
Common  Pleas,  that  the  demand  was 
certain,  so  that  he  could  not,  in  any 
event  recover  two  hundred  fifty  dol- 
lars, though  the  damages  demanded 
in  the  conclusion  of  the  declaration 
were  three  hundred  dollars,  and  the 
court  proceeded  in  the  cause,  i^ot* 
56  441 
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wHhstasdiiig  &e  defendant  bad  iled, 
in  o^n  eoaii,  a  hcAeas  eerpms,  to 
remo?e  the  canse,  wfaieh  had  been 
duly  allowed ;  this  eonrt  fefnsed  to 
grant  an  attachment  ^  egaiiist  the 
judges  of  the  Court  of  Common  Pleas, 
fer  not  dbeyiag  the  writ*  But  where 
the  demand  appears  to  be  uncertain, 
•o-  that  the  plaintiff  might  recover 
above  two  hundred  My  dollars,  the 
writ  must  be  obeyed  and  returned. 
SkoUMM  V.  Vcmids,  341 


CONDITION. 

See  rnoMissoRY  note,  3. 

CONSIDERATION. 

See  DEED,  5.    FRAUDS,  1.  3.     ASSUMPSIT, 
1.  5.     PROMISSORY  NOTE,  2,   AUCTION. 

CONSTABLE. 

In  aa  action  of  irMspas^t  fcr  takings  the 
plaiiktiff 's  goodSyithe  defendant  justi- 
fied as  a  cempfdfk,  under  an  appoint- 
ment of  three  justices,  pursuant  to 
the  6th  section  of  the  "  act  {sess.  24. 
c.  78)  relative  to  the  duties  and  priv>- 
ileges  of  towtos,"  of  27th  March, 
1801,  and  that  he  took  the  goods  as 
constable,  by  virtue  of  an  execution 
issued  against  the  goods  of  the  plain* 
tiff,  &G.  It  was  held,  that  the  ap- 
pointment made  by  the  justices  was  a 
judicial  act ;  and  being  within  thehr 
jurisdiction^  was  conclusive  and  valid, 
until  set  aside  or  quashed  on  certio- 
rari; and  could  not  be  questioned 
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iji  «  cdlat^al 
Peeke, 


action.      Wo^d  r. 


CONTRACT. 

L  The  time  of  paymeirt  is  part  of  the 
original  c<»itiract,*aBd  if  no  time  of 
payment  is  expressed  in  a  note,  the 
law  adjudges  it  to  be  payaUe  imme- 
diately; and  j>arDl  evidence  is  inad- 
missible to  shom^  a  difibrent  time  of 
payment.       Thompson  v.   Ketchani, 

189 

8.  A  contract  must  be  proved  as  laid  in 
the  plaintiff's  declaration.  He  can- 
not give  in  evidence  an  entire  con- 
tract relating  to  two  distinct  subjects, 
when  he  declares  only  as  to  one  of 
them.     Crawford  v.  MorreU,       253 

3.  Where  the  plaintiff  declared  on  a 
contract,  by  which  the  defendant 
agreed  to  pay  him  a  certain  sum,  for 
half  the  land  taken  for  a  certain  road  ; 
and  the  contract  proved  at  the  trial, 
was,  that  the  defendant  was  to  pay 
for  aU  the  land,  the  variance  was 
h^d  fatal,  ih. 

4.  If  part  of  one  entire  contract  be  ille- 
gal and  void,  the  whole  is  void,      f6. 

See  FRAUi>,  2. 
See  BOND. 

CORPORATION. 

I.  Where  a  corporation  sues,  either  at 


lI«]>JtX. 


%  coAtrKt,  ^  ,ta  feeorer  red  fr^pef^ 
tif^  it  musty  at  the  trial,  show  ^tt  it 
U  a  eorporatioo,  or  he  npomiited. 
Jackam,  %%  dem.  The  Tru^ees  of 

the  Union  Academy  of  Stone  Arahia, 
^c.  V.  Flumbe,  378 

2.  A  regular  corporation  aggregate  can- 
not be  seise4.  of  land,  i^  trust,  for 
purposes  foreign  to  its  institution. 
Jackson,  ex  dem.  Lynch,  v.  Hart' 
well,  42S 

3.  The  supervisors  of  ^.  county  are  a 
corporation,  with  special  powers,  and 
for  special  purposes  only;  and  it  is 
very  questionable  whether,  prior  to 
the  act  passed  8th  April,  1801,  {sess, 
24.  c.  180,)  they  were  competent  to 
take  a  grant  of  land.  Jackson,  ex 
dem.  Lynch,  v.  Hartwell,  ib. 


COSTS. 

1.  Where  an  attorney  in  this  court  was 
sued  in  ,Navember,  1809,  for  twenty- 
five  ddlars  and  ninety-three  cents, 
and  had  a  setroff  of  twenty  dc^lars 
and  twenty-live  cents,  and  the  plain- 
tiff recovered  five  dollars  and  sixty- 
eight  cents,  it  was  held,  that  the  de-. 
fendant  was  entitled  to  recover  costs ; 
but  Uiat  the  {^aintiff  might  set  off  the 
asnottBt  he  had  recovered  agdnst  so 
much  of  the  costs,     WiUet  v.  Starr, 

123 

2.  Where  an  inquisition,  taken  under 
the  5iOth  sectk>B  of  the  act  relative  to 
highways,  {sess,  24.  c.  186,)  for  an 
eHeroaehmeat  on  ^highway,  was 


removed  into  tfaia  cow^  by  tetti^mn, 
and  quashed,  it  was  held,  that  the 
aj^llant  was  not  entitled  to  costs* 
It  is  a  cams  omissus  in  the  statute  ota 
to  costs^    Low  V,  Rogers,  321 

8.  A  settlement  of  the  costs  by  the  de- 
fendant in  a  suit,  in  whose  favor  they 
are  awarded,  with  the  plaintiff,  is 
valid,  if  made  without  any  notice 
from  the  defendant's  attorney  of  any 
claim  or  lien,  and  without  any  collu- 
sion to  deprive  the  attorney  of  his 
costs.  The  claims  which  an  attor- 
'  ney  may  have  on  his  client  for  extra 
services,  as  for  counsel  fees,  make  no 
part  of  the  attorney's  lien  upon  the 
taxed  costs,  or  which  the  court  will 
protect  against  the  interference  of 
his  client.  The  People  v.  Harden* 
bergh,  335 

4.  Where  separate  suits  are  brought 
against  the  maker  and  endorsor  of  a 
note,  and  separate  judgments  recov- 
ered, the  fdaintiff  is  entitled  to  the 
eosfs  in  each  suit.  The  statute  {sess, 
24.  e.  W.  s.  14,)  does  not  apply  to 
-this  ease.     Austin  v.  Bemi)s9,      356 

5.  Where  the  plaintiff  in  an  action  of 
tiieepass  fuau  ckaismm  fre^t,  &.jq. 
.ieA»tered. less  than  i&y  dollars  dam- 
ages; and  the  defendant  recovered 
<costs,  the  .  defendant's  taxed  costs 
-were  allowed  to  he  set  off  against  the 
^vnagesi  recovered  by  the  plaintiff 
who  w9La'ins0lv6iU,  The  Uen  of  the 
plaintiff  lor  his  costs  in  this  case  ex- 
tcrndfl  only. to  the  balance  due,  after 
deducting  the  defendant's  chaarges, 
and  does. not  afiect  the  eqr  (table right 
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of  set-off  betweeB  the  parties.    Por^ 
tor  ?.  jLane,  357 

6.  In  an  action,  by  an  administrator  on 
a  note  given  to  the  intestate,  for 
ninety  dollars,  the  jury  found  a  verdict 
for  the  plaintiff  for  fifteen  dollars ;  and 
it  was  held  that  the  plaintiff  could 
not  recover  costs,  nor  was  he  obliged 
to  pay  costs.     Carlile  v.  Bates,    379 

8ee  ATTORNEY,  4.      PLEADINGS,  7. 


COURT. 

See  COMMON  pleas. 

COURT  OF  ERRORS. 

I  A  copy  of  the  rule  to  answer  the  pe- 
tition of  appeal,  or  to  join  in  error,  or 
notice  thereof,  must  be  served  on  thfe 
solicitor  of  the  respondent,  or  on  the 
attorney/  for  the  defendant  in  error ; 
and  in  case  no  solicitor  or  attorney 
be  employed,  the  service  of  the  rule, 
or  notice  must  be  on  the  respondent, 
or  defendant  in  error,  personally. 
Waters  v.  Travis,  566 

2.  Where  a  decree  of  reversal  had  been 
entered,  by  default,  without  service 
of  a  copy,  or  notice  of  the  rule  to  an- 
swer the  petition  of  appeal,  the  de^ 
cree  was  set  aside  for  irregularity ; 
although  the  decree  had  been  entered 
up,  and  the  record  remitted,  t&. 

3.  Whether  this  court  will  hear  argu- 
ment ex  parte,  or  enter  a  decree  by 
default,  as  of  course,  quaere,  ib. 


4  Where  a  respondent  presented  a  pe 
tition  to  jthQ  court,  stating  that  he 
was  poor,  and  unable  to  employ 
counsel,  tha  court  assigned  hkn  eoun- 
self  ,  tft. 


COUNTY. 


8ee  suPERVisoits. 


COVENANT. 


Where  A.  and  B.  gave  a  sealed  noie 
to  C,  and  A,  afterwards  gave  a  bond 
and  mortgage  to  C  for  the  amount 
due  on  the  note,  knd  C  covenanted 
to  procure  and  cancel  the  note ;  it 
was  held  that,  though  the  bond  and 
mortgage  were  not  an  ettingteishment 
of  the  note,  yet  the  covenant  made 
with  A,  was  for  the  benefit  of  A. 
and  B.,  and  a  covenant  not  to  due, 
which  amounted  to  a  release"  of  the 
note.     Phelps  v.  Johnson,  54 

A,  having  sold  and  eonveyed  to  JB.  a 
certain  piece  of  land,  covena&ted 
with  him  to  indemnify  and  save  him 
harmless  from  all  demands,  dues  and 
damages  whatsoever,  which  might 
happen  or  arise  to  him,  from  a  cer- 
tain mortgage  on  the  same  hmd':  it 
was  held  that  this  was  tantamount  to 
a  covenant  for  quiet  enjoyiaent 
against  the  mortgage ;  and  that  B. 
could  not  maintain  an  action  for  a 
breach  of  the  covenant,  without 
showing  an  eviction  under  the  mort* 
Van  SlycJc  v.  Kimball,    198 


3.  A.  covenanted,  on  the  30th  March, 
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ITOO,  to  convey  to  B.  by  a  good  war- 
ranty deed,  at  the  reasonable  request 
of  JB.,  a  certain  lot  of  land ;  and  "  for 
which  JB.  covenanted  to  pay  A.  a 
certain  sum  of  money,  one  half  in 
three,  and  the  other  half  in  six  years." 
The  lot  was  under  a  mortgage,  dated 
in  January,  llOO,  and  which  was 
registered  at  the  time  the  contract 
was  made :  which  mortgage  was  not 
discharged  of  record  until  August, 
1809,  but  the  certificate  of  discharge 
had  been  given  in  February ,  1608. 
In  1803  or  .1804.  B.  had  demanded 
a  deed  of  A.  which  he  refused,  say- 
ing it  was  not  in  his  power  to  give  a 
deed,  as  the  lot  was  under  mortgage. 
In  November^  1808,  A .  tendered  to 
jB.  a  deed  with  all  the  usual  cove- 
nants and  warranty,  which  B,  refused 
to  accept;  and  in  an  action  of  cove- 
nant brought  by  A,  against  JB.  for 
the  money  agreed  to  be  paid,  it  was 
held,  that  the  refusal  of -4;  to  convey, 
on  the  ground  of  his  inability  to  give 
a  good  title,  was  a  default  of  which 
B.  might  avail  himself  as  a  defence 
against  the  action;  that  after  such 
refusal,  B,  was  not  bound  to  tender 
the  money,  nor  to  accept  the  deed 
afterwards  tendered  to  him.  Van 
BentJmysen  v.  Crapser,  357 


after  the  time,  by  the  consent  and 
agreement  of  the  defendant,  did  not 
support  the  declaration.  Philips  and 
another  v.  Hnse^  392 


D 


See  TRESPA?*',  3. 


The  true  construction  of  De  Bnn/n\i 
Patent  is  a  line  from  DavifPs  Hovk 
to  the  Saw-kill,  drawn  between  thosjc 
two  points,  along  the  east  shore  c»f 
Hudson^ s  river,  to  compose  the  wiS' 
tern  boundary;  a  line  along  the  west 
bank  of  the  JFYsA  Lake^  in  its  whole 
extent,  the  eastern  boundary;  and 
straight  lines  from  the  extremities  of 
the  Fish  Lake  to  the  stations  on  the 
Hudson  or  David's  Hook  and  the 
Saw-kill,  the  northern  and  southern 
boundaries.  JFWcr  and  Cooper  r, 
Jackson,  ex  dem.  Van  Alen,  in  error, 

.495 


DECEIT. 


4.  Where  the  plaintiff  covenanted  to 
build  a  mill  in  a  certain  place,  and 
by  a  certain  time,  and  in  an  action 
of  covenant,  averred,  that  he  erected 
the  mill  at  the  place,  and  by  the  time 
mentioned  in  the  agreement ;  it  was 
held,  that  parol  evidence  that  the 
mill  was  erected  at  a  difterent  place 


To  maintain  an  action,  as  for  a  deceit^ 
on  a  parol  representation  as  to  the 
credit  and  responsibility  of  a  third 

*  person,  the  plaintiff  must  prove  ac- 
tual fraud  in  the  defendaat,  or  an  in- 
tention to  deceive  him,  by  false  rep- 
resentations. Deceit  is  the  gist  of 
the  action ;   and  though  the  advice 
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given  be  rash  and  indiscreet,  yet  if 
there  is  no  ground  to  infer  tm  intent 
to  deceive,  it  will  not  support  the* 
action.     Young  Sf  Otis  v.  CovtU,  23 


DEBD. 

In  1790  a  patent  was  granted  for  a 
military  lot  to  A,  who  had  been  a 
soldier  in  the  army  of  the  United 
States ;  and  who  in  February,  1795, 
sold  and  conveyed  it  to  B.  C.  in 
1793,  purchased  the  same  lot  of  a 
person  pretending  to  be  the  original 
patentee,  and  who  fraudulently  exe- 
cuted a  deed  for  the  lot  to  C,  who 
afterwards  conveyed  it  to  Z>.,,  who 
sold  it  to  various  persons  who  took 
possession  under  him.  In  August, 
1804,  A,,  the  real  patentee,  execu- 
ted another  deed  for  the  same  lot  to 
TF.,  which  was  first  recorded ;  and  in 
1806,  D.  purchased  the  title  of  W. 
and  took  a  deed  from  him,  which  was 
also  recorded.  In  an  action  of  eject- 
ment brought  by  B,  against  the  per- 
sons in  possession  under  Z>.,  it  was 
held,  that  when  W,  purchased  of 
A'y  in  1804,  the  land  was  held  ad- 
versely under  a  void  title ;  but  as  D. 
afterwards  purchased  the  title  of  Wl; 
derived  from  the  real  patentee,  for 
the  benefit  of  those  in  possession,  B. 
could  not  set  np  that  adverse  posses- 
sion to  defeat  the  purchase  by  W, ; 
and  that  ther  persons  hokliiig  under 
D.  had  ft  right  to  protect  themselves 
by  the  title  of  W.  eqmMy  as  if  Ihey 
had  pur&hased  it  ^  W,  Jmkson, 
ex  dem.  Hun^ihrey  emd  Mtr»,  v. 
GUenmdjMers,  137 
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2.  The  deed  fi-om  the  patented  to  W 
being  first  recorded,  was  entitled  to  a 
'  preference,  under  the  statute, '  there 
being  no  satisfactory  proof  of  "tti  ac- 
tual or  implied  notice  to  W,  ^  the 
prior  &eed  €o  JB.  ib. 

8.  To  defeat  the  prior  registry  of  the 
66cood  deed,,  there  must  be  fiwud  or 
undoubted  notice,  ib. 

4.  If  one  affected  with  notice  coaveys  to 
soother. without  notio,  the  latter  is 
as  much  protected  a^  if  no  notiice  had 
ever  existedy  ib, 

5.  Where  A.  a  tenant  m  posaes6v>n,  by 
writing,  under  his  seal,  .amir^dered 
the  possession  and  premises  to  the 
lessor  in  an  action  o£  ejiectmeiit,  and 
all  right,.  &c.  to  have  and  to  hold  to 
the  lessor,  his  heirs  and  assigns  for 
ever,  provided  such  lease  should  be 
accepted  by  the  lessor,  as  a  full  dis- 
charge for  all  lands  claimed  of  A.  by 
the  lessors  under  the  ejectment,  d&c. 
It  was  held,  that,  admitting  the  full 
discharge  of  all  claims  mentioned  in 
the  proviso,  to  amount  to  a  sufficien. 
consideration,  and  that  the  deed  con- 
tained words  sufficient  to  pass  a  fee, 
yet  it  was  void,  and  no  bar  to  A.'s 
title,  unless  the  lessors  showed  a 
valid  discharge,  which  could  not  be 
by  parol,  or  by  mere  implication, 
arising  from  the  fiict  of  p6s8essi<m  of 
die  deed.  Jacks&n,  ex  d^fn.  Bam  4* 
Van  SSyek,  v.  Puher,  370 

a  A  on  tiie  12th  December,.  1799^  gave 
a  lease  to  Aof  a  p«rt  of  a4ot ^ land 
for  mxtj  years ;   and  -on'  die  ^SMi  of 
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Ihtmihgr^  1793,  e^oeenbod  a  deed  in 
ib^  bit  pari  alae  of  the  atme  lot.  C 
took  imHieduite  posseasiooy  wider  his 
deed,  and  coBtinued  in  possestion 
«ear  eixteon  ye^s;  B,  aAiPwards 
claimed  part  of  the  preoeiitea  in  the 
posseBfflmi  of  C,  aa  comjHriaed  in  the 
ieoe-  to£.  It  was  he^d,  «iuitthe 
deedlaO.^  waa  Tfilidy  notwithstand- 
ing Uie  lease,  and  that  B.  could  not 
set  np  any- new  location,  so  as  to  in- 
validate the  possession  of  €.  Jack-' 
99»f  ex  dem.  Butkr  and  dkers^  v. 
&€mln$r,  394 

7  Every  exception  and  uncertainty  in 
a  deed  is  to  be  taken  favorably  to  the 
grantee,  ib, 

See  EvinENCE,  5.     possession,  2. 
SHERIFF,  12,  13. 


DEVISE. 

1.-4.  being  seised  of  a  house,  with  sta- 
bles, yards,  gardens,  &c.  and  eigh- 
teen acres  of  land^  adjoining,  by  his 
will,  devised  to  his  wife  as  follows  : 
**  And  also  tlmt  large  and  convenient 
dwelling-house,  together  with  all  the 
appurtenances  and  privileges  thereun*^ 
to  b^onging,  and  the  same,,  which  is 
]iowknpi?evedby'sae,  a&a  boardkig- 
house."  It  was  hdd  that  not  cmly 
the  barn,  stables,  and  out^houses,  but 
the  land,  consisting  of  orchard,  pas- 
tare,  pbuglr  and  woodland,  all  of 
which  had  been  vised  by  the  testator, 
as  ai^artenant  ta^his  boaiding-hotibe, 
and  cmidiioive  to  its  support,  passed 
by  the  will ;   espeeiidty,  when,  from 


tha^  ^Iher  pa«t»  of  Ae  tfevise^  such 
waa  thfi  evident  intention  of  liie  tes* 
tator^  JTaebsm;  97S.  dem,  WJiiU  and 
i;4k$rs,%.  WMie,  59 

2.  ^.,  by  his  last  will,  devised  as  fol« 
bws:  '^As  touching  sueh  worldly 
estate,  wherewith  it  hath  pleased  God 
to  bless  me,  I  give,  devise,  and  dis- 
pose of  t&e  same,  in  the  following 
manner  and  form ; 

"  First,  I  give  to  Jeremiak,  my  eldesS 
son,  forty  pounds,  to  be  levied  out  of 
my  estate ;  to  my  son  Jacob  forty 
pounds,  d&c. ;  to  my  daughter  E,  five 
dollars,  &c. ;  to  my  youngest  son, 
James,  I  give  and  bequeath  a  certain 
lot,  &c.  Also,  to  my  beloved  son, 
Henry,  I  give  and  bequeath  all  this 
certain  lot  of  land  which  I  now  pos- 
sess, with  the  farming  utensils,"  &c.; 
and  added,  *'  all  these  legacies  before 
mentioned,  to  be  paid  on  the  1st  of 
May,  1805,  and  to  be  raised  and 
levied  out  of  my  estate,"  and  then 
appointed  his  son  Henry,  and  anothr 
er  person,  his  executors.  It  was 
held,  that  Henry  took  an  estate 
for  life  only,  it  being  contingent, 
whether  the  devise  would  be  charge- 
able with  the  payment  of  the  lega- 
cies. Jackson,  ex  dem.  Harris,  v. 
Margaret  Harris^  141 


nowEn. 

1.  The  act  Shmting  the  period  of  bting- 
mgchicBS  and  proeectttbns  against 
ifocfeited  estates,  passed  the  29tLof 
Iftirc*,  1797i'  {sess- 11.  «.  52,)  does 
not  extend  W,  er  bar  the  elaims  of 
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the  undaws  of  persons  attainted,  for 
their  dower  in  the  estates  forf^ted 
and  sold  hy  the  commissioners  of  for- 
feitures. Hogle^  Widow,  i^e,  v. 
Stewart,  104 

2.  A  widow's  dower,  not  being  within 
.  the  purview  of  the  act  relative  to  par- 
tition, her  rights  cannot  be  affected 
by  a  partition ;  nor  is  she  liable  for 
any  part  of  the  eosts  and  expenses  of 
making  the  partition.  Bradshaw  v. 
CdOaghan  4*  Wife,  558 


E 


EJECTMENT. 

1  A,  having  purchased  a  lot  of  land  of 
B.  the  title  of  which  was  doubtful, 
released  and  reconveyed  to  B.  all  his 
right  and  title  to  the  lot ;  and  at  the 
request  of  B,  consented  that  B.  might 
use  the  name  of  A,  in  an  action  of 
ejectment  to  recover  the  land,  but  A. 
was  not  to  be  at. any  further  expense, 
or  have  any  thing  to  do  with  the 
suits  or  lots  in  question,  except  as  to 
the  using  his  name,  if  necessary.  B, 
employed  C,  an  attorney,  to  bring  an 
action  of  ejectment,  and  told  C.  that 
A.  had  consented  to  let  his  name  be 
used,  and  C,  accordingly  used  the 
name  of  A,  as  one  of  the  lessors. 
The  plaintiif  in  the  suit  was  nonsuit- 
ed, in  consequence  of  which  A.  as 
one  of  the  lessors,  was  oUiged  to  pay 
the  costs.  A .  brought  an  action  on 
the  case  against  C  the  attorney,  for 
using  his  name  without  his  consent, 
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so  as  to  subject  him  to  the  payment 
of  costs,  &c. ;  it  was  held,  that  the 
authority  given  by  A,  to  B.  being 
conditional  and  limited,  C,  followed 
the  directions  of  B,  at  his  peril,  and 
had  no  right  to  use  the  name  of  ^.  so 
as  to  subject  him  to  any  costs  or  ex 
penses ;  and  that  A.  was  entitled  to 
recover  of  C  the  amount  of  the  costs 
which  he  had  been  compelled  to  pay. 
Bradt  v.  WaJton  and  Vanhame,  298 

2.  In  an  action  of  ejectment  against 
a  purchaser  of  land  under  a  sheriff's 
sale,  the  regularity  of  the  execution 
cannot  be  questioned.  Jackson,  ex 
dem.  M'Crea,  v.  Bartleitl  361 

3.  Where  there  was  no  uncertainty  as 
to  the  true  location  of  two  adjoining 
lots  of  land,  as  originally  made,  near 
forty  years  ago,  the  single  fact  that 
one  of  thfi  lessors  in  ejectment  had, 
about  eight  years  ago,  shown  to  the 
defendant  a  mistaken  line,  as  the 
true  line,  was  not  sufficient,  of  itself, 
to  conclude  the  lessors,  or  to  set  aside 
a  verdict  for  the  plaintiff.  Jackson, 
ex  dem.  Whitman  v.  Douglas,    367 

4.  An  equitable  title  or  resulting  trust 
cannot  be  set  up  as  a  defence  in  an 
action  of  ejectment  against  the  legal 
title.  Jackson,  ex  dem.  KembaU^  v. 
Van  Sly ck,  487 

5.  The  death  of  the  lessors  of  the  plain- 
tiff in  an  action  of  ejectment,  before 
the  trial,  does  not  abate  the  suit. 
Frier  and  Cooper  v,  Jacks<m,  ex  dem. 
Van  Alen,  in  error.  495 


INDETC 


CKttOft. 

I«  Wheve  some  of  the  defendants  in  the 
cottrt  do  not  join  in  bringing  the  writ 
of  error,  it  seems  that  they  ought  be 
SHimmoned  and  severed.  Sradshaw 
v.  CaUaghan  and  Wife^  558 

2,  A  judgment  may  be  affirmed  in  part, 
and  re?ersed  in  part,  ib. 


ESCAPB. 

After  an  escape  by  the  defendant  from 
custody  on  a  ca,  sa.  the  plaintiff  may 
proceed  against  the  sheriff  for  the 
escape,  and  at  the  ^ame  time  take 
out  Si Jieri  facias  against  the  property 
of  the  defendant,  for  the  remedies 
are  not  inconsistent  with  each  other. 
Jackson^  ex  dem.  M'Crea  v.  Bart" 
kit,  361 

See  SHERIFF. 


ESCROW. 

See  SHEKIFF,  13. 

A.  by  a  written  contract,,  agreed  to 
receiTe  of  B.  sixty  shares  of  the 
Hudson  bank,  on  which  tea  dollars 
per  share  had  been  paid,  and  to  de- 
liver B.  his  note  for  667  dollars  and 
pay  him  the  balance  m  cash ;  anci 
also  to  pay  ftve*  per  cent,  advance. 
The  nominal  amount  of  each  s&are 
being  fifty  dollars;  pttrol  evidence  4 
¥f  as  held  admissible,  te^  explain  the 
Vol.  VIII.  57 


writlcii^  contract,,  or  whether  the^fve 
per  eeni.  adi^anee  was  to  be  paid  on 
the  sunt  paid  ia  oa  each  share  ooly, 
or  on  the  aomioai  amount.,  Cok  v. 
WenM^  116 

.  Where  the  witnesses  to  a  written  con- 
tmet  wefe  the  sobs  of  the  defendant 
who  executed  the  contract,  and  the 
I^aintiff,  the  day  before  the  setting  of 
the  circuit,,  inquired  of  the  defendant 
far  the  witnesses,  in  order  to  subpmna 
them,  and  was  falsely  told  l^  the  de- 
fendant that  they  were  gone  on  a 
journey;  this  was  held  not  to  be  a 
sufficient  reason  for  admitting  other 
testimony  of  the  hand-writing;  the 
plaintiff  not  having  used  sufficient 
diligence  to  procure  the  witnesses?. 
Mm  T.  Twist,  121 

.  In  an  action  of  ejectment,  the  lessor 
of  the  plaintiff  resided  in  England, 
and  claimed  to  be  heir  of  the  person 
who  died  seised  of  the  land  in  ques- 
tion. A  witness  here,  deposed  that 
he  knew  the  ancestor,  and  had  charge 
of  the  land,  as  his  agent,  and  corres- 
ponded with  him,  and  after  his  death 
with  the  lessor,  who  sent  him  a  power 
to  act  for  bun,  as  heir  and  devisee,  and 
that  his  information  was  also  derived 
from  persons  acquainted  with  the 
family  of  the  lessor ;  it  was  held  that 
this  was  sufficient  evidence,  prima 
facie,  of  pedigree  or  heirship,  to  ga 
to  the  jury.  Jackson,  ex  dem.  Ross, 
WUsim  and  others,  v.  Cooley,       128 


Hearsny  evidence 
prove  s.  pedigree. 


is  sufficient    to 

ib., 
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5.  The  acknowledgment  of  a  deed  fr<Hn 
persons  describing  themselves  as 
heirsy  taken  according  to  the  direc- 
tions of  the  act,  before  the  mayor 
of  London^  is  also  a  circumstance  of 
weight  in  evidence  otpedigree^      ib. 

6.  Where  a  note  is  given  to  settle  an 
account,  the  plaintiff  cannot  give  in 
evidence  the  account,  nor  can  he  give 
parol  evidence  of  the  contents  of  the 
note,  unless  he  clearly  shows  that 
the  note  has  been  lost  or  destroyed. 
Angd  V.  Felton,  149 

7.  The  time  of  payment  is  part  of  the 
original  contract,  and  if  no  time  of 
payment  is  expressed  in  a  note,  the 
law  adjudges  it  to  be  payable  imme- 
diately ;  and  parol  evidence  is  inad- 
missible to  show  a  different  time  of 
payment.      Thompson  v.   Ketcham, 

189 

8.  In  an  action  by  an  administrator  for 
money  lent,  the  book  of  account  con- 
taining the  original  entries  in  the 
hand-writing  of  the  intestate,  is  not 
admissible  evidence  for  the  plaintiff. 
Case  V.  Potter,  211 

9.  But,  it  seems  that  the  regular  entries 
of  a  party  in  his  books,  made  in  the 
usual  course  of  his  business,  though 
not  admissible  alone,  <^  as  conclu- 
sive evidence  may  (in  consideration 
of  usage  which  may  have  crept  in,  or 
the  difficulty  of  proof  in  many  cases 
of  the  sale  and  delivery  of  goods)  be 
admitted,  in  connection  with  other 
circumstances,    as  evidence  to  the 


jury 
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10.  A  contract  must  be  proved  as  laid  in 
the  plaintiff's  declaration.  He  can- 
not give  in  evidence  an  entire  con- 
tract relating  to  two  distinct  subjects, 
when  he  declares  only  as  to  one  of 
tbem.     Crawford  v.  MorreU,       25S 

1 1.  Parol  proof  to  show  a  mistake  in  a 
note  or  written  agreement,  is  inad- 
missible.    JTiizhugh  T.  Runyon,  375 

12.  In  an  action  of  trespass,  for  taking 
and  impounding  the  hogs  of  the  plain- 
tiff, the  defendant  proved  that  he 
acted  as  the  agent  and  servant  of  G, 
on  whose  land  the  hogs  were  found ; 
and  offered  G,  as  a  witness,  after  exe- 
cuting a  release  to  him,  to  prove  that 
the  hogs  were  taken  dam  age  feasant ; 
and  it  was  held  that  Cr.  was  a  com- 
petent witness.    Hasbrouck  v.  Lawn, 

377 

13.  Where  the  witness  declares  on  his 
voire  dire  that  he  is  interested  in  fa- 
vor of  the  party  calling  him,  and  that 
his  interest  is  so  circumstanced  that  he 
cannot  be  released,  the  witness  ought 
not  to  be  sworn,  though,  in  strictness, 
he  is  not  interested  ,*  but  if  his  sup- 
posed interest  is  against  the  party 
calling  him,  he  ought  to  be  admitted. 
The  Trustees  of  Lansinghurg  v. 
WiUard,  428 

14.  A  special  agreement  for  the  ex- 
change of  notes,  with  a  warranty  of 
the  note  exchanged,  cannot  be  given 
in  evidence  in  support  of  the  money 
counts.    Richardson  v.  Smith,     439 
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1*>.  It  5c<»m5,that  evidence  of  what  a  wit- 
ness since  deceased  swore  at  a  former 
trialy  between  the  same  parties,  is  not 
admissible,  unless  accompanied  bj 
the  postea  or  record  of  the  former 
suit.    Beats  v.  Guernsey,  446 

See  DEED,  5.   ASSUMPSIT,  1.    SHEniFF,  2. 
TROVER.    COVENANT,  4.     PLEADINGS,   20. 


EXECUTION. 

1.  The  agent  of  the  plaintiff  delivered 
an  execati<ni  to  a  sheriff,  and  direct- 
ed him  to  levy  it  on  the  propert j  of 
the  defendant,  but  said  to  the  sheriff 
that  he  supposed  the  plaintiff  did  not 
wish  to  distress  the  defendant,  and 
that  if  the  property  remained  in  the 
possession  of  the  defendant,  after  the 
levy,  the  plaintiff  would  not  hold  the 
sheriff  responsible,  if  it  was  squan- 
dered, and  that  he  need  not  take  a 
receipt  for  it.  The  -  sheriff,  after 
levying  on  the  goods  of  the  defendant, 
did  nothing  further,  until  after  the 
execution  had  expired,  and  a  second 
execution  was  delivered  to  him,  when 
he  sold  the  property  on  both  execu- 
tions. It  was  held,  that  as  there 
were  no  instructions  from  the  plain- 
tiff to  delay  the  execution,  after  the 
seizure,  nor  any  agreement  between 
the  plaintiff  and  the  defendant  to  let 
the  first  execution  sleep  in  the  sher- 
iff's hands ;  nor  any  evidence  of  such 
a  delay  as  would  afford  a  legal  pre- 
sumption of  fraud,  the  first  execution 
did  not  lose  its  preference.  Doty  v. 
Turner,  20 


2.  Where  the  sheriff  returns  that  he  has 
a  certain  sum  made  by  virtue  of  the 
execution,  ready  to  deliver  to  the 
party  entitled,  this  is  a  sufficient  evi- 

.  denie  of  a  receipt  of  the  money,  to 
charge  him  with  the  amount,  though 
in  fact  no  money  was  actually  receiv- 
ed by  him,  ib, 

3.  Where  a  sheriff  justifies  under  k  fieri 
facias,  it  is  not  necessary  that  he 

should  show  that  it  is  returned,  nor 
will  the  want  of  an  endorsement  on 
the  execution,  of  the  time  it  was  re- 
ceived by  the  sheriff,  render  it  inad- 
missible in  evidence:  for  the  statute 
is  merely  directory  to  the  sheriff,  on 
this  point,  and  the  time  of  receiving 
it  may  be  shown  by  parol  proof,  or 
otherwbe.     Beals  v.  Guernsey,      52 

4.  Judgment  having  been  obtained 
against  a  defendant  on  a  bond,  paya- 
ble by  instalments,  an  execution  was 
issued  to  collect  the  amount  due  on 
the  first  instalment,  and  the  sheriff 
sold  a  tract  of  land  of  the  defendant's, 
worth  7,000  dollars,  which  was  pur- 
chased by  A.  for  1,670  dolIars,^as  the 
highest  bidder.  Another  execution 
was  afterwards  issued  to  collect  the 
amount  due  on  the  second  instalment, 
and  the  same  tract  of  land  was  again 
taken  by  the  sheriff,  and  advertised 
for  sale.  A,  the  purchaser  under 
the  first  sale,  applied  to  the  court,  on 
affidavit,  to  stay  all  further  sale  of  the 
land  ;  but  the  court  refused  to  inter- 
fere, saying  the  party  who  has  title 
must  be  left  to  his  legal  remedy 
But,  it  seems,  that  the  land  in  the 
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hands  of  the  purchaser,  under  the 
first  sale,  is  no  longer  bound  by  the 
lad^ent;  it  being  presumed  that 
the  land  sold  ibr  its  value,  and  the 
purchase  is  to  be  ocudsidered  absolute, 
in  regard  to  the  lienor  judgment; 
that  the  {woper  course^  in  all  sales  of 
ceal  and  personal  property,  is  to  sell 
ho  much  of  the  property  charged,  as 
will  probably  satisfy  the  execution, 
and  which  can  conveniently  and  rea- 
sonably be  sold  separately.  Hewson 
V.  Deygert,  333 

6.  It  is  irregular  to  issue  a  second  exe- 
cution, until  the  first  is  returned. 
Though  where  an  execution  has  is- 
sued unadvisedly,  it  may  be  with- 
drawn before  any  tbing  is  done  upon 
it ;  yet  where  a  sale  has  been  made 
under  an  execution,  and  the  sheriff 
died  without  executing  a  deed,  it  was 
held  irregular  to  withdraw  and  sup- 
press the  execution,  and  issue  a  sec- 
ond to  the  new  sheriff,  for  the  pur- 
pose of  selling  the  property  a  second 
time.  Whether  the  sale  on  the  first 
execution  was  bona  fide^  or  fraudu- 
lent, the  court  will  not  decide,  on 
motion.     Cairns  v.  Smithy  337 

6.  Separate  suits  were  brought  against 
A^  and  JB.  two  joint  obligors  on  a 
bond,  payable  by  instalments,  and  a 
c€L  sa,  was  afl;erwards  issued  against 
JB.  for  the  costs  taxed  in  the  suit 
against  him,  and  not  for  the  injstal- 
ment,  firom  which  he  was  discharged 
after  paying  the  costs.  It  waa  held, 
that  the  discharge  of  B.  from  the  ca, 
sOf  for  the  costs,  wasi  no  discharge  of 
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A,  the  co-obIigc»r,  nor  a  satisfactbn 
of  the  debt  for  which  A.  was  impris- 
oned.    M'Lean  v.  Whiting,        339 

7.  Where  two  judgments  in  favor  of  , 
different  plaintiffs  against  the  same 
defendant,  were  filed  and  docketed 
on  the  same  day,  and  one  of  them 
took  out  a  Ji.fa,  and  had  the  lands 
of  the  defendant  seized  and  adver^ 
tised  for  sale,  by  the  sheriff,  three 
weeks  before  the  execution  on  the 
other  judgment  was  delivered,  and 
the  sheriff  afterwards,  sold  the  land 
under  the  advertisement ;  it  was  held, 
that  the  first  ji,  fa.  having  been  be- 
gun to  be  executed,  before  the  sec 
ond  was  delivered  to  the  sheriff,  had 
gained  a  priority,  as  to  the  time  of 
sale,  which  couid  not  be  defeated  by 
the  second  execution.  Adams  v 
Dyer,  347 

8..  In  an  action  of  ejectment  against  a 
purchaser  of  land  under  a  sheriff's 
sale,  the  regularity  of  the  execution 
cannot  be  questioned.  Jackson,  ex 
dem.  M'Crea  v.  Bartlett,  261 

9.  If  an  execution  issue  after  a  year  and 
a  day,  without  a  revival  of  the  judg- 
ment by  a  scire  facias,  it  is  only  void- 
able at  the  instance  of  the  party 
agamst  whom  it  bsued,  t6 

10.  After  an  escape  by  the  defendant 
from  custody  on  a  co.  so.  the  plain- 
tiff may  proceed  against  the  sheriff 
for  the  escape,  and  at  the  same  time 
take  out  a  ^eri  facias  against  the 
property  of  the  defendant    for  th« 
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remedies  «Te  not  inoonsigt^nft  tvith 
eaeh  other,  ib, 

H.  A  ptfrehaser  at  a  sheriff's  safe  can- 
not be  affected  by  any  matter  subee- 
.quent  to  the  sale,  arising  betu'een  the 
purties  to  the  joelgroent  to  wh'tc^h  he 
is  a  isttanger^  ib. 

12.  An  execution  does  not  bind  the 
goods  of  the  debtor  until  delivered  to 
the  sheriff.     Beals  v.  Guernsey,  446 

See  sflEitn>T. 


ElECUTORS  AND  ADMINISTRATORS. 

Where  A,  administrator  of  H.  de- 
ceased, gave  a  promissory  note  to  C, 
by  whicb  he  "promised  to  pay  C 
sixty-one  dollars  and  seventy-two 
cents,  for  value  received  by  J5.  and 
his  heirs,  on  demand,  with  interest 
until  paid,"  the  note  was  held  to  be 
void,  iot  want  (^consideration.  Ten 
Eyck  ^4md  athert,  v.  Vanderpoel,  120 


S.  Taking  crat  letters  of  adininistratioii 
made  Jegoi  all  acts  which  were  be- 
fore tortious,  ib. 

4.  If  a  person  who  is  sued  as  executor 
tk  sou  tori,  takes  out  administration 
fendimg  the  suit,  though  it  will  not 
defeat  the  suit,  which  was  well  com- 
menced, yet  it  wiH  legalize  all  inter- 
mediate acts,  ab  initio,  and  justify  a 
retainer,  ib. 

5.  In  an  action  by  an  (administrator,  on 
a  note  given  to  the  intestate,  for 
ninety  dollars,  the  jury  found  a  ver- 
dict for  the  plaintiff  for  Meen  dol- 
lars ;  and  it  was  held  that  the  plain- 
tiff could  not  recover  costs,  nor  was 
he  obliged  to  pay  costs.  CarliU  v. 
Bates,  379 

See  EVIDENCE,  6,  7.  pleadings,  18, 19. 


£XTIN«i;iSftMKNT. 
Set  RELEASC,  1.      PR<miS8<mT   NOTEy  1. 


&.  To  a  declaration  against  A.  as  exec- 
utor of  B.,  the  defendant  pleaded  in 
abatement,  that  A.  died  intestate, 
and  letters  of  administration  were 
tfflerwards  granted  to  the  defendaal, 
dtc.  The  pteiBtiff  r^ied,  that  pre- 
vioos  to  granting  the  letters  of  ad- 
ministration, t^e  defendant  made 
himself  executor  de  son  tort,  6lc. 
On  demurrer,  the  replicatioB  was 
held  to  be  bad,  and  the  declaration 
was  quashed.  Rattoon  and  4aiotker 
V.  Overacker,  Executor  of  Craig  126 


forcible  entry  and  detainer. 

1.  The  record  of  eanvictiim^  by  a  jus- 
tice, under  the  act  to  prevent  forcible 
entries  end  detainers,  (a^ss.  11.  c.  6^) 
is  not  traversable ;  and  if  it  shows 
that  the  justice  had  jurisdiction,  and 
proceeded  Regularly,  it  is  conclusive  ; 
and  a  bar  to  any  suit  brought  against 
the  justice.     Mather  v.  Hood,       44 
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On  an  indictmeBt  kft  the  foroible  en- 
try and  detainer 'Of  a  churchy  &.c.  it 
was  held,  that  the  trusteesof  a  church, 
as  such,  can  only  be  in  possession 
eonstmetively,  and  that  the  posses- 
sion of  the  key  of  the  church,  by  one 
of  them,  is  frima  fade  erideace  of 
possessioD;  but  it  does  not  preclude 
all  inquiry  as  to  the  fact,  who  were 
the  legal  trustees,  at  the  time  of  the 
entry.     The  Peeple  v.   W.  Runkle, 
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FOREIGN  LAWS. 
fSee  FOREIGN  JUDGMENT. 

FOREIGN  JUDGMENT. 

1.  An  action  cannot  be  maintained  in 
this  state,  on  a  judgment  recovered 
in  another  state,  against  hail,  where 
the  proceeding  was  by  attachment  of 
goods,  without  any  ptrsancd  sum- 
mons or  actual  notice  to  the  bail,  who 
at  the  time,  had  removed  into,  and 
become  an  inhabitant  of  this  state. 
There  is  no  difference,  in  this  re- 
spect, between  a  suit  against  hail,  or 
a  suit  against  the  principal.  Rohin^ 
son  V.  The  Executors  of  Ward,     86 


verdict  for  the  plaintiff,  on  wbicii  the 
judgment  was  rendered :  It  was  held, 
that  the  question  of  reasonable  no- 
tice or  due  diligence^  was  a  question 
componnded  of  law  and  fact»  and 
proper  to  be  submitted  to  a  j«ry ;  and 
having  once  been  fairJy  litigated  and 
decided,  it  waa  not  again  to  be  inves- 
tigated, in  an  action  brought  in  thL^ 
state,  <m  the  judgment  Taylor  v 
Bryden,  173 

3.  A  judgment  obtained  m  another 
state,  is  prima  facie  evidence  of  a 
just  debt;  and  it  is  incumbent  on  the 
defendant  to  impeach  the  justice  of 
it,  or  to  show,  by  positive  proof,  that 
it  was  irregularly  and  unfairly  obtain- 
ed, ih, 

4.  The  lex  loci  contractus  is  to  govern, 
unless  the  parties,  by  the  terms  of  the 
contract,  had  in  view  a  different 
place.     JTujmpson  v.  Ketcham,     189 

5.  Where  the  defendant  in  an  action 
brought  here,  on  a  promissory  note 
made  in  Jamaica,  set  up  infancy  as 
a  defence,  it  was  held,  that  he  was 
bound  to  show  that  such  a  plea  would 
be  a  good  defence  in  Jamaica,       ih. 


.2.  An  action  of  assumpsit  was  brought 
on  a  judgment  obtained  against  the 
defendant,  in  Maryland,  as  endorsor 
of  a  bill  of  exchange,  and  it  appeared 
Ihat  the  plaintiff  had  declared  in  the 
suit  in  Maryland,  on  a  protest  for 
nonpayment,  as  well  as  nonrdcc^ 
tance  of  the  bill,  and  the  cause  was 
there  tried  by  a  jury,  who  found  a 
454 


6.  A  suit  was  commenced  in  1803,  in  the 
state  of  Vermont^  agaioat  A,  as  trus- 
tee of  B,  an  absconding  debtor,  and 
in  1808,  judgment  was  given  against 
B,  It  having  appeared  that  A,  had 
moneys  of  jB.  more  than  sufficient  to 
pay  the  plaintiff,  it  was  ordered  that 

'  the  plaintiff  should  have  execution 
against  the,  goods,  &c.  of  B.  in  the 
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bands  of  A,  Bat  A.  had,  in  1606, 
lemared  to  this  state,  where  he  had 
contiiiued  to  reside,  so  that  the  exe- 
cution was  returned  unsatisfied ;  and 
th^  eourt  thereupon  granted  a  rule 
on  A,  to  show  cause  why  the  plain- 
tiff should  not  have  execution  against 
him,  of  his  own  proper  goods,  &c. 
which  role  was  served  on  A.  in  this 
Btate^  being  an  inhabitant  thereof; 
and  he  not  appearing  to  show  cause, 
a  judgment  was  given  against  him  by 
the  court  in  Vernumt^  for  the  whole 
of  the  debt,  and  execution  awarded 
against  his  own  estate.  On  this 
judgment  against  A.  the  plaintiff 
brought  an  action  of  debt  in  this 
state ;  and  it  was  held,  that  to  war- 
rant the  judgment  against  A.  in  his 
own  person,  or  property,  there  should 
have  been  a  new  suit  against  hifn,  or 
a  personal  summons  or  notice,  in  the 
nature  of  a  scire  facias;  and  that 
the  scirvice;  of  a  rule  to  show  cause 
upon  him,  in  this  state,  being  void, 
there  was  nothing  to  warrant  the 
judgment,  and  that  no  action  could 
be  sustained  upon  it  here.. '  Fenion, 
Administrator  ofRamsdaH,  v.  Cror- 
Uck,  194 


FORFEITED  ESTATES. 
See  DOWER,  1.      ATTAINDER. 

FRAUD. 

1  Where  A.  applied  to  B.  for  goods  on 
credit,  and  B,  refused  to  let  him  have 
them  without  security,  on  which  A* 


drew  a  promiascNry  note  for  the 
amount,  under  which  C  wrote,  *'  I 
guaranty  the  above  -"  and  the  goods 
were  thereupon  delivered;  this  was 
held  to  be  a  cMxterai  undertaking 
of  C;  hot  that  there  was  no  neces* 
sity  for  any  distinct  consideration, 
passing  directly  between  B.  and  C, ; 
for  being  all  one  entire  transaction, 
the  delivery  of  the  goods  to  A.  ^up- 
ported  the  promise  of  C.  as  weU  as 
the  promise  of  A»;  and  that  the 
words  value  received^  in  the  note, 
were  sufficient  evidence  of  a  consid- 
eration on  the  face  of  the  writing; 
but  if  any  doubt  existed,  parol  evi- 
dence was  admissible  to  show  the 
consideration,  or  that  it  was  one 
original  and  entire  transaction. 
Leonard  v.  Vredenburgh,  29 


2.  Where  the  ^aintiff  declared  on  a 
parol  contract,  to  pay  him  for  certain 
land  given  for  a  public  highway,  and 
the  contract  proved  was,  that  the  de- 
fendant was  to  pay  the  plaintiff,  not 
only  for  the  land  given  for  the  high- 
way, but  also  for  a  distinct  and  sepa- 
rate piece  of  land;  it  was  held,  that 
the  latter  part  of  the  contract  being 
void  by  the  statute  of  frauds,  the 
whole,  being  an  entire  contract,  was 

•     void.     Crawford  v.  MorreUy        253 


3.  Where  A,  in  consideration  that  Bfk 
would  deliver  him  all  his  household 
goods,  and  that  C.  would  discharge 
B.  from  execution,  promised  to  pay 
C  the  amount  of  the  execution ;  this 
was  held  to  be  an  original  undertak- 
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ing,  and  not  widiiii  lie  «tait9te  of 
fraudd.    ShelUM  v.  BivmsJkr^      876 

i.  Tliongh  a  purchaser  «f  ^oods  jbtours 
of  a  judgment  agaiDSt  the  veirdor,  at 
the  time  of  the  wde,  the  fact  wili  not, 
of  itsdf,  render  the  «a!e  ^udalent 
or  void ;  but  if  he  knows  of  the  judg- 
ment, and  purchases  with  the  view, 
and  for  the  purpose  of  defeating  the 
creditor's  exectitron,  it  is  fraadalent, 
and  the  sale  is  void,  notwithstanding 
a  full  price  has  been  paid  by  the  pur- 
chaser. The  sale  must  be,  bona  fide, 
as  well  as  for  a  good  consideration. 
Beats  V.  Ouemsty,  446 

5.  The  nonrdelivery  of  the  goods  to  the 
vendee,  at  the  time  of  the  sale,  is 
only  prima  facie  evidence  of  fraud, 
and  may  be  explained  by  circum- 
stances^  ^  ih. 


GAOLEE. 

ft  seems^  that  a  special  action  on  the 
case  win  not  lie  against  a  gaoler,  at 
the  suit  of  the  sheriff,  for  a  negligent 
escape;  but  that  the  gaoldr  is  an- 
swerable to  the  sheriff  ovl\^  m  an  ac- 
tion of  assumpsit,  on  his  implied  un- 
dertaking, to  serve  the  sheriff,  with 
diligence  and  fidelity.  Kain  and 
others,  Executors  of  Rhea,  v.  Ostranr 
der^  S07 


GAOL  LIBERTIES. 

J.  Where  the  penalty  of  a  bond  for  the 
gaol  liberties,  was  taken  for  more  than 
456- 


^uUe  the  ddbt  and  costs  for  which 
the  pi»oiier  was  cmamitted ;  but  the 
excess  consisted  of  officer's  lees  on 
the  execotion ;  ihis  was  hdd  a  good 
bond  within  the  statute.  Smki  and 
otfiers  V.  Jansen^  111 

2.  In  an  action  of  debt  on  soch  bond. 
the  suggestion  of  the  breach  gene- 
rally, in  the  words  of  the  oonditicHi,  is 
4Bui!icient,  without  alleging  the  par- 
ticular damages.  Smith  end  others 
V.  Jansen,  t6. 

3.  Where  a  defendant  had  been  surren- 
dered by  his  batl,  and  was  permitted 
by  the  sheriff  to  go  at  large  within 
the  liberties  of  the  gaol,  on  givmg  se- 
curity by  bond,  according  to  the  stat- 
ute, and  a  ca.  sa.  at  fhe  suit  of  the 
plaintiff  was  aflerwards  delivered  to 
the  sheriff,  who  did  not  take  a  new 
bond,  and  the  defendant,  on  the  next 
day,  went  beyond  the  liberties;  it 
was  held,  in  an  action  lor  an  escape, 
on  the  execution,  that  the  mere  de- 
livery of  the  ca,  sa,  was  not,  ipsofac^ 
to,  et  eo  instanti,  an  arrest,  so  as  to 
place  the  defendant  in  custody,  on 
the  execution,  and  that  the  sheriff 
was  not  liable.  Tracy  and  another 
V.  Whipple,  379 

See  PLEADINGS,  6,  7. 


GEANT. 

A  grant  to  be  valid  must  be  to  a  cor- 
poration, or  to  some  certain  person 
named,  who  can  take  by  force  of  the 
grant,  and  hold  in  his  own  right,  or 
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as  a  trasiee.  Jackson,  ex  Aem. 
Cooper  and  others^  v.  Cory,  385 

The  construction  of  a  grant  is  matter 
of  law;  but  its  legal  effect,  deducible 
^rom  its  terms  or  matter  subseqaent, 
wbicliy  by  showing  tbe  sense  of  the 
parties,  may  authorize  a  larger  or 
narrower  construction,  so  as  to  in- 
clude or  exclude  the  premises  in  con- 
troversy, is  matter  of  fact  for  a  jury 
only  to  decide.  Frier  end  others  v. 
Jackson,  ex  dem.  Van  Aten,  in  error, 
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HABEAS  CORPUS. 

1.  Where  a  cause  is  removed  from  a 
court  of  common  pleas  into  this  court, 
by  habeas  corpus,  the  plaintiff  may 
declare  in  this  court  for  a  different 
cause  of  action,  and  for  a  demand 
wTiich  has  accrued  subsequent  to  the 
commencement  of  the  suit  below, 
and  prior  to  the  removal  of  the  cause 
into  this  court;  and  the  defendant 
may,  in  like  manner,  plead  or  set  off 
any  demand  wliidi  has  accrued  sub- 
sequent to  bringing  the  action  below, 
and  prior  to  its  removal  to  this  court; 
limt  he  cannot  plead  the  statute  of 
limitations,  or  coverture,  or  matter 
subsequently  arising,  that  does  not  go 
to  the  merits  of  the  plaintiff*s  de- 
mand.    Vosburgh  T.  Rogers,        91 


apprentice,  hemg  brtraght  tip  on  Aa» 
teas  corpus,  the  court  refused  to  order 
the  infant  to  be  delivered  to  the  father 
there  bemg  no  evidence  of  any  im 
proper  restraint  on  the  part  of  the 
master,  but  gave  the  infant  leave  to 
go  where  he  pleased.  In  the  matter 
rftkeM*Dowles,  323 

Where  it  appeared  from  the  lace  of 
t!be  plaintiff's  declaration  in  th^Court 
of  Common  Pleas,  that  the  demand 
was  certain,  fio  that  he  could  not,  in 
any  efvent,  recover  two  hundred  fifty 
dollars,  though  the  damages  demand- 
ed, in  the  conclusion  of  the  declara- 
tion, were  three  hundred  dollars,  and 
the  court  proceeded  in  the  cause 
netwithstanding  the  defendant  had 
filed,  in  open  court,  a  hob.  corpus, 
to  remove  the  cause,  which  had  been 
duly  allowed;  this  court  refused  to 
grant  an  attachment  against  the 
judges  of  the  Court  of  Common  Pleas 
for  not  obeying  the  writ.  But  where 
the  demand  appears  to  be  uncertain, 
so  that  the  plaintiff  might  recover 
above  two  hundred  fifty  dollars,  the 
writ  must  be  obeyed  and  returned. 
Shotwell  V.  Daniels,  341 

iSee  APPRENTiClt*  ]. 


Vt€HWAY« 

JSee  cosTSy  2. 

HUSBAND  AND  WIFE. 


2.  Where  an  infant,  who  "was  bound  an     1.  If  a  husband  and  wifb  part,  by  con- 
Vol.  VIII.  58  457 
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sent,  and  the  husband  secures  to  her 
a  separate  maintenance,  suitable  to 
his  condition  in  life,  and  pays  it,  ac- 
cording to  agreement,  he  is  not  liable 
for  articles  furnished  to  his  wife ;  not 
even  for  necessaries.  And  the  gen- 
eral reputation  of  the  separation  will 
be  sufficient.  But  where  the  agree- 
ment on  the  part  of  the  husband  to 
pay  a  certain  sum  to  his  wife,  or  a 
sej^ate  maintenance,  was  not  re- 
duced to  writing,  and  no  evidence  of 
any  payment  having  been  made  by 
him  to  her,  he  was  held  liable  for 
goods  furnished  to  his  wife,  during 
the  separation.     Baker  v.   Barney^ 

72 

2.  The  husband  cannot  be  sued  alone, 
for  the  debt  of  his  wife,  contracted 
before  their  marriage.  Angel  v.  Fel- 
ton,  149 


IMPARLANCE. 

In  an  action  of  trespass  against  the  col- 
lector of  the  port  of  New-York,  for 
seizing  the  vessel  of  the  plaintiff, 
against  which  a  libel  whs  filed  in  the 
District  Court  of  the  United  States, 
under  a  law  of  the  United  States,  but 
which  had  not  been  heard  or  deter- 
mined, on  account  of  the  sickness  of 
the  judge ;  this  court  refused  to  grant 
the  defendant  an  imparlance  indefi- 
nitely, until  the  libcJ  could  be  heard 
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and  decided  in  the  District  Court. 
Hoyt  T.  Gtbton  ^  Schenck,        179 


INSURANCE. 

Pdicy  of  insurance,  on  goods,  dated 
21st  of  December,  1808,  ''at  and 
from  Bristol  to  New-York.  War- 
ranted to  bare  sailed,  between  the 
20th  of  October  and  the  1st  of  De- 
cember,  1808."  The  cargo  was 
wholly  laden  on  board  the  vessel,  at 
Bristol',  before  the  1st  pf  December, 
1808,  and  the  vessel  sailed  Grom 
Bristol  for  New-York^  after  the  1st, 
and  before  the  21st  of  December, 
1808,  and  arrived  in  safety.  In  an 
action  of  assumpsit,  brought  by  the 
insured  for  a  return  of  the  premium, 
on  the  ground  of  a  non-compliance 
with  the  warranty,  it  was  held,  that 
the  warranty,  as  to  sailing,  applied 
only  to  the  vo^age^  and  not  to  the 
risk  in  port^  and  the  policy  attached 
on  the  goods  in  port ;  and  a  risk  hav- 
ing been  run,  there  could  be  no  re- 
turn of  preipium.  Hendricks  Y,  The 
Commercial  Insurance  Company,      1 

A  policy  of  insurance  contained  a 
clause,  ''  that  if  the  vessel  upon  a 
regular  survey,  should  be  declared 
unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  or  incapable  of 
prosecuting  her  voyage,  on  account 
of  her  being  unsound  or  lotten,  the 
insurers  should  not  be  bound  to  pay 
their  subscription."  The  survey 
stated  injuries  arising^  firom  storms, 
besides  the  decay  of  her  timbers.  It 
was  held,  that  as  the  survey  and  con- 
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denmatiiMi  tor  uBsetworthinesa  did 
<  not  proceed  ob  the  sck  grouild  of 
rottenness  or  decay,  but  on  thatt  fact 
connected  with  other  matters,  it  was 
not  conclusive,  and  the  insured  were 
Entitled  to  recover.  Haff  v.  The 
Marine  Insurance  Company,        163 

3.  Insurance  was  made  to  the  amount 
of  15,000  dollars,  on  ''goat  skins 
vahted  at  fifty  cents  each,"  and  the 
policy  contained  the  usual  clause,  as 
to  prior  insurance.  A  prior  insu- 
rance had  been  made  by  an  open 
policy,  on  the  cargo,  on  board  the 
same  ship,  for  the  same  plaintiffs,  to 
the  amount  of  22,000  dollars.  The 
prime  cost  of  the  skins  was  ten  cents 
each.  Estimating  the  skins  at  fifty 
cents  each,  and  the  rest  of  the  cargo 
at  the  invoice  prices,  and  deducting 
the  prime  cost  of  the  skins,  the 
amount  was  sufficient  for  both  poli- 
cies ;  but  the  cargo,  exclusive  of  the 
skins,  was  not  sufficient  to  absorb 
the  prior  insurance.  In  an  action  on 
the  second  policy  it  was  held,  that 
the  whole  of  the  goat  skins  were  to 
be  valued  at  fifty  cents ;  and  after 
deducting  from  this  amount  the  di^ 
ference  between  the  invoice  price  of 
the  cargo  and  charges,  exclusive  of 
the  goat  skins,  and  the  22,000  dol- 
lars on  the  amount  (^  the  prior  insu- 
rance, the  residue  would  be  the  in- 
terest covered  by  the  second  policy ; 
that  it  was  immaterial  whether  the 
first  policy  was  open  or  valued,  if  the 
skins,  at  fifty  cents  each,  would  fur- 
nish interest  sufficient  for  both  poli- 
cies.   The  valuation  in  a  policy  is 


conckirive  on  the  insurers,  if  there  is 
no  fraud  or  imposition.  Kane  v.  The 
Cammercia  Insurance  Compan^^  of 
New^York,  229 


4.  Insurance  on  goods,  from  Netv-  York 
to  Leghorn,  The  vessel  and  cargo 
were  captured  by  the  French,  and 
carried  into  JTerrqja,  The  ship  and 
cargo  were  proceeded  against  by  the 
captorsj  in  the  Council  of  Prizes,,  at 
Paris,  which  court  decided  that  the 
capture  was  illegal,  and  ordered  a 
restitution  of  the  property,  with  costs 
and  charges.  The  captors  appeal(;d 
to  the  Council  of  State,  and  by  ar- 
rangement between  them  and  the 
consignees,  the  property  was  deliver- 
ed to  the  consignees,  on  their  givir»g 
a  bond  to  the  amount  of  the  appraised 
value  of  the  property,  to  abide  the 
determination  of  the  appeal.  The 
property  was  appraised  at  fifty  per 
cent,  above  the  prime  cost,  and  a  bond 
given  for  the  amount,  which  was 
greater  than  the  sum  insured.  The 
cargo  was  taken  to  Leghorn,  and 
there  sold  by  the  consignees,  at  an 
advance  beyond  the  amount  at  which 
it  was  appraised.  The  Council  of 
State  reversed  the  decree  of  the  Coun^ 

■  cil  of  Prizes ;  and,  on  reference  of  the 
decision  of  the  Council  of  State  to  the 
emperOr  of  France,  he  confirmed  the 
sentence  and  declared  the  ship  and 
cargo  to  be  good  and  lawful  prize. 
The  consignees  having  been  obliged 
to  pay  the  bond,  the  insured  brought 
an  action  on  the  policy,  for  the 
amount  insured. 
It  was  held,  that  the  insured  was  not 
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boand  %6  i^amdoH  ibr  a  total  loas/^ut 
might  reco^'er  the  amounit  paid  on  the 
bond,  or  as  fnuch  as  was  covered  by 
the  insurance,  as  a  partial  loss.  The 
spes  recuperandi,  in  such  a  case,  is 
not  the  subject  of  abandonment,  for 
its  value  cannot  be  computed  by  a 
jury.  But  there  can  be  no  fpes  recu- 
perandi^ where  the  sentence  of  con- 
demnation has  been  affirmed,  in  the 
Ictst  resort,  or  by  the  definitive  sen- 
tence of  the  highest  tribunal  of  the 
country.  Grade  v.  New-York  Insu- 
rance Company,  237 

5.  ^.,  the  owner  o^  a  vessel,  by  a  char- 
ter-party, let  the  whole  vessel  to  JB., 
the  master,  for  four  months,  and  B, 
covenanted  to  victual  ^nd  man  the 
vessel,  at  his  own  cost.  Goods  were 
shipped  by  different  persons  for  St, 
Thomas,  but  the  master,  instead  of 
going  to  St,  Thomas,  went  to  Porto 
Rico,  and  there  disposed  of  the  car- 
go, and  the  vessel  was  sold.  C,  a 
shipper  of  goods,  brought  an  action  on 
a  policy  of  insurance,  for  a  total  loss, 
by  barratry  of  the  master.  It  was  held, 
that  the  master  was  owaer,  pr^  liae 
vice,  and  though  kis  conduct  was  in 
itself  barratrous,  yet,  being  owner 
for  the  voyage,  it  did  not  amoimt  to 
barratry;  and  the  i&surers  were 
therefore  not  liable.  The  rule  of  law 
is  general,  and  is  applied  as  well  to 
the  innocent  owner  of  goods  as  to  the 
owner  of  the  ship,  who  consents  to 
the  fraud  of  the  master.  HaHet  v. 
Tfie  Columbian  Insurance  Company, 

272 

G.  Insurance  fi-om  New-York  to  Leg- 
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h0m,  Tlie  vessel  .sailed  fMtk  Nitt*  . 
York^e\A<XNm}embcr,\m7,  On 
the  9tb  January,  1808,  within  the 
s^aits,  and  about  sixt^  or  seventy, 
leagues  from  Leghffm,  the  vessel  wa? 
boarded  by  a  British  ship  of  war,  the 
commander  of  which  endorsed  her 
register,  warning  her  not  to  proceed 
to  Leghorn,  nor  to  any  port  of  i^a/icc, 
or  Spain,  Portugal,  Holland,  Den- 
mark, Tuscany,  Naples,  Ragusa, 
the  republic  of  the  Seven  Islands,  or 
to  any  other  country  at  war  with 
Great  Britain,  or  from  which  the 
British  flag  was  excluded,  tinder 
pain  of  being  confiscated,  such  ports 
being  declared  to  be  in  a  state  of 
blockade,  by  the  British  orders  in 
council  of  the  llth  of  November, 
1807,  and  the  vessel  was  warned  not 
to  proceed  to  any  such  ports,  without 
first  stopping  at  a  British  port.  The 
vessel  put  into  Gibraltar,  where  the 
captain  was  informed  of  the  French 
and  Spanish  decrees,  and  was  re- 
fused a  clearance  to  any  but  a  British 
port.  Under  these  ciroumstances, 
and  fearing  a  capture,  in  ,case  he 
proceeded  to  any  port  in  the  Mediter- 
ranean, the  captain  took  a  clearance 
for  Falmouth,  and  sailed  for  that 
place  under  British  convoy,  where 
he  arrived  on  the  65th  March,  1808. 
The  insured  abandoned  for  a  total 


It  was  held  that  neither  the  fear  of 
capture  and  condemnation,  nor  the 
circumstances  in  which  the  vessel 
was  placed,  afforded  a  justifiable 
cause  for  abandoning>the  voyage,  and 
that  the  insurers  were  discharged. 
The  endorsement,  on  the  register. 
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and  warning  by  the  British  cruiser, 
was  not  an  act  of  search,  or  a  visit, 
within  the  construction  of  the  Milan 
and  Aranjuez  decrees,  or  the  law  of 
Qations;  nor  was  the  vessel  under 
the  Restraint  of  princes  at  Gihrahar, 
a  clearance  not  being  essential^  and 
the  threat  of  British  capture  did  not 
amount  to  such  a  restraint.  Corp 
and  others  v.  The  United  Insurance 
Company,  277 

7.  The  clause  in  the  Neno-York  policies 
of  insurance,  that  the  loss  is  to-be 
paid  in  thirty  days  after  proof  of  in- 
terest and  Toss,  is  merely  to  fiirmsh 
reascHiable  information  to  the  insurer, 
and  is  liber alfy  construed,  to  require 
(Mily  the  best  evidence  of  the  fact  in 
the  possession  of  the  party,  at  the 
time.  Barker  v.  Phoenix  Insurance 
Company,  307 

8.  On  the  5th  of  October,  the  insured 
made  an  abandonment  ia  writing, 
accompanied  with,  a  copy  of  a  letter 
from  the  master  of  the  ship  to  the 

.  correspondents  <9f  the  insured,  stating 
the  fact  and  causes  of  loss,,  and  on 
the  21st  of  October,  the  insured  de- 
livered to  the  insuiex^  all  the  requi- 
site documents,  contaioisg  full  pipof 
of  interest  and  loss,  and  renewed  his 
Qlaim  for-  a.  total  lo8»;  and  at  the  exr. 
piration  of  thirty  days  th^eafler 
brought  his  action.  It  w^  held, 
that  the  act  of  abandonment  onr  the 
5th  October,,  was  valid  and  sufficient 
to  fir  the  technical  loss,  and  that  the 
pr^minary  proofs  were  sufficient  to 
entitle  the  insured  to  bring  his  action, 
admitting  tbat  they  were  not,  suffi- 


cient on  the  5th  October,  for  the 
whole  might  be  considered  as  one  en- 
tire transaction.  Becker  v.  Phcsnix 
Insurance  Company,  307 

9.  Where  a  ship  <wa.  a  voyage  from  St 
Petersburgh  to  New^York^  met  witl 
aQ  accident,  by  the  perils  of  the  sea, 
ia.  consequence  of  which  she  put  into 
Copenhagen,  fi^om  necessity,  in  order 
to  refit,  it  was  hekl  that  the  wages 
and  provisions  of  the  crew,  the  expen- 
ses of  unloading,  repairiiig,  reloading, 
storage,  ^c.  from  the-  time  of  the  ac- 
cident, until  the  ship  was  again  ready 
to  sail^  wete  general  average;  a  pro 
portion  of  which  was  to  be  paid  by 
the  insurer  on  the  cargo  in  additi(»n 
to  a  total  loss,  the  cargo  having  be<!n 
forcibly  detained  by  the  order  of  tlie 
Danish  government,  ih, 

10.  Where  the  insurance  was  expressed 
to  be  on  the  "good  American  ship 
called  the  Rodman^*,  it  was  held  lo 
be  a  warranty  that  the  ship  w.is 
American,  and  proof  that  she  w.is 
owned  by  an  u^merican  citizen,  ai\d 
had  all  the  papers  for  an  Ameii- 
can  vessel,  except  a  register,  having 
sailed  with  a  sea  letta'  only,  was  held 
to  be  sufficient  evidence  of  a  C(»npli- 
ancewith^iewaciQaty,.  ih. 

11.  A  vessel  was  injured  firom  N£W-  York 
to  T€n€viffe  at  a|Nremdium  of  five  and 
a  half  2»er  cent,  and  fi»r.  an  additional 
prewium  of  two  per  cent,  permission 
was.  given  toprocec^d  bom  Teneriffe 
to  the  IsU  of  May  and  Bonavista, 
and  at  and  from  thence  to  New* 
York,  to  netixm.  one  per  cent,  if  the 
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ressel  did  not  proceed  to  Bonavi^ta^ 
and  the  risk  ended  safely.  The  ves- 
sel arrived  at  Teneriffe,  bat  was  re- 
fused permission  to  enter  or  land  any 
part  of  the  cargo  until  after  perform- 
ing a  quarantine  of  40  days,  because 
her  bill  of  health  was  not  signed  by 
the  Spcmish  consul,  at  New^York, 
and  the  master  not  choosing  to  per- 
form the  quarantine,  went  to  Madei' 
ra^  the  nearest  port  where  he  could 
enter  and  land  his  cargo,  and  there 
sdd  and  delivered  the  cargo,  and 
then  proceeded  to  the  Isk  &f  Jfey, 
and  there  took  in  a  cargo  and  ar- 
rived at  New^Ywrk;  but  having  suf- 
fered  damage  from  the  perils  of  the 
sea  in  her  voyage  home,  an  action 
was  brought  on  the  policy,  to  recover 
a  partial  loss :  it  was  held,  that  the 
going  from  Tefkirifft  to  Maderitt  was 
a  deviation^  but  that  the  insured  were 
entitled  to  a  return  of  premium  of 
one  per  cent,  that  part  of  the  voyage 
to  Bonavista  never  having  commen- 
ced. Robertson  v.  The  Columbian 
Insurance  Company^  491 


INTEREST. 

[n  an  action  oitrespau  for  taking  the 
goods  of  the  plaintiff,  as  well  as  in 
trover,  the  jury  in  their  discretion, 
may  allow,  besides  the  value  of  the 
goods  at  the  time  of  the  trespass^  in" 
terest  on  the  amount,  from  that  time 
to  the  judgment,  by  way  of  damages. 
Bedls  V.  Chternsey,  446 


JUDGE. 


See  HA«TBR  or  ship. 
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A  judge  is  not  liable  to  arrest  by  probesa 
issuing  out  of  his  own  court,  bat 
must  be  proceeded  against  by  bill. 
In  the  matter  of  W.  Livingston,  351 


JUDGMENT. 

1.  Judgment  having  been  obtained 
against  the  defendant  on  a  bond/paya- 
ble  by  instahnents,  an  ex€|cution  was 
issued  to  collect  the  amount  due- on 
the  first  instalment,  and  the  .sheriff 
sold  a  tractof  landof  the  defendaiM's, 
worth  7,000  dollars,  which  was  pur- 
chased by  A,  for  1,670  dollars,  as  the 
highest  bidder.  Another  execution 
was  afterwards  issued  to  collect  the 
amount  due  on  the  second  instalment, 
and  the  same  tract  of  land  was  again 
taken  by  the  sheriff,  and  advertised 
for  sale.  A,  the  purchaser  under 
the  first  sale,  applied  to  the  court,  on 
affidavit,  to  stay  all  further  sale  of  the 
land ;  but  the  court  refused  to  inter- 
fere, saying  the  party  who  has  title 
must  be  left  to  his  legal  remedy. 
Hewson  v.  Deygert,  033 

2.  But  it  seems  that  the  land  in  questior 
in  the  hands  of  the  purchaser  unde. 
the  first  sale,,  is  no  longer  bound  by 
the  judgment;  it  being  presumed 
that  the  land  sold  for  its  value,  and 
the  purchase  is  to'  be  considered  as 
absolute,  in  regard  to  the  lien  or 
judgment ;  that  the  proper  course  in 
all  sales  of  real  and  personal  propertv 
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tt  to  sell  so  mudi  of  the  property 
charged  as  will  probably  satisfy  the 
execution,  and  which  can  conven-, 
iently  and  reasonably  be  sold  sepa- 
rately, ib. 

3.  When  two  judgments  in  favor  pf 
different  plaintiffs  against  the  same 
defendant,  were  filed  and  docketed 
on  the  same  day,  and  one  of  them 
took  out  a  Ji.fa.  and  had  the  lands 
of  the  defendant  seized  and  adver- 
tised for  sale,  by  the  sheriff,  three 
weeks  before  the  execution  on  the 
other  judgment  was  delivered,  and 
the  sheriff  aflerwards  sold  the  land 
under  the  advertisement ;  it  was  held, 
that  the  first  fi,  fa,  having  been  be- 
gun to  be  executed,  before  the  sec- 
ond was  delivered  to  the  sheriff,  had 
gained  a  priority,  as  to  the  time  of 
sale,  which  could  not  be  defeated  by 
the  second  execution.  Adams  v. 
Di/er,  347 

4.  Whether  the  court  will  inquire  into 
parts  of  a  day,  or  receive  affidavits  of 
the  exact  time  of  filing  different 
judgments  on  the  same  day,  so  as  to 
determine  the  priority  of  the  lien? 
duhitatur,  ib, 

5.  Whether  the  clerks  ought  not.  to 
mark  the  exact  time  or  hour  of  filing 
judgments?  quare,  ib. 


JVROK. 

Where  a  juror  summoned  in  a  cause 
be&re  a  justice,  had  said  '^  that  if  the 
reports  of  the  neighbors  were  cor- 


rect, the  defendant  was  wrong  and 
the  plaintiff  was  right,"  this  was  hdJ 
not  to  be  a  sufficient  objection  to  his 
being  sworn  and  empannelled.  Du* 
reU  v..  Mosher^  445 

JUSTICE^S  COURT. 

1.  On  a  return  to  a  certitn-ari,  the  pro- 
mise  on  which  the  suit  below  was 
brought,  was  presumed  to  be  an  ex- 
press prom^ise  in  writing  when  no  fact 
appeared  to  the  contrary.  Hoil^  v. 
Rathbone,  148 

2.  In  an  action  for  deceit,  before  a  jus- 
tice, a  plea  of  a  former  suit  by  the 
defendant  against  the  plaintiff  on  a 
contract,  in  which  the  present  plain- 
tiff neglected  to  set  off  his  demand, 
is  no  bar.  Dean  and  another  v.  Al- 
kn,  390 

3.  Where  a  justice  adjourned  a  cause, 
on  the  suggestion  of  the  plaintiff, 
that  the  defendant  had  agreed  to  an 
adjournment,  and  on  the  affidavit  of 
the  plaintiff,  of  the  absence  of  a  ma- 
terial witness,  without  showing  due 
diligence  to  procure  his  attendance, 
it  was  held  that  the  justice  had  not 
an  unlimited  discretion  to  adjourn  at 
the  suggestion  of  the  plaintiff,  and 
that  such  adjournment  was  a  discon- 
tinuance of  the  cause.  Proudfit  v. 
Htnmar  391 

4.  Where  a  person  who  is  security  for 
the  defendant,  in  an  action  before  a 
justice,  is  a  material  witness  for  the 
defendant,  he  ought  to  be  discharged, 
and  new  security  tak^i,  so  that  the 
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defendant  may  have  the  benefit  of  his 
testimony.    ^Bitin  v.  CaryeU,      VH 

5.  Where  a  justiee,  after  a  suit  was 
commenced,  moved  into  a  part  of  a 
house  where  a  tavern  was  kept,  and 
there  tried  the  cause,  while  the  tavern 
was  kept  in  the  other  part  of  the 
house ;  it  was  held  that  the  justice, 
under  the  18th  section  of  the  act, 
(sess,  31.  c.  204,)  had  no  jurisdic- 
tion, and  his  judgment  was  ceversed. 
Low  V.  Rice^  409 

6.  Where  a  justice  has  a  discretion,  as 
to  adjourning  a  cause,  nothing  but 
an  abuse  of  such  discretion  will  be 
regarded  as  error.    Pease  v.  Gleason, 

409 

7.  In  a  suit  before  a  justice,  an  infant 
must  appear  by  guardian.  Alderman 
V.  Tirrell,  418 

8.  The  discretion  given  to  a  justice,  by 
the  3d  section  of  the  act,  {sess,  31.  c. 
204,)  to  adjourn  the  cause,  is  not  an 
arbitrary  discretion  ;  but  ought  to  be 
soundly  and  judiciously  exercised. 
Rose  V.  Stuyvesant,  426 

9.  Where  a  constable,  who  has  an  exe- 
cution, pays  the  amount  to  the  plain- 
tiff, without  any  demand  of,  or  a  re- 
quest by,  the  defendant,  he  cannot 
maintain  an  atction  against  the  de- 
fendant for  the  money  so  paid  with- 
out request.   Menderhack  v.  Hopkins, 

436 

10.  Where  no  objection  is  made  to  the 
evidence  givea  ai  a  trial  before  a  jus- 

164 


tiee,  but  the  whole  is  submitted  to 
the  jury,  every"  inference  will  be 
drawn,  and  every  reasonable  intend- 
ment  aUowed,  in  support  of  the  ver- 
dict.    Menderhack  v.  Hopkins^   436 

11.  In  an  action  be^e  a  justice^  it  is  toa 
late  for  the  party  tb  ask  for  an  ad- 
pumment  of  the  cause,  after  the  jury 
are  sworn  and  erapsmnened.  Fink  v. 
Hdll,  487 

12.  Where  the  jury  da  not  retire  fiom 
the  court,  to  consider  of  their  verdid, 
it  is  unnecessary  that  a  constable 
should  be  sworn  to  attend  them,     ih. 

13.  In  an  action  by  the  payee  of  a  pro- 
missory note,  against  the  maker, 
brought  before  a  justice,  the  defend- 
ant pleaded,  that  the  note  had  been 
endorsed  by  the  payee,  and  that  the 
endorsee  had  sued  the  defendant  on 
the  note  before  another  justice  ;  but 
it  appearing  that  in  that  suit  the 
maker  objected  to  the  title  of  the  en- 
dorsee, or  to  some  defect  in  the  en- 
dorsement, ih  consequence  of  which 
no  recovery  was  had  on  the  note,  it 
was  held  that  the  plea  was  no  bar, 
and  that  the  defendant  could  not,  in 
this  suit,  set  up  the  endorsement  as 
good,  which  he  had,  in  the  former 
suit  shown,  or  attempted  to  show,,  to 
be  bad.  McDonald  v.  Rainor  and 
another,  442 

14.  Where  a  juror  summoned  in  a  cause 
before  &  justice,  had  said  '^thatif  the 
reports  of  the  neighbors  were  correct, 
the  defendant  was  wjong   and  &e 
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plaintiff  was  right/'  this  was  held  not 
to  be  a  sufficient  objection  to  his 
being  sworn  and  empannelled.  Du^ 
rdl  V.  3i6sker,  •  445 


titled  to  &n  adjournment^  under  the 
4th  sec.  of  the  act;  {sess,  31.  c.  204 ;) 
and  the  judgment  of  the  justice  wan 
reversed.     Sehring  v.  Wheedon,  458 


15.  In  an  action  for  a  deceit,  in  the  sale  17. 
of  a  certain  improvement,  or  patent 
right,  before  a  justice,  the  defendant 
set  up,  in  defence,  a  former  trial, 
and  judgment  in  an  action  brought 
by  him  before  a.  justice,  against  the 
plaintiff,  on  a  promissory  note  given 
for  the  purchase-money,  in  which  suit 
the  present  plaintiff  set  up  the  deceit 
in  the  sale,  as  a  defence  against  the 
note,  and  the  same  was  considered 
by  the  justice,  and  a  judgment  given 
for  the  plaintiff,  for  the  amount  of 
the  note ;  it  was  held,  that  the  first 
trial  and  judgment  was  a  complete 
bar  to  the  second  suit  for  the  deceit. 
Jones  V.  Scriven,  453 

16.  A  defendant  was  sued  by  warranty 
before  a  justice ;  but  it  did  not  ap-  >  18 
pear,  from  the  return  to  the  certiorari, 
whether  the  defendant  was,  in  fact, 
proceeded  against  as  a  freeholder  or 
person  having  a  family,  and  that  the 
requisite  evidence  was  given  to  au-  19, 
thorize  the  issuing  a  warrant;  and 
the  defendant  prayed  for  an  adjourn- 
ment for  want  of  a  materia  witness, 
and  offered  security  to*  appear  and 
stand  trial ;  but  the  justice  refused  to 
grant  an  adjournment,  unless  the  de- 
fendant would  make  oath  that  the 
witness  was  material,  which  being 
refused,  the  justice  proceeded  and 
gave  judgment  for  the  plaintiff.  It 
was  held  that  the  defendant  was  en- 

VoL.  VIII.  59 


In  an  action  before  a  justice  a  venire 
was  issued  to  summon  a  jury,  which 
was  delivered  to  the  defendant.  The 
defendant  appeared  at  the  time,  but 
the  venire  was  not  returned,  nor  did 
the  jury  appear ;  and  the  justice,  al- 
though the  defendant  objected,  pro- 
ceeded to  try  the  cause,  and  gnve 
judgment  for  the  plaintiff.  It  w  jls 
held  that  afler  a  venire  had  been  is- 
sued, the  justice  had  no  authority  to 
try  the  cause  without  a  jury,  it  not 
appearing  that  the  venire  was  impro- 
perly suppressed  by  the  defendam  ; 
and  that  the  justice  ought  to  have  xi- 
sued  a  second  venire,  the  first  n^t 
having  been  returned.  Sebring  w 
Wheedon,  458 

,  A  justice  of  the  peace  has  cognisam  e 
of  an  action  of  trespass  on  the  casp. 
for  .enticing  away  the  wife  of  i\iQ 
plaintiff.     Chase  v.  Hale,  461 

,  A,  sued  jB.  before  a  justice,  and 
before  the  return  of  the  summons,  B. 
settled  with  A,  and  paid  him  three 
dollars  in  full,  and  A,  promised  to  gc 
to  the  justice  and  pay  the  costs ;  but 
instead  of  doing  so,  he  appeared  at 
the  return  of  the  summons  and  ob- 
tained a  judgment  by  default  against 
JB.  for  twenty-five  dollars.  7?.  the:: 
brought  an  action  of  assumpsit  against 
A,  before  another  justice,  for  a  breach 
of  the  promise  made  by  him,  as  to 
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the  ibnner  unk,  and  recovered.  It 
was  heldy  that  Uie  aelioB  was  soslain- 
able ;  it  not  being  for  the  pwpose  of 
overhaling  the  prior  judgment,  ner  to 
recover  back  money  which  the  de- 
fendant bad  unconsei^iotteljr  re- 
ceived ;  bat  for  a  breach  of  the  pro- 
mise to  discominae  the  Ibnner  suit, 
and  pay  the  costs.  B.  was  «ol  b^nd 
to  set  off  the  demand  for  damages, 
for  breach  of  the  agreement,  ia  the 
suit  carried  on  agunsi  him  by  A, 
contrary  to  his  promise.  Cobb  v. 
Curtiss,  470 

fi<).  Where  the  justice  himself  is  sworn 
as  a  witness,  and  no  objection  is 
made  at  the  time,  it  will  be  deemed, 
on  the  return  to  the  certiorari,  to 
have  been  admitted  by  consent,*    ib. 

See  PLEAniNos,  15. 


JUSTICES  OF  THE  PEACE. 

1.  In  an  action  of  trespass,  for  taking 
the  plaintiff's  goods,  the  defendant 
justified,  as  a  constable,  under  an  ap- 
pointment of  three  justices,  pursuant 
to  the  6th  section  of  the  "  act  (sess, 
24.  c.  78)  relative  to  the  duties  and 
privileges  of  towns,"  passed  27th 
March,  1801,  and  that  he  took  the 
goods  as  constable,  by  virtue  of  an 
execution  issoed  against  the  goods  of 
the  plaintiff,  &c.  It  was  hdd,  that 
the  appointment  made  by  the  justices, 
was  a  judicial  act ,'  and  being  within 
their  jurisdiction,  was  eonchiaive  and 
valid,  until  set  aside  or  quashed  on 
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ceftioran;  and  leoald  not  De  ques- 
tioned in  a  collateral  action.  Wooa 
▼.  Feake,  69 

2.  An  order,  signed  by  two  justices,  to 
an  overseer  of  the  poor,  to  provide  for 
the  maintenance  of  a  pauper,  under 
the  first  section  of  the  act  of  the  24th 
March,  1800^  {sess,  32.  c.  90,)  is  va-^ 
lid ;  and  though  such  order  does  not 
recite  that  the  justice  and  overseer 
inquired  into  the  state  and  circum- 
stances of  the  pauper,  before  giving 
the  order,  such  an  inquiry  will  be  in- 
tended to  have  been  made  and  im- 
plied from  the  order.  The  justice 
and  overseer  need  not  make  the  in- 
quiry together,  for  the  order  is  not  to 
be  their  joint  act.  Adatns  v.  T/ie 
Supervisors  ofColumtia  County,  323 

3.  Matters  of  form  in  orders  for  the  re- 
lief of  paupers,  are  to  be  Overlooked, 
and  the  justice  has  a  reasonable  dis- 
cretion, as  to  the  nature  and  extent 
t>f  the  weekly  alk>wance,  and  if  the 
pauper  beside  or  wounded, medicine 
and  the  attendance  <^f  a  physician, 
are  a  reasonable  charge ;  but  aU  the 
charges  of  maintaining  Uie  pauper 
must  be  adjusted  and  paid,  in  iha  first 
instance,  by  the  overseers  of  the  poor, 
who  are.  rei^>onsible  to  the  persons 
rendering  the  assistance.  Admms  v. 
7T)le  8upervi$ors  ^  Colwtibia  Coun- 
ty, 323 

See  pooa.    forcible  entry  and  db- 
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LEASE. 

1.  Letting  land  upon  shares,  for  a  single 
crop,  does  not  amount  to  a  htise  of 
the  land,  and  the  owner  alone  can 
bring  tre^foss,    Brodish  v.  Schentk^ 

151 

2,  Where  A,  voluntarily  delivered  up 
and  destroyed  a  lease  of  land,  and 
took  a  new  lease,  and  afterwards 
claimed  under  the  old  lease ;  it  was 
held,  that  if  the  old  lease  was  not 
duly  surrendered  by  writing,  within 
the  statute  of  frauds,  yet  that  A. 
could  recover  no  more  lai^  than  what 
he  could  prove,  with  absolute  cer- 
tainty, was  covered  by  that  lease,  es- 
pecially, after  the  premises  claimed 
had  been  in  possession  of  another, 
for  near  sixteen  years.  Jackson^  ex 
dem.  Butkr  end  others,  v.  Gwrdner, 

394 

See  DEED,  6.      TRESPASS,  4. 


LEGACY. 

See  BETiSE,  2. 


paid ;  aoid  i.|  Decemher,  IddS^  took 
ftttDther  parcel  of  goodi  oa  crediii  for 
which  he  gav€  his  no/tb  to  C,  which 
was  not  |iaid.  Id  an  ftbtion  'bcbaght 
by  C.  aftirist  A.  «d  19.,  it  was  hdd, 
diat  the  letter  of  credit  did  mot  ex- 
tend beyond  the  £a^  parcel  of  goods 
ddh«red  to  D,^  and  thaft  A.  and  B, 
were  not  fiaUe  for  an  indefinite  time, 
hixt  <mly  to  an  indefinite  amo«ttt,  for 
one  time.  Rogers  4*  Latt^^rt  v. 
Warner  4*  Bostwick,  119 

LIBEL. 

Where  the  iibelio«s  words  ehurged  in 
the  declaration,  were,  "but  this  is 
not  the  first  time  that  the  idea  of 
fdsehood  and  M,  B,  {meaning  the 
plaintiff)  have  been  associated  to- 
gether, in  the  minds  of  many  honest 
men,"  (meaning,  &c.)  It  was  held, 
that  evidence,  that  "  sundry  honest 
men,  to  wit,  A,  B,  (naming  seven 
persons)  and  others,  believed  and 
considered  the  plaintiff  not  to  be  a 
man  of  truth,  but  addicted  to  false- 
hood," was  not  admissible  in  justifi- 
cation ;  and  that  the  defendant  could 
only  justify  the  charge  by  proving  the 
fact.     Brooks  v.  Bemiss,  455 


LETTER  OP  CREDIT. 

4.  and  JB.  addressed  a  letter  of  credit  td 
C.  saying,  "If  D,  wishes  to  take 
goods  of  yon  on  credit^  we  are  willing 
to  lend  our  names  as  security  (br  any 
amount  he  may  wish.  Jfoy  30th, 
1804."  P.  took  goods  of  C.  on 
credit  several  times,  for  which  he 


LIMITATION. 

1.  Lands  descended  to  A.  a  feme  covert, 
who  had  a  daughter,  C.  born  in  1756. 
A.  died  in  1764,  and  JB.  her  husband 
died  in  1784.  C,  the  daughter, 
married  D,  in  1783.  An  adverse 
possession  was  taken  of  the  land  in 
1772,  it  being  then  vacant  and  un» 
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cultivated ;  and  C  after  the  death  of 
her  husband  in  1807,  brought  an  ac- 
tion of  ejectment ;  it  was  held  that 
JB.  being  a  tenant  by  the  curtesy,  no 
right  of  entry  accrued  to  C,  until 
after  the  death  of  B.  in  1784,  and 
that  C,  being  then  hfeme  covert,  was 
not  bound  to  bring  her  action  in 
twenty  years  thereafter,  but  was  pro- 
tected by  the  statute  during  her  co- 
verture* Jackson^  ex  dem.  Beekman, 
V.  ^Uick, 


2.  Where  A.  promised  to  pay  a  debt 
barred  by  the  statute  of  limitations, 
in  certain  specific  articles,  it  was  held, 
that  the  promise  was  conditional,  and 
that  the  plaintiff  was  bound  to  s1k>w 
that  he  offered,  and  was  ready  to  ac- 
cept, the  specific  articles.  Bush  v. 
Barnard,  407 

LOCATION  OF  LAND. 

Where  there  was  no  uncertainty  as  to 
the  true  location  of  two  adjoining  lots 
of  land,  as  originally  made,  near  forty 
years  ago,  the-  single  fact  that  one  of 
the  lessors  in  ejectment  had,  about 
eight  years  ago,  shown  to  the  defend- 
ant a  mistaken  line  as  the  true  line, 
was  not  sufficient,  of  itself,  to  con- 
clude the  lessors,  or  to  set  aside  a 
verdict  for  the  plaintiff.  Jackson,  ex 
dem.  Whitman,  v.  Douglas,        367 

M 

MAINTENANCE. 

I.  An  action  for  maintenance  will  not  lie 
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against  a  person  for  carrying  on  a  suit 
in  the  name  of  another,  or  assisting 
in  its  prosecution,  if  he  has  any  legal 
or  equitable  interest  in  the  hna 
or  subject  of  controversy.  Wickham, 
qui  tarn,  v.  Conklin,  220 

2.  Though  a  person  purchases  a  pre 
tended  title,  and  prosecutes  a  suit  in 
the  name  of  another,  but  for  his  own 
benefit ;  yet  he  is  not  liable  to  an  ac- 
tion for  maintenance,  under  the  9th 
section  of  the  act  to  punish  champer- 
ty and  maintenance,  {sess,  24.  c.  87.) 

ih. 

3.  ^.  in  an  action  of  ejectment  against 
JB.  which  was  tried  in  June^  1810, 
recovered  a  verdict  for  land,  worth 
2,500  doliars,  against  the  defendant, 
on  which  a  judgment  was  rendered 
in  August  following.     In  July,  1810. 

B,  executed  a  quit-claim  deed  for  the 
same  land,  for  the  consideration  of 
three  hundred  dollars,  to  C,  who 
knew,  at  the  time,  of  the  suit,  trial 
and  verdict,  respecting  the  land.  It 
was  held,  that  the  deed  from  B,  to 

C,  was  void,  under  the  1st  section  of 
the  "  act  to  prevent  and  punish  cham- 
perty and  maintenance.^'  (Sess,  24. 
c.  87.)  Jackson,  ex  dem.  Bryant,  v. 
Ketchcan  and  another,  479 

4.  The  purchase  of  land  during  the  pen- 
dency of  a  suit  concerning  it,  if 
made  with  a  knowledge  of  the  suit, 
and  not  in  consummation  of  a  pre- 
vious bargain,  is  champerty^  though 
not  punishable,  under  the  statute,  for 
selling  a  pretended  title,  t& 
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MANDAMUS. 

4  mandamus  will  not  lie,  at  the  instance 
of  the  party,  to  compel  the  supervi- 
sors of  the  county  to  audit  and  pay 
the  account  of  charges  fi>r  the  main- 
tenance of  a  pauper,  under  the  act. 
{8€ss.  32.  c.  90.)  The  supervisors 
are  only  to  pay  such  accounts  as  have 
been  adjusted  and  paid  by  the  over- 
seers, in  pursuance  of  the  justice's 
order.  Adams  r.  The  Bupervis&rs  of 
Columbia  Onmty,  323 


MANUFACTURES. 

See  ACT  TO  ENCOURAGfi  THB  MANUFAC- 
TURING OF  WOOLLEN  CLOTH,  WITHIN 
THIS   STATE.       {StSS,    31.  C.    186.) 


MASTER  OF  A  SHIP. 

(n  an  action  on  a  bill  of  lading,  for  not 
delivering  goods,  stated  to  be  embez- 
zled or  lost  during  the  voyage,  with- 
out the  fraud  of  the  master,  it  was 
held  that  the  master  was  bound  to 
answer  for  the  value  of  the  goods 
missing,  according  to  the  clear  net 
value  of  goods  of  like  kind  and  quali- 
ty, at  the  port  of  delivery ;  but  whether 
he  is  also  to  pay  interest  from  the 
time  when  the  goods  ought  to  have 
been  delivered,  or  not,  depends  on 
the  circumstances  of  the  case ;  but 
if  no  fraud  or  misconduct  is  imputa- 
ble to  the  master,  interest  will  not  be  . 
ftQowed.      Watkinson  v.  Laughton, 
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MILITARY   LAND-TITLES. 

^e  DEED,  1,2,  3,  4, 

* 

MILITIA. 

1,  The  master  of  a  sloop  sailing  on  the 
Hudson  river,  between  Poughkeepsie 
and  New-York^  enrolled  as  a  coasting 
vessel,  and  sailing  under  a  license,  is 
not  a  mariner  employed  in  the  sea 
service,  and  exempt  from  militia 
duty,  within  the  purview  of  the  secona 
section  of  the  act  of  congress,  (2d 
cong.  sess.  1.  c.  33,)  passed  May  8th, 
1792,  but  is  liable  to  militia  duty, 
under  the  law  of  this  state.  Brush  v. 
Bogardus,  157 

2.  Whether  the  decision  of  a  court  mar^ 
tial  under  the  militia  law,  on  a  ques- 
tion of  which  they  have  due  cogni- 
sance, ca»  be  reviewed  or  traversed 

X   in  a  collateral  action?  queer e,        ib, 

MONBT  COUNTS. 

See  BTioENCE,  14. 

MORTGAGE. 

1.  Where  A.  gare  a  regular  bill  of  sale 
of  three  horses  to  B,  for  the  consid- 
eration of  two  hundred  ten  dollars ; 
and  B.  at  the  same  time  gave  to  ii.  a 
writing  or  defeasance,  engaging,  on 
the  payment  of  the  two  hundred  ten 
dollars,  to  him  by  ^.  in  fourteen  days, 
to  deliver  the  horses  to  A,  It  was 
held,  that  this  was  a  mortgage  of  the 
property,  and  not  a  technical  pledge ; 
and  that  A,  not  having  paid  nor  ten- 
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dered  the  two  hundred  ten  dollars, 
within  the  fourteen  days,  the  condi- 
tion became  forfeited,  and  the  mort- 
gagee had  an  absolute  Interest  in  the 
property,  so  that  A.  on  a  subsequent 
tender  of  the  money  to  JB.,  and  de- 
mand of  the  pr<^rty  and  refusal, 
could  not  nuiintain  tnxver  fi>r  it 
Brown  T.  Bemmi  cu^d  StroJ^,       96 

2.  A  mortgagee  of  a  ship  out  of  posses^ 
sion,  is  not  liable  for  repairs  or  neces- 
saries, furnished  the  ship.  Atlniyre 
4*  Bradford  v.  Scott,  159 

3.  A.  and  his  wife,  in  1771,  executed  a 
mortgage  in  lee,  of  the  land  of  his 
wife,  to  jB.,  and  A.  afler wards,  in 
1788,  for  the  consideration  of  one 
hundred  twenty-five  pounds,  granted 
and  released  the  premisea  to  R.  the 
mortgagee,  his  heirs  and  assigns,  for 
ever ;  and  B.  retained  the  mortgage 
in  his  hands,  and  made  an  endorse- 
ment thereon,  by  which  he  covenant- 
ed not  to  bring  any  action  against  A . 
or  his  representatives,  for  the  money 
due  on  the  mortgage,  and  declaring 
that  the  mortgage  was  kept  on  foot, 
merely  to  protect  the  title  of  B.  and 
his  heirs,  in  the  premises.  In  an 
action  of  ejectment  brought  by  A. 
and  wife  against  a  person  clanaing 
under  JB.,  it  was  held,  tb^t  the  cov- 
enant endorsed  on  the  mortgage  was 
no  satisfaction  or  discharge  of  the 
iQortg^e,  in  law  or  equity ;  but  the 
mortgage  being  unredeemed,,  the  title 
under  it,  set  up  by  t^e  d^ifendant 
claiming  under  JB.,  was  a  good  and 
valid  defence.  Pemt,  ex  dem.  Dem- 
aresi,  v.  Wfff%koop^  168 
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Whether  the  mdrtgage  is  now  re- 
deemable, or  not,  is  a  qoestion  fer 
the  Court  of  Chancery  to  decide,  ih 


V 


NEW  TRIAL. 

1.  A  new  tiial  will  not  be  granted  oi 
the  ground  of  newly  discovered  evi- 
dence, which  does  not  relate  to  new 
facts,  but  goes  only  to  corroborate 
the  testimony  given  at  the  fermer  tri- 
al, or  wbiob  eonsisls  ^o^erely  of  cu- 
mulative facts  or  circumstances  rela- 
tive to  th«  same'  matter,  controverted 
at  the  former  trial".  Smith  v.  Brush 
and  ethers,  84 

2.  Though  a  verdict  was  against  the 
weight  of  evidence ;  yet  the  action 
sounding  in  tort,  being  against  a 
sheriff  for  an  escape,  and  the  sum  iq 
controversy  small,  and  the  evidence 
as  to  the  damages  contradictory,  a 
new  trial  W£)^  refused,  fleeter  v. 
Whipple,  369 

3w  On  a  motion  for  a  new  trial,  in  an 
action  ot*  ejectment,  on  ^e  ^^und 
of  the  discovery  of  pew  aad  material 
evidence,  ^nce  the  trial,  the  affida- 
vits stated,  that  C.  who  claimed  title 
to  the  land  in  the  possession  of  B 
his  tenant,,  kad  the  csm^  md  man 
agement  of  the  defence  of  the  suit 
ftnd  was  present  at  the  trial ;  that  F. 
was  a  witness  at  the  trial;  but  that 
C.  did  not  know,  until  afler  the  trial, 
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that  jP.  k^ew  or  could  testify  thq 
fa4^t3  stated  as  mate];ial;,  though  it 
appeared  that  B,  the.tenaot,  who  was 
not  present  at  the  trial,  did  know  be- 
fore the  trials  what  F,  could  testify.  A 
new  trial  was  granted,  as  the  evidence 
stated  was  material,  and  the  suit  be- 
ing to  change  the  possession  of  sever- 
al years.  Jackson^  ex  dem.  Gardner 
and  others,  v.  Laird,  489 


NONSUIT. 

fn  a  joint  action  of  trespass  against 
three  defendanfd,  one  of  them  suffer- 
ed judgment  to  pass  by  default,  and 
it  was  held  thaft  the  other  defendants 
couM  niot  obtain:  a  jodgmenl  as  in  a 
case  of  honsuit,  for  not  proceeding  to 
trial ;  as  the  plaintiff,  in  sueh  case, 
cannot  be  nonsuited.  Yates  v.  Lan^ 
sing' ami  others,-  280 
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0?fONPA«A-  tK>B0ll6«IO{rSll». 

.In  eaaes  of  awards  by  the  Onondaga 
eoninftiiMsdonera»  infants  andother&un* 
del  legal  disabiUties.  at  the  tim^  of 
the .  aw«rdy  niii»t  file  their  dissent 
.within  tbreq  yeiars  after  coming  of 
age»  or  the  removal  Qf  the  disability, 
other^iaei.they  will  be  barr^4.  It  is 
not  sg^fficient  to  bring  an  action  with- 
in the  three  years^^  without  having 
filed  a  dissent.  Whether  the  land 
was  vacant,  or  not,  the  dissent  is 
equally    necessary    in    every    case*. 


Jackson,  ex  iem.  Cornelius  and  oth» 
ers,  V.  M'Kee,  429 

2.  An  award  of  the  Onondaga  commis- 
sioners, under  the  act  {sess,  20.  c. 
51)  is  final  and  conclusive,  if  no  dis* 
sent  has  been  filed,  though  the  land 
was  vacant,  for  five  years  afler,  and 
the  party  against  whom  the  iiward 
*  was  given,  brought  his  action  soon 
afler  possession  was  taken.  Jackson, 
.  ex  dem.  Rohicheau  and  others,  v. 
Swartwout.  490 


ORDERS  OF  REMOVAL. 

See  FO^R, 


PARTITION. 

In  a  petition  for  ^.partition,  under  tf  le 
statute,  it  is  not  necessary  to  set  forth 
the  rights  and  titles  of  the  seveial 
tenants  at  large;  nor  is  it  necessary 
to  allege  the  seisin  of  the  ancestor  or 
person  from  whom  the  parties  derive 
title ;  but  it  is  suJfficient  to  state,  in 
general  terms,  that  each  tenant  was 
seised  of  his  part  or  share  in  fee,  or 
as  the  case  may  be,  whether  such 
seisin  be  aoquived  by  descent  or  pur- 
.ohasQ.  Sradshaw  v.  Cailaghan  and 
Wife,  458 

A  tenant  in  common  of  the  inherit- 
ance, may  maintain  putition,  not- 
withstanding a  particmar  estate  is 
ontstanding.  And  where  a  partition 
was  made  among  several  heirs,^  as- 
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signing  to  each  his  portion  of  Itnds, 
by  metes  and  bounds,  but  excepting 
from  each  portion  one-third  thereof, 
as  the  dower  of  the  widow  of  the  an- 
cestor, it  was  held  valid,  ih. 

3.  The  statute  relative  to  partition  does 
not  extend  to  a  tenant  in  dower ;  but 
the*  estate  may,  nevertheless,  be  divi- 
ded among  the  other  tenants ;  and  a 
partition  so  made  is  good,  though  the 
dower  of  the  widow  is  excepted  and 
lefl  undivided,  ih. 

4.  A  widow's  dower,  not  being  within 
the  purview  of  the  act,  her  rights 
cannot  be  affected,  by  the  partition, 
nor  is  she  liable  for  any  part  of  the 
costs  and  expenses  of  making  the 
partiticMi.  Bradshaw  v.  CaUoffhan 
and  Wife,  558 


PATENT. 

8ee  OE  bruyn's  patent,      baker  and 
plodder's  patent,     grant,  2. 


PAYMJCNT. 

1.  The  mere  giving  a  bond  for  the  debt 
of  another,  is  no  payment ;  and  an 
action  for  money  paid,  laid  out  and 
expended  for  the  use  of  the  defend- 
ant, will  not  lie,  unless  the  plaintilf 
has  actually  advanced  money.  Cum* 
ming  V.  HacTcley  S^  Fisher,         202 

2.  The  giving  a  negotiable  note  may,  in 
some  cases,  be  equivalent  to  the  pay- 
ment of  money;  but  the  giving  a 
lK)nd  is  not  such  payment,  ib, 
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3.  Giving  a  promissory  note  is  m>  p&> 
ment  of  a  book  debt.  It  only  sus 
pends  the  right  of  actbn  during  the 
time  allowed  for  payment  by  the  not«> 
And  the*  note  not  having  been  paid, 
the  plaintiff  was  held  entitled  to  re- 
cover the  amount  of  his  book  debt, 
with  interest  from  the  time  the  note 
was  payable.    Putnam  v.  Lewis,  389 

PEDIGREE. 

See  EVIDENCE,  3,  4,  5. 

PLEADINGS. 

1.  In  an  action  of  debt  on  recognisance 
of  bail,  the  declaration  laid  the  venue 
in  Greene  county,  and  stated  that  S, 
jP.  came  into  the  Supreme  Court, 
and  "  by  the  name  of  S.  F,  of  K.  in 
said  county,  farmer,"  became  bail, 
&c.  and  the  bail-piece  offered  in  evi- 
dence was  written,  **  Delaware  ss,  L 
H,  is  delivered  to  bail  to  8.  F.  of  the 
town  of  K,  in  said  county,  farmer/' 
6lc,  and  was  taken  before  a  judge  of 
Dekiware  county  common  pleas ;  and 
the  recognisance  roll  stated  that 
**  8.  F,  of  the  town  of  K.  and  eounty 
of  D.  farmer,"  came  into  court  and 
became  bail,  ^c,  it  was  held  that 
there  was  no  material  variafue  be- 
tween the  declaration  and  the  bail- 
piece  and  recognisance  roll,  the 
description  in  the  declaration  being 

.-  set  out  according  to  the  sense,  and 
not  according  to  the  tenor.  Rod- 
man and  others  v.  Forman,  26 

2.  To  a  sci.fa  on  a  judgment,  the  de- 
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feffdant '  eBiinot  plead  any  matter  5. 
which  he  might  have  pleaded  to  the 
original  action; or  which  existed  prior 
fo  the  judgment;  and  it  makes  no 
difference  whether  the  judgment  was 
entered  up  by  confession  on  a  war- 
rant of  attorney,  or  by  default,  or  on 
plea ;  but  where  the  judgment  is  by 
confession,  the  proper  remedy  is  by 
an  application  to  the  court  for  relief 
on  motion.    M*Farland  v.  Irwin,  77 

3.  Nil  debet  is  not  a  good  plea  to  an  ac- 
tion of  debt  on  recognisance,  nor  to 
any  action  founded  on  a  record  or 
specialty.  But  where  the  record  or 
specialty  is  merely  inducement  to  the 
action  which  is  grounded  on  matter 
of  fact,  as  in  debt  for  rent,  for  an  es- 
cape^ or  on  a  devastavit,  there  nil  "• 
debet  may  be  pleaded.  Bullis  v. 
Giddens  S^  Brown^  82 

4.  Where  a  cause  is  removed  from  a 
court  of  common  pleas  into  this  court, 
by  habeas  corpus^  the  plaintiff  may 
declare  in  this  court  for  a  different 
cause  of  action,  and  for  a  demand 
which  has  accrued  subsequent  to  the 
commencement  <^  the  suit  below, 
and. prior  to  the  removal  of  the  cause 
iuto  this  court;  and  the  defendant 
may,  in  likie  maimer,  plead  or  set  off 
any  demand  which  has  accrued  sub- 
sequent to  bringing  the  action  below, 
and  prior  to  its  removal  to  this  court ; 

..buihe  cannot  plead  the  stattUe  of 
Umitaiims,  <x  coverture,  or  matter 
subsequently  arising,  that  do^  not  go 
to  the  merits  of  the  plaintiff's  de-  7. 
mand.  Vosburgh  v.  JRogers^  91 
Vol.  VIII.  60 


To  say  of  a  person,  **  he  has  swort 
fklse,"  or  **  has  taken  a  false  oath,'* 
is  not  actionable ;  and  the  meaiiing 
of  the  words  cannot  be  enlarged  by  an 
innuendo.  Yet  these  words  may'  be 
aided  so  as  to  support  the  declaration, 
if  the  defendant  in  his  plea  of  justifi- 
cation, allege  or  confess  that  he  spoke 
the  words,  by  reason  of  a  false  oath 
taken  by  the  plaintiff  in  a  court  of 
competent  jurisdiction.  But  if  the 
defendant  plead  the  general  issue, 
and  give  notice  of  his  justification, 
the  notice  will  not  help  the  declara- 
tion, for  it  is  not  considered  as  a  spe- 
cial plea,  nor  does  it  form  any  part 
of  the  record.     Vaughan  v.  Havens, 

109 

In  an  action  of  debt,  on  a  bond  given 
for  the  gaol  liberties,  the  suggestion 
of  the  breach  generally,  in  the  words 
of  the  condition,  is  sufficient,  without 
alleging  the  particular  damages ;  and 
the  court  adjudging  the  declaration 
on  such  a  bond  to  be  sufficient,  the 
entry  on  the  record  was,  that  the 
judgment  on  the  demurrer  should  be 
stayed,  until  the  truth  of  the  breach 
to  be  suggested  should  be  ascertain- 
ed, and  the  damages  assessed;  this 
was  held  to  be  correct  within  the 
statute,  {sess.  24.  c.  90.  s.  7,)  which 
is  to  receive  a  liberal  and  beneficial 
construction.  The  suggestion  of 
breaches  may  be  before  a  formal  en- 
try of  judgment  on  demurrer,  &c. 
Smith  and  others  v.  Jansen,  111 

But  where,  in  the  final  judgment;,  the 
Court  of  Common  Pleas  gave  judg* 
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ment  tor  thedebt,  and  six  cents  costs, 
together  with  the  damages  assessed 
by  the  jury,  and  also  the  costs  of  suit 
adjudged  of  increase ;  diis  was  held 
^joiieou«j|  apd  the  judgmeot  of  the 
court  below  waa  reversed  as.  to  the 
sum  assessed  for  damages^  bu^  su^ 
feced  to  staad  good  as  to  the  debt 
and  oosts^  incJiudiDg  the  costs  of  as- 
sessineiU ;  and  neither  pavty  in  t)iis 
case  was  hqld  to  be  ^ntilled  to  co^ts, 
on  the  writof  error^  ib. 

In  an  action  of  debt  oh  an  arbitration 
bond,  the  defendant  pleaded  no 
award  ;  and  the  plaintiff  replied  that 
the  defendant  revoked  the  submit* 
sion,  d&c.  but  did  not  state  that  the 
revocation  was  under  secd^  the  repli- 
cation was  held  bad.  Van  Antwerp 
V.  Stewart,  125 


A,  undertook  and  promised  to  take 
up  the  note  wheA  it  became  lue,  and 
to  indemmfy  €.  and  sa¥e  him  kam^ 
lus  from  «U  damages  and  coets^ 
whicb  he  might  sustaii^  by  rea3Mi.of 
signing  the  note,  dtc.  and  A,  did  not 
take  up  the  note,  &o.y  bttt  C  was 
sued  by  M,  who  recovered  judgment 
against  bkn,  oa  which  C  was  taken 
in  execution^  ajq4  oommitted  to  pis- 
on.  In  an  action  of  assumpsit, 
brought  by  C.  against  A.,  the  latter 
pleaded  that  C.  was  disehargod  fi-om 
his  imprisonment  under  the  execu- 
tion, by  virtue  of  the  act  for  the  re- 
lief of  debtors,  fiz.c.  and  had  never 
paid  the  note,  or  the  judgment  against 
him,  or  any  part  thefeof,  d&c.  On 
demurrer,  the  plea  was  held  bad>  and 
that  the  plaintiff  was  entitled  to  re- 
cover on  the  promise  to  indemnify. 
Powell  V.  Smith,  249 


9.  To  a  declaration  against  A,  as  ex- 
ecutor of  J3.,  the  defendant  pleaded  in 
abatement  that  B.  died  intestate,  and 
letters  of  administration  were  afleiw 
wards  granted  to  the  defendant,  ^c. 
The  plaintiff  replied  that  pievioo»  to 
granting  the  letters  of  administration, 
the  executor  made  himself  executor 
de  son  tort,  Sec.  On  demurrer  the 
replication  was  held  to  be  bad,  and 
the  declaration  was  quashed-  Hat" 
toon  and  imoth^v,  Cher^ker,  Ad- 
ministrator of  Craig,  126 

10.  A,  gave  a  promissory  note  to  JB. 
payable  in*sixty  days,  and  in  consid- 
eration that  C,  at  the  request  of  ^4., 
would  also  sign  the  note  as  surety, 
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11.  A  general  replication  to  a  special 
plea  need  qot  be  signed  by  <;oiU9sel. 
Pua^ell^.  V.  Crostby,  322 

15L  DauhlU  pleus  mvoA  be  signed  by 
cowiaeL    SMerke  r.  SMerkc,  327 

IdL  PA»M«fl2mnit5imi»#»sin|^y  pleaded, 
need  not  be  signed  by  oecaoel ;  but 
if  joined  with  the  general  issue,  the 
plea  i&  dmtbk,  and  nust  be  signed  by 
counsel,  ib. 

14.  It  is  sufficient  to  state  a  prom^so^y 
note,  in  the  declaration,  according  to 
its  terms..    He^ck^v,  Bennett,   '874 

15.  In  an  action  of  trespass  quare  dau' 
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aumfrtgit^  and  for  cutting  and  ear- 
Kying.  awaj  wheafc^  before,  a  jufttice 
of  the  peaoe,  the  defendianit  pleaded  a 
^jrmer  suit  by  the  {ilainltff  against 
ham,  ka  the  wheat,  in  bar,  and  it  was 
held  good.  The  rule  in  this  ease 
depends,  not  on  the  identity  of  the 
aetion,  but  on  the  proof  being  the 
e^mo  in  both  cases.  Johuan  r. 
Smithy 


10*  In  an  action  for  daent,  before  a  jus- 
tice, a  plea  of  a  foriAer  suit  by  the 
defendant  against  the  plaintiff  on  a 
contract^  in  which  the  present  plain- 

.  tiff  neglected  ta  set  oif  his  d^nand, 
b  no  bar,  Ihan  and  another  v.  AHen^ 
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17.  In  an  action  of  debt  on  an  award, 
true  copies  of  the  bond  and  award 
weye  served,  with  the  declaration,  on 
the  defendant's  attorney;  but  the 
award  set  forth  in  the  declaration  va- 
ried from  the  oi/er,  apd  from  that 
contained  in  the»  nisi  prius  record. 
The   defendant   pleaded    no    such 

.  award,  and  a  verdict  was  found  for 
the  plaintiff.     It  was  held,  that  if  the 

.  de&ndaut  meant  to  avail  hims^k*  of 
the  variance  between  the  award  set 
forth  in  the  declaration  and  the  oyer, 
he.  should  have  denxurred  specially, 
instead  of  pleading  no  award  ^  and 
that  as  the  proof  corresponded  with 
the  nisi  'prius  record  at  th^  trials  the 
,  defendaajt  was  too>  late  to  take  adyan- 
^age  of  the  variance^  nor  9Qu]4  the 
verdict  be  set  aside,  on  the  ground 
of  surprise,  a»  the.o^  co&tasi£ced,a 


true  copy  of  the  award.    Jamts  ?. 
WekuA,  410 

)6.  In  an  action  of  o^tfmjfMtY  igainst  an 
administrator,  the  ^pkintiiT  in  his  de- 
claration stated,  that  the  promise  was 
made  by  the  intestate  in  his  life-time, 
and  by  the  defendant,  ''administra- 
tor as  aforesaid,"  since  the  death  of 
the  intestate.  The  declaration  was 
hehl  snfBcient,  especially  after  ver- 
dict, it  being  tantamount  to  alleging 
that  the  promise  was  made  by  the  de- 
fendant as  administrator.  Carter  v. 
Phefys^s  Administrator,  440 

Id.  A  count  on  a  promise  made  by  an 
executor  or  administrator ,  as  such, 
and  for  wluch  he  is  not  personally 
liable,  lijay  be  joined  with  a  count  on 
a  promise  made  by  the  testator  or  in- 
testate ;  and  whether  the  promises  be 
in  one  aixd  the  same,  or  in  separate 
CQunts,  is  immayterial,.  ih, 

20.  In  an  action  for  a  libel,  the  defend- 
ant pleaded  the  general  issue,  with 
notice  of  special  matter  in  justifica- 
tion, stating  that  he  would  give  in  ev- 
idence, at  the  trial,  a  record  of  a  trial 
of  indictment,  before  the  general  ses- 
sions, &.c!  of  the  term  of  June,  1810. 
The  record  produced  wns  of  a  trial 
in  the  term  of  June,  18C0 ;  it  was 
held  that  the  variance  was  not  mate- 
rial, and  that  the  record  was  admissi- 
ble in  evidence.  It  would  be  admiii- 
sible,  even  in  a  case  of  special  plead- 
ing, and  more  so  in  case  of  a  notice 
aubioined  tp  the  general  i^u^^,  which 

.      4^^ 
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IS  regarded  with  less  strictness  than 
a  special  plea.  Brooks  v.  Bemiss,  455 

21 .  In  an  action  of  debt  against  a  eher- 
iff,  for  the  escape  of  G.,  a  prisoner 
in  his  custody  on  execution,  at  the 
suit  of  the  plaintiff,  the  defendant 
pleaded,  that  on  the  1st  of  October, 
1810,  G.  escaped  against  the  will  of 
the  defendant,  and  that  he  returned 
into  gaol  before  the  commencement 
of  the  plaintiff's  suit,  and  continued 
ia  gaol  until  the  6th  of  October, 
1810,  when  he  presented  bis  petition 
to  the  Court  of  Common  Pleas,  ^.c. 
and  was  discharged  out  of  custody 
on  the  said  execution,  by  order  of 
the  Court  of  Common  Pleas,  having 
full  power  and  authority  for  that  pur- 
pose, pursuant  to  the  act  for  the  re- 
l^^f  of  debtors,  with  respect  to  the 
imprisonment  of  their  persons ;  (sess, 
24.  c,  66;)  it  was  held,  on  general 
demurrer,  that  the  plea  ws^s  sufficient 
to  show  that  the  Court  of  Common 
Pleas  had  jurisdictioii  in  the  case, 
and  that  the  discharge  was  a  su^- 
cient  justification  to  the  sheriff,  who 
has  no  concern  with  the  regularity 
of  the  proceedings  before  the  court. 
CantiUon  v.  Graves,  472 

See  ACTION,  QUI  tam,  1.     slave,  1. 

COVENANT,  4.   USURY,  2. 

PLEDGE. 

^e  MORTGAGE. 


POOR. 

1 .  An  order  signed  by  two  justices,  to  an 
476 


overseer  of  the  poor,  to  provide  foi 
the  maintenance  of  a  pauper,  under 
the  1st  section  of  the  act  of  the  24th 
of  March,  1809,  {sess,  32.  c.  90,)  is 
valid.  And  though  such  order  does 
not  recite  that  the  justice  and  jover- 
seer  inquired  into  the  state  and  cir- 
cumstances of  the  pauper,  beJG^re 
giving  the  order,  such  an  inquiry  will 
be  intended  to  have  been  made  and 
implied  from  the  order.  The  justice 
and  overseer  need  not  make  the  in- 
quiry together,  for  the  order  is  not 
to  be  their  joint  act..  Adams  y.  jSm- 
pervisors  of  Columbia,  323 

2.  Matters  of  form,  in  orders  for  the  re- 
lief of  paupers,  are  not  to  be  over- 
looked ;  and  the  justice  has  a  reason- 
able discretion,  as  to  the  nature  and 
extent  of  the  weekly  allowance ;  and 
if  the  pauper  be  sick  or  wounded ; 
medicines  and  the  attendance  of  a 
physician,  are  a  reasonable  charge ; 
but  all  the  charges  for  maintaining 
the  pauper  must  be  adjusted  and  paid, 
in  the  first  instance,  by  the  overseers 
of  the  poor,  wHo  are  responsible  to 
the  persons  rendering  the  assistance, 

ib, 

3.  A  mandamus  will  not  lie,  at  the  in« 
stance  of  the  party,  to  compel  the 
supervisors  of  the  county  to  audit  and 
pay  the  account  of  such  charges. 
The  supervisors  are  only  to  pay  such 
accounts  as  Ijave  been  adjusted  and 
paid  by  the  overseers,  in  pursuance 
of  the  justice's  order.  Adams  v.  Su- 
pervisors of  Columbia,  833 

4.  An  order  of  two  justices  of  A.  for  the 
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removal  of  a  pauper,  directed  the 
constable  to  convey  and  transport  him 
to  the  town  of  W.,  being  the  place 
from  whence  he  last  came,  and  there 
deliver  him  to  a  constable  of  TF.,  who 
was  required  also  to  deliver  him  to 
the  next  constable,  and  so  from  con- 
stable to  constable  until  the  pauper 
should  be  transported  to  the  place  of 
iiis  last  legal  settlement,  if  any  he 
had,  in  the  state.  The  pauper  was 
delivered  to  a  constable  of  W,,  who 
transported  and  delivered  him  to  a 
constable  of  N.  The  overseers  of  N. 
appealed  to  the  general  sessions  from 
the  order,  who  dismissed  the  appeaL 
It  was  held,  that  the  order  had  no 
force  beyond  the  town  of  W.  to  which 
the  pauper  was  first  sent ;  and  as  to 
every  other  place  or  purpose,  was  void 
for  uncertainty;  and  that  N.  not 
being  bound,  by  such  an  order,  to 
receive  the  pauper,  had  no  right  of 
appeal,  having  acted  in  their  own 
wrong.  TTie  Overseers  of  NiskayU" 
na  V.  The  Overseers  of  Guilderlandy 

^  412 

5.  Where  paupers  are  to  be  sent  out  of 
the  state,  by  virtue  of  the  7th  section 
'  of  the  act,  {sess,  24.  c.  1S4,)  the  jus- 
tices, in  thfeir  order  of  removal,  must 
designate  the  route  by  which  the 
pauper  is  to  be  transported,  and  not 
leave  it  to  the  discretion  of  consta- 
bles, who  are  mere  ministerial  offi- 
cers, who  cannot  be  allowed  to  take 
Uie  pai:^r  where  they  please,  in 
search  of  his  place  of  last  legal  set- 
tlement, ih 


POSSESSION. 

1.  The  act  of  22d  oi  March,  1791,  {sess. 
14.  c.  42.  s.  11,)  sometimes  called  thft 
Canaan  act,  granted  the  lands  only 
to  those  who  were  in  possession  in 
their  own  right,  and  not  occupying 
in  the  right  of  another.  Where  A, 
bought  land  in  Canaan,  in  1782,  and 
put  B.,  one  of  his  sons,  in  immediate 
possession,  and  declared  he  had 
bought  it  for  him,  and  afterwards 
died  in  1789,  leaving  several  children 
his  heirs  at  law,  and  B.  continued  in 
possession  of  the  land  above  twenty- 
seven  years,  but  without  having  ob- 
tained a  deed  from  his  father ;  it  was 
held  that  B.  was  in  possession  under 
his  father,  and  not  in  his  own  right, 
or  adversely  to  his  father  ;  and  that 
the  act  of  1791  confirmed  the  right 
to  the  land  in  the  heirs  of  A.  gen(;r- 
ailly,  on  whom  the  law  cast  the  inhe  r- 
itance  ;  and  that  the  rest  of  the  chil- 
dren of  A.  were  entitled  to  their  pi o- 
portion  of  the  land  so  occupied  by 
B,  Jackson,  ex  dem.  Bromley  and 
others,  y,  Benjamin,  101 

2.  If  the  plaintiff  seeks  to  avoid  a  deed 
on  the  ground  of  an  adverse  posses- 
sion, at  the  time  of  its  execution,  such 
adverse  possession  must  be  clearly 
made  out,  by  positive  facts,  and  not 
be  left  to  inference  or  conjecture. 
Wickham,  qui  tam,  Sfc,  v.   Conklin, 

220 

POUGHKEEPSIE. 

By  the  '^  act  to  vest  certain  powers  in 

the    freeholders   of  the    village  of 

iE 
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Paughkeepsie,'^  |>«s9ed  the  8th  April, 
1801,  (5€55.  24.  c.  182,)  the  trustees 
of  the  viHage  had  powtt  to  make  a 
by-law  to  prevent  the  sale  of  meat, 
&c.  for  the  consumption  of  the  in- 
habitants, within  certain  prescribed 
limits,  except  at  the  public  market- 
place ;  and  an  action  may  be  main- 
tained by  the  trustees,  to  recover  the 
penalty  given  for  every  offence  against 
«uch  by-law.  Busk  and  others  v. 
Seabury,  .418 


FROBOSSORT  NOTES. 

L  A  promissory  note  may  be  given  in 
evidence  under  the  money  counts; 
as  where  A,  gave  fab  notes  to  B,  for 
money  lent  to  him  by  ^.,  and,  after- 
wards, executed  a  deed  for  the  amount 
of  the  debt,  to  B.^  who  gave  the  deed 
to  ^.  to  get  it  recorded  on  AJs  pro- 
mise to  have  it  duly  recorded  :  and 
also  gave  up  the  notes  to  A,,  and  A. 
kept  the  deed  without  having  it  re- 
corded, and  sold  the  lands  to  another 
person  whose  deed  was  recorded,  and 
A.  refused  to  pay  the  money  to  B, 
or  return  the  deed  or  notes;  it  was 
held  that  A,  having  got  possession 
of  the  notes  by  fraud,  there  was  no 
payment  or  extinguishment  of  the 
original  debt ;  and  B.  might  recover 
the  money  lent  to  A.  on  the  usual 
money  counts.     Arnold  v.  Crane,  79 

2.  Where  A»  as  administrator  of  B.  de- 
ceased, gave  a  promissory  note  to  C 
by  which  he  "promised  to  pay  C. 
sixty-one    dollars    and    seventy-two 
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cents,  fbr  valtte  feofeimi  by  B.  iiiid 
liis  heirs,  on  denial,  with  iWtetest 
until  paid,"  the  note  \<ras  hdd  to  be 
void  for  ^nt  of  a  Consjdel<atio».  i^en 
Eythr.  Vimierpod,  130 

3.  It  was  agreed  between  \A.  and  B, 
that  B,  should  give  his  promissory 
note  to  A,  for  a  certain  i^m  which 

A,  alleged  was  due  to  him,  for  a  mis- 
take made  on  a  settlement  of  ac- 
counts between  them,  a  few  .years 
before,  but  which  mistake  was  denied 
by  J3.,  and  that  the  note  should  be 
lodged  in  the  hands  of  C,  and  if  JB., 
within  sixty  days,  should  exhibit 
proof  to  C,  from  which  C.  should 
think  B,  ought  not  to  pay  the  note, 
then  it  should  be  delivered  to  jB.  ; 
otherwise  it  should  beldng  to  -A.,  and 

B.  insisted  on  producing  pafol  proof 
to  C.  which  he  refused  to  admit.  In 
a  sciit  against  B*  on  the  note,  it  was 
held  thait  the  defendant  Was  not  in 
defauh,  and  that  his  default,  on  the 
decision  of  C  against  jB.  was  a  con- 
diticm  precedent  to  the  validity  and 
binding  operation  of  the  note.  Stow 
Y.  WisOey,  124 

4.  An  action  of  dsgumpsit  was  bfCMight 
on  a  judgment  obtained  ag^dnst  the 
defendant,  in  Marytcmd,  as  mdcnrsor 
of  a  bin  of  exchange,  and  it  appeared 
tbat  the  plaintiflT  had  declared  in  the 
suit  in  Maryland,  on  a  protest  for 
non-payment,  as  well  as  for  nan- 
acceptance  of  the  bill,  and  the  cause 
was  there  tried  by  a  jury,  who  found 
for  the  plaintiff,  on  which  the  judg- 
ment   was  rendered.    It  was  held. 


INBEX. 


that  tife  qutftti^i  of  reasonable  no- 
tice or  due  <iUigetice^  was  a  qitestion 
eompoimded  of  law  and  fact,  and 
proper  to  be  submitted  to  a  jury ;  and 
having  once  been  fairly  litigated  and 
decided,  it  was  not  again  to  be  inves- 
tigated, in  an  action  brought  in  this 
state,  on  the  judgment.  Taylor  v. 
Brydcn,  173 

5.  Where  separate  suits  are  brought 
against  the  maker  and  endorser  of  a 
note,  and  separate  judgments  recov- 
ered, the  plaintiff  is '  entitled  to  the 
costs  in  each  suit.  The  statute  {$ess, 
24.  c.  90,  s.  14)  does  not  apply  to 
this  case.  ,  Austin  v.  Bemiss,      356  - 

6.  It  is  sufficient  to  state  a  promissory 
note,  ia  the  declaration  according  to 
its  terms.     Herrick  v.  Bennett^ ,  374 

7.  Where  no  time  of  payment  is  men- 
tioned in  a  note,  it  is  payable  imme- 
diately, ih, 

8  Where  the  holder  of  a  note  received 
part  payment  of  the  maker  of  thcf 
note,  afler  it  fell  due,  and  before  call- 
ing on  the  endorsor,  it  was  held  that 
the  endorsor  was  discharged ;  and  a 
promise  by  him  to  pay  the  note,  made 
without  knowledge  of  a  demand  on 
the  maker,  and  due  notice  to  the  en- 
dorsor, was  not  binding.  Crain  v. 
C^wdl,  384 

9.  Oinng  a  promissoty  note  is  no  pay- 
ment of  a  hook  debt.  It  only  sus- 
pends the  right  of  action  during  the 
time  allowed  for  the  payment,  by  the 


note,  and  the  note  not  having,  been 
paid,  the  plaintiff  was  held  entitled  to 
recover  the  amount  of  kis  bode  debt, 
wkh  interest  "from  the  time  the  note 
was  payable.    Putnam  v.  Lewis,  389 

10.  Where  a  bet  was  laid  af\:er  the  poll 
was  closed,  on  the  event  of  the  elec* 
tion  for  governor,  and  the  party  gave 
his  negotiable  note  for  the  amount  of 
the  bet,  payable  in  thirty  days,  which 
Was  deposited  with  a  stakeholder,  and 
afterwards  delivered  to  the  winner, 
who  endorsed  it  afler  it  became  due ; 
it  was  held  that  the  endorsor  took  the 
note,  subject  to  all  the  defence  exist- 
ing agaihst  it,  in  the  hands  of  the  ori- 
ginal payee,  and  that  the  note  being 
given  for  such  a  wager ^  was  void. 
Lansing  v.  Latisingf  454 

11.  Where  A,  gave  to  B.  a  promissory 
note  payable  to  B.  or  order,  and  at 
the  same  time  made  an  endorsement 
on  the  note,  that  it  was  to  be  deliver- 
ed to  B,  in  consideration  of  a  judg- 
ment against  C,  to  be  assigned  to  A- 
by  B.,  it  was  held,  that  the  note  waa 
a  promissory  note,  within  the  statute, 
and  might  be  declared  on  as  such, 
notwithstanding  the  endorsement, 
which  was  merely  to  show  the  con 
sideration,  and  to  operate  as  a  notice 
to  whoever  should  purchase  the  note  ,• 
and  that  the  delivery  of  the  note  was 
:prima  facie  evidence  of  an  assign- 
ment of  the  judgment.  Sanders  v 
Bacon^  485 


See  SHERIFF,  3.    evidence,  7. 
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r  Where  a  writ  (terror  is  brongkion  a 
judgment  in  a  court  oT  commam  pkas, 
and  no  attorney  is  employed  by  the 
defendant  in  error,  in  this  court,  the 
service  of  the  assignment  of  errors, 
and  notice  to  join  in  error,  must  be 
served  on  him,  personally,  either  by 
delivering  the  same  to  him,  or  leav- 
ing them  at  his  dwelling-house,  or  in 
such  other  mode  as  the  court  might 
specially  direct,  under  the  circum- 
stances of  the  case.  Clement  v.  Cross-' 
man,  287 

Q.  A  service  of  the  notice,  by  affi}dng  it 
up  in  the  clerk's  office,  is  not  suffi- 
cient, ib, 

3.  Though  a  party  had  not  a  regular  no- 
tice in  writing  of  a  writ  of  error 
being  brought,  or  of  a  judgment  of 
reversal ;  yet  if  he  was  informed  and 
sufficiently  apprized  of  the  pendency 
of  the  writ  of  error,  to  have  pleaded 
in  time,  and  of  the  judgment  of  re- 
versal, by  default,  in  season  to  have 
moved  the  court,  at  a  former  term,  to 
set  it  aside,  it  is  a  laches,  and  the 
judgment  will  not  be  set  aside,  afler 
a  term  has  so  intervened,  ib. 

4.  A  general  replication  to  a  special 
plea  need  not  be  signed  by  counsel. 
PumpeUy  v.  Crosby,  322 

5.  Double  pitas  must  be  signed  by  coun- 
sel. Plene  administravit  singly 
pleaded,  need  not  be  signed  by  coun- 
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flel ;  but  if  joined  with  the  general 
issue,  the  plea  is  dmMe^  and  musit  be 
signed  by  counsel.  SaUerke  y.  ^^- 
ierke,  327    | 

6.  It  is  irregular  to  issue  a  second  exe- 
cution, until  the  first  is  returned* 
Though  where  an  execution  has  is- 
sued unadvisedly,  it  may  be  with- 
drawn, before  any  thing  is  done  upon 
it ;  yet  where  a  sale  has  been  made 
under  an  execution,  and  the  sheriff 
died  without  executing  a  deed,  it  was 
held  irregular  to  withdraw  and  sup- 
press the  execution,  and  issue  a  sec- 
ond to  the  new  sheriff,  for  the  pur- 
pose of  selling  the  property  a  second 
time.  Whether  the  sale  (  m  the  first 
execution  was  bonajide,  or  fraudulent, 
the  court  will  not  decide,  c  ft  motion. 
Cairns  v.  Smith,      '    ^  337 

7.  In  a  suit  against  an  attorn  y,  of  this 
court,  the  bill  is  in  the  nature  of 
process,  and  must  be  served  on  him 
personally,  or  by  some  other  service, 
which  the  court,  under  circumstan- 
ces, may  consider  equivalent  Ser- 
vice on  the  agent  of  the  attorney  is 
not  sufficient.-     Backus  v.  Rogers, 

346 

8.  Whether  after  bail  is  put  in,  the  ar- 
rest and  proceeding  may  be  set  aside 
on  motion  for  irregularity,  mast  de- 
pend on  the  practice  of  the  court. 
This  court  will  not  interfere  with  the 
proceedings  of  an  inferior  court  in 
this  respect  In  the  matter  of  W. 
Livingston,  35] 
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9.  Where  a  rule  ta  set  aside  a  default 
and  sttbsequ^it  proceedings  was 
granted  oh  payment  of  costs,  and 
the  costs  were  regularly  demanded 
.  of  the  defendant,  but  not  paid,  and 
ihe  plaintiff,  aflerwards,  issued  an 
es^ecution  on  the  judgment,  the  court 

.  refused  to  set  aside  the  execution. 
Pvgsley  V.  Van  Ahn, 


lO.r  WJieve  a  rule  ia  granted  po  pay- 
ment cf  tfiOBtB,  it  is  QOHii^Uional,  and 
is  of  110  foroe^  unless  the  costs  be  paid 
,i$i9fyaUer:  fi^d  th^.p^rty  who  is  to 
pay.ccesis,  mM  se^  ao.djfinderibem 

:.  ;to  the  other  party.  Pugsky  v.  Van 
Akn,  352 

11,  Where^  a  w;irit  ^  emv^i^  brought  to 
this  court,  on  a  judgment  obtained  in 
a  court  of  common  pleas ;  and  the 
judgment  below  is  affirmed;  the  at" 
tomey  of  the  plaintiff  in  error  is  not 
bound  to  pay  the  cost^  in  error,  on 
the  ground  that  before  the  judgment 
-was  obtained  in  the  court  below,^  the 
plaintiff  had  ipemoved  put  of  the  state, 
ai|d  his  attorney  had  not  filed  any 
security  for  thq  costs.  The  bringing 
of  the  writ  of  error  is  not  the  com- 
mencement of  such  a  suit,  as  would 
rei^der  the  attprney  responsible  for 
the  costs;  [ nor^  does,  the  case  come 
within  the  meaning  of  ^  the  14th  rule 
fjliJmwxryf  tenii»;1799,  as  to  filing 
security  hi  costs.    I^ary  v.  DaJcin,  ., 

353 

12.  In  an  action  of  trespass  de  bonis  as^ 
'  .  portetist  ih^^pmae  had  ^ii^Ql^^ed,    . 

'  :on>the  usual  affidavit  of  the^  defend-  ; 
Vol.  VIII.  61 


ant,  from  07^o»<^a  county.to  Sara 
^•^<'f»  jsvhere  the  trespass  was  com 
,  niitted^  an(l .  the  plai^tiff  s^i^er wards 
.^ppliftd  to  bring  back  the  venJH,  to 
the  county  of  Onondaga,  on  the 
ground,  that  he  had  two  or  more  ma- 

.    terial^witnesseii  residing  in  th^t  coun- 
ty ;  but  the  coujct.  jrefusQd  to  grant  the 
*  mption,.  unless  the.  plaijpitiif  would 

■  .  ^tipuhjBte  to^giye  mj\i^rial  evidence 
arising  in  the  county  of  Onondaga, 

.    Mass  V,  Lown,  ,  354 

13.  Where  separate  suits  are  brought 
against  the  maker  and  endorsor  of  a 
note,  and  separate  judgments  recov- 
ered, the  plaintiff  is  entitled  to  the 
costs  in  each  suit.  The  statute  (sts.i. 
24.  c.  90.  s.  14)  does  not  apply  to  this 
case.     Austin  v.  Bemiss,  3(»B 

14.  The  plaintiff  is  entitled  to  two  renl 
and  subs' antial  persons,  as  sped  a] 

..  bail;  but  if  one  real  and  one  ficii- 
tious  person  be  put  in  as  special 
bail,  the  plaintiff  cannot  treat  t)ie 
bail-piece  as  a  nullity,  and  take  an 
assignment  of  the  bail-bond ;  but  the 
proper  course  is  to  except  to  the  suf^ 
ficiency  of  the  bail.  Caines  v.  Hunt, 
.    ^      •      ■      '  -366 

15.  A  defendant  has  twenty  days  afler 
the  last  day  of  the  second  week  of 
the  ter^n,  within  which  to  put  in  spe- 
cial bail.     Lane  r.  Cook,  359 

l^.j  Service  of.  a  notice  in  vacation  of  a 
.  ;  ix^otipn.to  bQ  made  in  term,  on  the 
agent  of  the  attorney  in  Utica  is  suf- 
ficient.    Chapman  v.  [Raymond,  360 
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17.  Service  of  u  notice  cm  as  tttdrhey 
or  Us  eterk,  in  lkkoffioe«t  iO^i'dock 
Sft  the  eyemgy  ia  godd.    Chtfer  v. 

-     Ctor,  •      S60 

i8.  Where  no  attomef  is  ciapfciy^  by 
the  defendant  in  error,  the  «nri^- 
ment  of  «mrt  need  not  be  serred  on 
the  party;  bat  only  a  notke  to  |oin 
in  error.     Vemey  t.  BtnetSet,    860 

Ske  HABEAS  COBPUS,  1.   1VONS17IT.   COfJBT 
OF  BBAORS. 


if£tM.      ' 

tit  telfe>  #111  tt6i  mtKke  « 

Wh<e^  itettsmiliif  dHufiMM,  be  Idees 
Oife  Mi«g[Sfo,  ifi^  the  fM^c^ifi^^ 
tkrand  lo  nrHH  u^y  h«f  H^  iMnr  eon* 
>ey ;  and^  s<$«Hii;t&af  alter  «  eon- 
tinaed  neglect  and  inability  of  the 
seHer  Ibft  sik  years  ciubse^miil  to  a 
to|iieft  ^atti^«ei«s^  lfiNMift»n||r>  Milher 
a«oi»t>6f  la«^  nelpi  eqqpiar'il^dttM  in- 
ftrfere  to^  ta^kfihe-4lm  pmgtmfisace 
t>r€he  t^iiteinHiit.  '  FHii  JMApysen 
V.  O^ipJM',  1857 


A  receipt  in  full  of  all  demands,  for  a 
book  debt,  does  not  preclude  the 
plaintiff  from  lowing  the  citcum- 
stanoes  under  which  k  was  given. 
Puiman  v.  Lams,  389 


PLEASE. 

Vfhere  A,  and  B.  gave  a  sealed  note  to 
C,  and  A,  afterwards  gave  a  bond  and 
mortgage  to  C  for  the  amount  due 
on  the  note,  and  C.  covenanted  to 
procure  and  cancel  the  note,  it  was 
held,  that  though  the  bohd  and  mort- 
gage were  not  an  extinguishment  of 
the  note,  yet  the  Covenant  made  with 
A,  was  for  the  benefit  df  il.  ankl  B., 
and  a'  covenant  iiot  to  iM^,  which 
amounted  to  k  release  of  the  note. 
Pheips  V.  Johnson, '  54 
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See  SHERIFF,  8.     EXECUTION,  4,  5. 

JtuciriK^.  MiitJBS, '4|-$«- 


#«jmB  Fiiiftiil. 

1r<t  t  iciire  facias,  Oh  «  ^tl%»f«lf ,  the 
dden^nt  calfifiOt  plbad  any  matter 

fvhieh  fie  might  mtvb  pfe»i^  «o  the 

tirrgihtf  Stri6«,  ^t  %liid)  ^&Af(se6  pri- 
or Tbtlte  ]utrgtti<Ai^  t  -^^  "it  midt^s  no 
'^^reiice  whether  the  j«dgm(»l  was 
entered  up  by  ^mi^si^hm  on  H  livar- 
rant  of  attbtney,  br  by  iM^6A,<tr  <m 
plea;  bat  wher<$  thd  ji»!gmittM  is  by 
confession,  thfe  t)r6tyi6r  temedy  is  by 
an  application  id  the  cdurt  ifeart^lief, 
onmotiob.    M*iWlahd^.Pkfi^,77 


SET-OFF. 

1. 1P^«MiBti«tibrBey^to«i«itw«s 


IKDEE. 


fife  doHars  and  niftetjr^faiee  cemta, 
lad  had  a  fie^off  of  tW«Bty  dollars 
and  twenEty-fiAe  cents,  and  tbe  plafai- 
liff  recofveied  firt  dollars  ^nd  inxty- 
fli|ffat««iits^  i^  was  heU  thu^  dm  de- 
dbnteiftjijas.entided  to  raDMeiiQiwIs ; 
Iwt  that  the  plaintiff  ndi^  set  «fftiie 
'  amooBt  be  had  vecorered  against 
so  much  of  ^e  c<)9tB.  WUhtt  r.  Starr, 

2:  In  att  aetioii  of  Asstm^Mf ,  bioagfat  by 
it.  against  JB.,  the  defendant  may 
set  off  a  kmtd  girea  by  A.  to  C  and 
assigned  by  C  to  JB.  before  the  com- 
flMMCOMttt  of  the  soit      Tutik  t« 

d  Where  the  plaintiff  in  an  actioa  of 
trespass  futtre  dausum  fregit,  i^c. 
reeovered  less  than  fifty  ddlars  dam- 
ages; and  the  defendant  recoreted 
costs,  the  defendant's  taxed  costs 
'  iPSfeidiowedtobes^y^^Mnst  the 
damages  leeofeied  by  the  plaintiff 
who  was  iHMlven^*  The  Umxi  the 
plaintiff  fee  his  eosts^  in  this  case,  ex- 
tends-oidy  to  ^.balance  diie^  after 
dednefia^  the  defendants  charges, 
and.  does  not  affect  the  equftdble 
right  of  9et*^  between  the  fiarties. 
Pmrter  w.Lme,  857 


imr$,m  immkBt  «f  nha/t  aMJUy  ia  a 
4H»petent  i^itwsa^  ;aMo«g|>  the 
Bipnhers  kM  wM  Ahings  in  fomnion, 
and  banae  a  partoendiip  inlerest  in  all 
tfictbr  ooneernf,  as  a  tetigioni  society. 


miBi^Lam, 


See 
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I.  Where  the  sheriff  ratoms  thai  he  has 
a  certain  sum  made,  by  rirtiie  of  the 
execution,  ready  to  deliTer  to  die 
fMUPty  entided,  tins  is  a  siiAcient  &rl- 
dence  of  a  reoeipt  of  the  monqr  to 
diar^e  hiai  with  theamonnt,  though, 
'm  fact,  no  money  was  actnaliy  re- 
oeived  by  him.  Doty  v.  Turner, 
Sherifof  Rensselaer,  20 

%  'Where  a  idieriff  jnatifies  snderjaj&rt 
Jneim,  it  is  net  necesstty  tiiat  he 
should  show  thai  k  is  nabmied,  nor 
»9i  the  want  of  an  endorsement  on 
Ihe  execution,  of  the  time  it  was  re- 
ceived, by  the  sheriff,  render  it  inad- 
toimikk  m  evidence :  Sat  tiie  statute 
ifi  mev^y  dkeotpry:to  the  iidierifi;  on 
4l]^is^int ;  and  the  tiasbeuof  receiving  it 

•  4nayhe4i(f^wiai>jrfaro/^r(](^,^oroth- 
.eoaise.    Bealsy*  Churnse^,         52 


f  n  an  action  ander  tint  wet  (sees.  34.  c. 
188}  oon^oesniiigdbvea,  fer  a  jMMtfty, 
fer  haribr jng  the  siam  of  the  pl^n« 
tiff,  braa^  against  itnMadm  of  a 
reiigioas  society,  or  sect,  cs^M  Sha- 


-3<  Wffaere  «  d^nty  shviff,  instead  of 
4aking  a  bofl-bo^dirom  A.  whom  he 
had  anestod,4ook  fiom  him  a  inego- 
tiable  note,  made  by  B*  which  A. 
endorsed  in  blank  to  the  deputy  sher- 
ifflfer 'hi»iseoHrity;  and  the^deputy 
sheriff  afterwards,  bnpught  an  Action, 


iNoeyxi 


<  as  6Mfe»8edy  against  tfce  n«ker  of  the 
.  Bote^  it  iMurheld^  that  tlie  assignment 
or  transfer  of  the  note  to  the  defmty 
shenff  vas  illegal  and  void^  being  oon- 
ttarf  to  the  >statale;  end  thait  the 
inaker  might  avail  himseM*of  this^ct 
'  to  defeat  the  action.  Strong  v. 
Tompkins  and  WMther^    '  93 

4.  An  inquisition  made  by  a  sheridT's 
jury,  to  ascertain  whether  the  proper- 
ty in  goods,  taken  on  a  fieri  facicLs^ 

'  is  in  the  defen'dant,  or  not,  if  found 
not  to  be  in  him,  is  a  justification  to 
the  isheriiF  for  returning  ntilib^ona, 
**  and  a  eonelusive  defence  in  an  action 
against  him  for  a/o&s  refi/m  ;  unless 
it  be  showathat  lie  did  not  act  with 
good  faith.  BoffUf  ▼.  Bates,  8ker' 
iff^c-      ■     ■  .185 

5.  But  if  an  adequate  indemnity  is  ten- 
dered to  the  sheriir,  and  he  should 

.  unreasonal^y  refuse  it,  t7  seems  that 
he  is  bound  to  proceed  and  sell  the 
goods;  or  be  lialde  for  «  felse  return, 

ih. 

6.  It  seems,  tint «  special  actim^  on  the 
'  case.wili  not  lie  against  a  ^mikr^  at 

the  suit  cf  the  sheriff,  for  a  negligent 
escape;   but  that  the. ^oobr  is  an-. 

;  \  swerable  to  the  sheriff  only  in  an  ac- 
tion t£  assumi^sit,  on  his  implied  un- 

\  jdertaking  toserye  the  sheiiff  with  dil« 
igencf^  and  fidelity.    Kein  and  oth' 

.  ers,  Mxicufors  of  Mheet^  t.  Osiitm- 

7.  After  an  escape  by  the  defendant 
from  custody^  on  a  co.  sa.  the  plain- 
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tiflr  may  pi^eed  against  the'  sl^rifT 
'for  the  escdpe,  and  at  thC'  samb  tune 
take  out  a  fieri  facias  against  the 
property  of'the  defendant,  for  the 
^  Yemedies  are  liot'  ia^consistent  -inth 
each  other/  Jm^kkem,-  ex  dem.  if- 
€f^,T.Bartlett,  361 

8.  .A  purchaser  at  a  sheriff 's  sale  can- 

not be  affected  by  any  matter  subse- 
quent to  the  sale,  arising  between  the 
parties  to  the  judgment  to  which  he 
is  a  stranger,  .    ib. 

^  ■>    ■     \  '  ■    .  .  . 

9.  Wher^  a  defendant  had  been  surren- 
dered by  his  bail,  and  was  perihitled 
by  the  sheriff  to  go  at  large  within 
the  liberties  of  the  gaol,  on  giving  se- 
curity by  bond  according  to  the  stat- 
ute, and  a  ca,  sa.  at  the  suit  of  the 
plaintiff  was  afterwards  ddirered  to 
thp  sheriff,  who  did  not  take  a  hew 
bond,  and  the  defendant  on  the  next 
day  went  beyond  the  liberties;  it  was 
held,  in  an  actio^n  for  an  escape,  on 
the  execution,  that  the  mere  delivery 
of  the  ca,  so,  was  not,  y^o  facto,  et 
eo  instarUi,  an ,  arrest,  so  as  to  place 
the  defendant  in  custody  on  execu- 
tion^ an4  that  the  sheriff  was  not  lia- 
ble.   Traci/  and  anoth$f  v.  Whipple, 

379 

10.  A  seizure  of  lands  by  a  sheriff,  un- 
der 9l fieri  facias,  does  not  devest  the 

.  estate  of  the  debtor ;  nor  does  a  sale 
at  auction,  by  the  sheriff,  unless  the 
purchase^inoney  is.  paid,  and  a  deed 
delivered.  CatUh  v.  Jacksmi  ex  dem 
€Matt,  in  error, 


INDBX. 


[ I.  A  sheriff's  sale  of  kuftd  .  19  M^Chin 
the  statute  of  frauds,  ib. 

l^..  Where  a  sheriff  executed  a  deed  for 
:  land  sold  by  him  ai  anctioa,  und^  a 
Jl.fa,;  a^d  delivered  it  to  the  attor- 
ney of  the  plaintiff,  to  be  delivered  to 
the  grantee  on  the  payment  of  the 
purchase-iponey,  it  was  held  that  no 
estate  passed  by  th^  deed,  until  the 
purchase-money  was  paid,  or  condi- 
tion performed,  ib. 

id.  A  sheriff  may  deliver  a  deed,  as  em 
escrow ;  but  the  money  must  be  paid 
at  a  day  certain^  and  within  a  rear 
.  sonable  time,  or  the  sale  will  be  void ; 
a^d  whajt  is  reasonable  tin^e  de- 
pends on  circumstances ;  but  it  seems 
that  it  cannot  ex.tend  beyond  the  re- 
.  turn  day  of  the  .venditioni  exponas,  or, 
at  most,  the  next  vacation.  Catlin  v. 
Jackson,  ex  dem.  Graisc,  in  error, 
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See  EXECUTION,  1.  8,  9^^  10.    pleai>- 

INGS,  21. 


SHIP. 

A  mortgagee  of  a  ship,  out  of  possession, 
is  not  liable  for  repairs  or  necessa- 
ries furnished  the  ship.  M'Intyre 
and  Bradford  V.  Scott,  159 

S^  IIABTER  OF  SHIP. 


SI,AN]>ER. 

I.  To  say  df  an  attorney  or  counsellor 


in  a^partifeulax  salt,  ^'i^.ksows  no 
thing  about  the  suit,  he  will  lead  you 
on  until  he  has  undone  you,"  is  not 
actionable,  wi&out  alleging  and 
proving  special  damage.  Footv,' 
Brown,  64 

3.  In  an  action  of  y/ancfar,  it  is  sufficient 
to  prove  the  substance  of  the  words 
laid  in  the  declaration.  Where  the 
defendant  said  "  my  watch  has  been 
stolen  in  M/s  bar-room,  and  I  have 
reason  to  believe  that  T.  took  it,  and 
that  her  n;iother  (Jf.)  cpncealed.it;" 
it  was  held  that  tl^ese  wcMrds  were  ac- 
tionably., Milkr  V,  if.  Miller,       74 

3.  Wh^e  the  defendant  in  an  action  of 
sknder,  said  his  watch  had  been  sto- 
kn,  and  that,  **  he  had  reason  to  be- 
lieve that  T.  took  it,"  it  was  held  that 
this  was  a  sufficient  charge  of  a 
crime ;  and  th^  the  words  ^ere  ac- 
tionable.   Miller  y.  T.  MBer,      77 

4.  To  say  of  a  person  **  he  has  sworn 
false,*'  or  "  has  taken  a  false  oath,"  is 
not  actionable  ;  and  the  meaning  of 
the  words  cannot  be  enlarged  by  in^ 
numdo;  yet  these  words  may  be 
^ded  so  as  to  sup^iort  the  declara- 
tion, if  die  defendant,  in  his  plea  of 
justification,  allege  or  confess  that  he 
spoke  the  words  by  reason  of  a  false 
oath  taken  by  the  plaintiff  in  a  court 
of  competent  jurisdtedon.  But  if  the 
defendant  plead  the  general  issue, 
and  give  notice  of  his  justification, 
the  notice  will  not  help  the  declara- 
tion, fer  it  is  not  considered  9s  a 
special  plea^  nor  does  it  form  any 
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part  oTtlie  recotd.     Vaughan  r.  Ha-    1764»  Jfey  l^j  sess.  7.  c.  04.  {Fovfeked 
t&u,  109  ]^take#^)  108 


1.  In  an  action  ^i  tarn  on  the  sixth 
section  of  the  act  concerning  slaves 
{sess.  24.  c.  188)  it  was  held,  that 
the  exception  in  the  clause  was  mat- 
ter of  excuse  to  the  defendant,  and 
need  not  be  negatived  by  the  plain- 

^tiff,  in  his  declaration.     Hart,  qui 
tam,  V.  Cleis,  41 

2.  That  part  of  the  6th  section  bf  this 
act,  which  declares  that  '**  the  Slave 
exported,  or  attempted  to  be  export- 
ed, shall  be  free," .  does  not  oper- 
ate, unlesij  the  masteir  or  owner  b 
concerned  in  the  exportation ;  hat  in 
case  of  a  stranger,  br  third  person, 
acting  without  the  knowledge  Off  the 
owner  of  the  slave,  the  on!y  penalty 
is  the  Ibrleiture  of  two  hundred  and 
filly  dollars,  '       ib. 

See  SHAKERS. 


STATUTS« 

Conveyances  by  statute  pa^i  no  other 
or  different  right  thaji  that  which  the 
party  before  possessed.  Jackson,  ex 
dem.  Cooper  aad  others,  %.  Cory,  385 

STATUTES    CONSTRUED,     EXPLAINED    OR 
CITED. 

1779,  Oct.  22,  sess.  3.  c.  25.  (Forfeit- 
ures  ind  Attainder,)      108 
486 


1787,  Feb.  8^  seis.  16.  45.  18.  (Bstny,) 

218 

1788,  Feb.  6,  sesi.  11.  c.  6.  (Forcible 

Entries,  &c:)  44.464 

1791,  iforcA  22,  sess.  14.  c.  42.  (Ca- 
jiaan  Lands,)  101 

1797,  March  24,  sess.  20.  c.  51.  (Onon- 
daga  Commissioners,)    490 

•■"*     March  29,  sess.  JW),  c»  52.  (Claims 
on  l^fetted  Estates,)      104 

l^i9d^  Aug.  10,  sess.  22.  c.  8.  (Juri». 
diction  of  State^  197 

1799,  March  U,sess.^.c.  10.  (Wes- 
tern Turnpike,)  150 

1801,  Feb.  24,  sess.  24.  c.   13.    (Ap- 
prentices,)  329. 462 

Feb.  24,  ^m.  24.  c.  13    (Habeas 

Corpus,)  341 

March  20,  sess.  24.  c.  2».   ;Sher- 

iffs,)  100 

Match  !iX),  sess.  24.  c.  84;  (Im- 

morality,)  297 

— ^- —  March  27,  sess.  24.  c.  78.  (Towns, 
Justices,  Comtables,)     *<59 

March  30,  sess.  34.  c.  87.  (Cham- 

perty    and    Maintenance,) 

•  220. 4;.i 
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1801,  March  30,  sw.  24.  c.  90.  (A. 
mendmeDtofLaiNr,)  111.356 

April  7,  sets.  24.  c.  165.    (Tea 

pound  Act,)  409 

— —  April  8,  sess*  24.  c.  180.  (County 
Supervisors,)  385. 422 


'ie$a.  84  c.  189.  (Pougb- 
418 


sesf.  24.  c,    184.   (Poor,) 
412 


-5<!55.  24.    c.   186.    (High- 
ways,) 321 


— ^ s€8s.  24.  6.  188.  (Slares,) 

1806,  Feb.  21,  sess.  29.  c.  18.  (Otsego 
Supervisors,)  38f7 

1806,  Aprif  11,  sess.  31.  c.  204.  (Ten 
pou^dAct,)   409.427.459 


-sess.  31,  c.  213.   (Western 
Turnpike,)  150 


— April  11,  5655.  01.  c.  218.  (Gos- 
pel and  School  Lots,)    342 

1809,  March  24,  5«55.  32.  c.  90.  (Poor,) 

323 

1810,  Feb.  17,  sess.  33.  ^.  5.  (Supern- 

sors,)  342 

^ — April  2,  sess.  38.  c.  121.  (Mili- 
tia,)  157 

...  .iSTAlNJfK  OF  fBA9I>fi»* 
8e§  FRA09. 


1.  A  mandamus  will  not  lie,  at  the  in« 
stance  of  the  party,  to  compel  the 
supervisors  of  the  connty  to  audit  and 
pay  the  account  of  charges,  for  the 
maintenance  of  a  pauper.  The 
supervisors  are  only  to  pay  such 
accounts  as  have  been  adjusted  and 
paid  by  the  overseers,  in  pursuance 
of  the  justice's  order.  {Sess.  32.  c. 
90.)  Adams  v.  The  Supervisors  of 
Columbia,  '  323 

%  A.  in  1791  granted  a  lot  of  land  to 
"  the  people  of  the  county  of  Otsego" 
on  which  a  cpurt-hoose  and  gaol 
were  built  by  the  supervisors  in  1792, 
and  used  by  the  county.  In  1806, 
by  an  act  of  the  legislature,  the  su- 
pervisors were  authorized  to  sell  the 
court-house  and  j[aol  with  the  lot  of 
l^d  on  which  they  stood;  i^nd  they 

,  accordingly  ^)d  the  land  to  JB.  In 
an  action  of  ejectment  figainst  J3.  it 
was  held  that  the  people  of  the  coun- 
ty had  no  capacity  to  take  by  grant, 
and  the  deed  was  void.     Jackson  ex 

d^m.  Cooper,  v.  Cory,  385 

• 

3.  The  act  of  the  legislature  {sess.  24. 
c.  180)  enabling  supervisors  of  coun- 
ties to  take  conveyances  of  land,  ap- 
plies only  to  conveyances  made  to 
the  supervisors  by  name.  The  act  of 
the  legislature,  in  1806,  did  not  au- 
tl^orize  the  supervisors  to  sell  any 
thing  more  than  such  right  or  title  as 
they  had,  ib. 

4.  A.  granted  to  <he  Jtpervisors  of  the 
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county  of  Oneida,  a  parcel  of  land 
upon  trust,  that  they  should  ereot 
and  build  on  one  part  of  it,  lying  east 
of  a  certain  street,  a  court*hottse  and 
gaol,  and  that  they  should  suffer  that 
part  lying  toest  of  the  same  street,  to 
be  appropriated  for  building  a  church 
and,  school-house,  for  the  use  of  the  in* 
habitants  of  Rome.  It  was  held,  that  if 
the  supervisors  of  the  county  were  a 
corporation,  they  had  no  capacity  to 
take  and  hold  lands,  as  supervisors, 
for  the  use  of  the  inhabitants  of  Rome, 
or  (or  any  other  use  or  purpose  than 
that  of  the  county  which  they  repre- 
sented. Jackson,  ex  dem.  Lynch,  v. 
HartweU,  4251 

5.  The  supervisors  of  a  county  are  a 
corporation,  with  special  powers,  and 
for  special  purposes ;  and  it  is  very 
questionable  whether,  prior  to  the 
act  passed  8th  April,  1801,  {sess.  24. 
c.  180,)  they  were  competent  to  take 
a  grant  of  land,  ib> 


sxq^ETY. 

A  surety,  qua  surety,  cannot  call  on  his 
principal  at  law,  until  he  has  actually 
paid  the  money.  And  where  no 
promise  to  indemnify  was  proved,  nor 
the  payment  of  any  money  by  the 
surety,  though  he  had  been  sued  and 
charged  in  execution  for  the  debt  of 
the  principal,  but  afterwards  dis- 
charged under  the  insolvent  act,  he 
was  held  not  entitled  to  recover  in  an 
action  against  the  principal.  Powell 
V.  Smith,  ^9 
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'      *     -        TENANTS  IN  COMMON. 

jf-one  of  two  tenants  in  common' brmgi 
an  action  of  trespass,  the  omission  to 
join  the  other  can  only  be  taken  ad- 
vantage of  by  a  ple^  in  abatement. 
Bradish  v.  Schenck,  151 


TENANT  BY  THE  CUHTESY. 

1.  Where  a  feme  covert  is  the  owner  of 
wild  and  uncultivated  land,  slie  is 
considered  in  law,  as  in  fact,  posses- 
sed', so  as  to  enable  her  husband  to 
become  a  tenant  by  the  curtesy. 
Jackson,  ex  dem.  Seekman,  v.  Sel- 
lick,  262 

2.  An  actual  entry  or  pedis  possessio  by 
.the  wife  or  husband,  during  the  .co- 
verture^ is  not  requisite  to  the  com- 
pletion, of  a  tenancy  by  the  curtesy, 

ih, 

Q.  .Lands  desc^ided  to  A*  ^feme  cover*, 
who  had  a  daughter,  C,  born  in  1756. 
A.  died  in  1764,  and  B.  her  husband 
died  in  1784.      C«  ihe^  daugliter, 

,  married  />;  in  1783.  An  adverse 
possession  was  taken  of  the  land  in 
1772,  it  being  then  vacant  and  un* 
cultivated ;  and  C.  after  the  death  of 
her  husband  in  1807,  brought  an  ac- 
tion cf  ejectment;   it  was  held  that 
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B.  being  a  teB«ai^-th^  curtesy,  no 
right  of  entry  accrued  to  C  until 
after  the  death  of  B.  in  1784,  and 
that  C.  being  then  ^fetne  covert,  was 
not  bound  to  bring  her  action  in 
twenty  years  thereafter,  but  was  pro- 
tected by  the  statute  during  her  co- 
verture. Jackson^  ex  dem.  Beekman, 
V.  Settici,  2m 


1.  A  having  distrained  the  goods  of  i?., 
to  wit,  horses  and  household  furniture, 
for  rent,  C  promised  tp,  deliver  the 
goods  to  A^  in  six  days,  or  pay  four 

.  hundred  and  fifty  dollars,,and  the  gpods 

.  were  left  in  the  pp^sessjon  of  C.  A. 
den^anded  ,the  goods  withia  the  six 

.  days,  but  did^not  designate  any  place  at 
which  they  were  to  b^  delivered,  and 

.  ifliiQediately  ajler,  and  within  th^  six 
.., days,  went  with  C  to  the  house  of -B. 
where  the  goods  were ;  and  C  then 
tendered  the  goods  \oA.  who  said  that 
he  was  not  ready  to  receive  them^but 
that  if  C  would  carry  the  goods  to  !>., 
A,  would  receive  them,  but  C  refused 
to  do  so.  In  an  action  of  assumpsit,. 
by  A,  against  C,  it  was  held,  that 
the  reply  of  A,  to  the  offer  of  C.  to 
deliver  the  goods  to  ii.  at  B,'s  house, 

'  dispense<f  with  any  further  tendcfr  or 
delivery  6n  the  part  of  C,  especially 
dk  the  articles  were  bulky  and  nume- 
rous.   Slingerland  r.  Wctse,       '474 

a.  There- 18  a  difierence  in  regard  to 

tettder,  between  things  portable  and 

'  things  pondef <Mr^.     K  no  place  be 

aplxiiAted  fbr  pecfortaance  or  pay- 
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ment,  a  ienJer  46  the  ptts^n  iKho  is  to 
receive  is  SQiBcient,/  tb. 

d.  Such  a  tender  and  refusal  are  a  com- 
plete bar  to  the  suit  on  the  contract ; 
and. the  plaintiff  must  resort  to  tho 
perfon  in  whpse  possession  the  goods 
.are^and  who  holds  them  as  his  bailee, 
and  at  his  risk,    .  ih 

See  oovpN^NT,  3. 
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.  /See  TUBNPIKE   ACTS. 


TRESFAS8. 

1.  Letting  land  upon  shares,  for  a  sin 
gle  crop,  does  not  amount  to  a  lease 
of  the  land,  and  the  owner  alone  can 
bring  trespass.    Bradish  v.  Schenck, 

151 

2.  If  one  of  two  tenants  in  common 
brings  an  action  of  tripspass,  the  omis- 
sion to  join  the  other  can  only  be 
taken  advantage  of  by  a  plea  in 
abatement,  *^» 

&  Where  a  trespass  is  committed  on 

lands  reserved  by  the  state  for  the 

suppt^-t  of  the  gospel  and  schools,  or 

0n  lands  belonging  to  the  state,  the 

,  suit  must  be  brought  in  the  name  of 

;^  the- overseers  of  the  poffr  of  the  town 

b  which  .the  trespass  is  committed, 

in  order  to  entitle  the  plaintiff  to  re- 

•    cover  treble  damages,  under  the  act 

62  489 
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of  tlieaMi  ij  AprU.  1805.  {8m. 
28.  e.  94.)  If  the  «ttit  is  teoogfat  by 
the  supervisors,  under  the  act  of  the 
6th  FArmiTif,  181»,  (jess.  33.  e.  6 J 
er  the  ftet  Y«Med  die  Uth  of  Afril, 
1808,  {itss.  31.  e.  18,)  the  {^niatiff 
iff  Boi  enCMled  to  Uftkk  dmmg^.  In 
ordelr  to  reeorer  UMe  damages,  in 
cases  where  the  party  is  enticed  to 
them^  the  declaration  of  the  plaintiff 
should  refer  to  the  act,  that  the  de- 
fendant may  be  apprized  of  the  ex- 
tent of  his  demand,  and  the  jury  must 
find  him  guilty  of  the  trespass  allege 
ed,  and  assess  the  single  value  of  the 
'  timber  or  Uees  cut,  and  this  finding 
of  the  jury  must  be  endorsed  on  the 
postea,  on  the  return  of  which  the 
€9vri  will,  oa  moljoo,  trebk  the  dam-: 
Ages.    Jfeufc^mi  y^  BtUterfiefd,  .342 

4<  A  pmma  ««niioC  matnaiin  tivspass 
ibr  goodff,  unlets  Iva  has  oetnal  or 
c4»9iructii9e  jpMMSWsfi  at  te  time. 
He  must  have,  at  least,  such  a  right 
as  to  be  entitled  to  r«due§  the.  gioods 
to  his  possessm  wkeB''  he  ^ases. 
Pu^Mm  ?;  Wyhjf,  482 

5.  Where  A,  delivered  to  B.  a  number 
of  cows  and  sheep  which  JB.  promised 
to  re-deliver,  within  one  year  with  the 
natnrid  increase,  and  to  pay  lor  such 
as  should  be  lost  or  destroyed,  and 
not  re-delivc?ed ;  this  was  hdd  a  let- 
ting <^  the  chattels,  for  a. year,  fi>r  a 
valuable  consideration,  and  not  a  na- 
ked baikneBt,  and  thai  A.  could  not 
maintain  trespass  agabvit  a  person 
who  took  tbem  sHi  of  the  possession 
of  J5.,  ib. 

490 
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fiat0r£ft. 

In  an  action  of  frover^  jproof  that  the  de* 
iendant  promised  to  ret  am  the  goods 
to  the  plaintiff,  and  that  he  had  not 
returned  them,  is  sufBciept  evidence 
of  a  conversion ;  and  a  previous  de- 
mand and  refusal  need  not  be  proved. 
DureU  v.  Mosher,  445 

*      iSise  INTERCSY. 
TUErUfPtKE  A47VS. 

Under  the  mt,  {sites,  ^.  e.  39.  s.  Jll,) 
and  the  sqI,  {eeu.  31. «.  21%)  a  per- 
son is  exeviptiram  paying  teU,  on  the 
$r8t  great  western  tuminke,  when  go- 
ings to  mill  in  a  town  daSktetkX  froin 
that  in  which  he  residei^  tf  k  appears 
that  he  usaaMy  went  to  siwii  mill, 
when  thet«  was  n6  finding  in  his 
own  town,  add  that  he  went  ibr  no 
other  purpose  thta'ti^  have  his  com 
gvound.     C^tesiMf  ▼,  Coon,         150 


In  an  action  of  debt  on  a  bond,  where 
the  defendant  pleaded  nmry,  whii  h 
was  alleged  to  consist  in  including  in 
the  bond  one  hundred  and  eighty- 
three  dollars  and  seventy-iwo  cents, 
{or  £>rbearaxi6e  (^pay mem  ,*  and  it  ap- 
peared that  the  plaiiijjtiff  was  lo  defiv- 
er  lo  the  ^fendanl  ^hfft^i^  of  the 
value  of  one  hundred  lidlars,  and 


J 
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vbifih  inade  part  of  ^  fuei  of  ;oq0  ' 
hundred  and  ^ightyribree  ddlars  and 
aeTenty-two  cents.  It  was  held,  that 
the  evidence  ofjlhe  :usiiry^  giwett  at 
&e  trial,  Taried  from  what  was  «Ueg« 
ed  in  the  pleadings,  and  that  any  ra-^ 
riaace  in  the  sum,  alleged  to  he  usu- 
rious, or  in  the  ccaisideratioB,  stated 
to  h^  given  ixt  ^e  forhearance,  was 
fatal  to  the  pleac,  and  that  such  evi- 
dence ought  to  he  Tejected.  Wheth- 
er usury  or  not,  is  a  question  of  fact 
lor  the  jury  to.  decide,*.  Smith  t. 
Bush,  .  84 

2  In  an  action  hy  a  common  informer, 
on  the  2d  section  o£  the  act  to  prevent 
usury,  (sess,  10.  c.  13,)  the  plaintiff 
must  declare  espieeially,  and  state  the 
usury,  d&e.  The  genera!  ibrm  of  de- 
'  claiifig  mentioned  in  the  act,  is  given 
t^ij  to  the  borrower,  Morrdl,  qui 
tam,  V.  FSttUr,  218 


VARIANCE. 

1.  In  an  actiimof  debt  on  reo^nisanee 
i^b.ail,  the  declaration  laid  the  venue 
in  Greme  (sounty,.  |um1  fitated  Uiat  8. 
F*  came  into  the  Supreme  Court, 
and  ''by  the  name  of  jSf.  JFl  of  IL  in 
the    said  oounty,  farmer,"  became 

-bail,  4&C.  and.  thei  Mj|»^.i>8iired 
W^  wrkten^  *^  J^ekncare  ss,  L  H. 
is  delivered  to  bail  to  8.  F^  oi  the 

-  town  of  jr.  iu  said^  county,  farmer," 
&c.  and  waia  taken  before  a  judge  of 
Delaware  oounty  common  pleas;  and 

..  the  recognisance  roll  stated  that 
*'  8.  F,  of  the  town  of  IT.  and  county 
of  D.  fkrmer,"  came  into  court  and 


became  bail,.<&0«,  it  was  leld  that 
'  there  was  no  material  variance  be- 
fmen  the  decliaation  and  the  bail- 
{fleee  and  recognisance  rcdl,  the 
description  in  the  declaration  being 
.  set  out  according  to  the  sense,  and 
.not  a^Goo'ding  to  the  tenor.  Rod- 
mmi  and  outers  ^.  Forman,  adminis" 
trutor  tf  Firman,  26 

2.  Where  the  plaintiff  declared  on  a  con- 
tract by  which  the  defendant  agreed 
to  pay  him  a  certain  sum,  for  half 
the  land  taken  for  a  certam  road; 
and  the.  contract  poved  at  the  trial 
was,  that  the  defendant  was  to  pay 
for  all  the  land,  the  variance  was 
held  fatal.    Crawford  v.  Morrell,  253 

3.  In  an  action  of  ^e5^  on  an  award, 
true  copies  of  the  award  were  served, 
with  the  declaration,  on  the  defend- 
.am's.  altomey  ;r  hftk  the /award  set 

)  ^»th  in  ^  d«0hf atjon  y^ied  from 
-^i^<n^,  ttud  ftei»  that  ^eontoioed  in 
•  theittflCjpniis  Mcord.  The  defend- 
mt  pleaded  no  «ueh  awardy  ^and  a 
ver<fi^t  was  fonnd  for  the  plaintiff. 
It  was  held  that  if.  the  defendant 
measit.to  ava3  himself  c^  the  vaHr 
anoe  betwijen  the  declaration  and  the 
oyer,  he  should  have  demurred  spe- 
[  cially,  instead  of  pleading  no  award; 
and.  diat,  as  the  proof  corresponded 
with  the  msiprius  record,  at  the  trial, 
the  defendant  was  too  late  to  take 
advantage  of  the  variance,  nor  could 
the  verdict  be  set  aside,  on  the 
ground  of  surprise,  as  the  oyer  con 
tained  a  true  copy  of  the  award. 
James  v.  TValruth,  410 

See  USURY,  1.   pleadings,  20^ 
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VBNUS. 

In  an  action  of  trespass  de  bonis  aspoT' 
tatis  the  venue  had  been  changed,  on 
the  usual  affidavit,  from  Onondaga 
county  to  Saratoga^  where  the  tres- 
pass was  committed ;  and  the  plain- 
tiff afterwards  applied  to  bring  back 
the  venue  to  the  county  of  Onondaga^ 
on  the  ground  that  he  had  two  or 
more  material  witnesses  residing  in 
that  county ;  but  the  court  refused  to 
grant  the  motion,  unless  the  plaintiff 
would  stipulate  to  give  material  evi- 
dence arising  in  the  county  of  Onon^ 
daga.     Ross  y.  Loum,  354 


W 


WAGER. 

Where  a  wager  or  bet  [s  lost,  and  the 
money  or  property  has  been  fairly 
paid  or  delivered,  the  court  will  not 
help  the  plaintiff.  M'Culbim  v. 
Gourlt^f^  147 

Where  A.  delivered  to  J3.  two  firkins 
of  butter,  and  agreed  that  if  P.  was 
elected  governor  of  the  state,  J3. 
should  pay  a  certain  price  for  the 
butter,  otherwise,  he  was  to  pay 
nothing ;  and  P.  was  not  elected,  it 
was  held  that  A,  had  no  right  of  ac- 
tion against  B.  for  the  butter.  Jf - 
CuUum  V.  Gourlay^  147 


3.  Where  a  bet  vfZA  laid  after  the  poll 
was  dosed,  on  the  event  jof  the  ele& 
tion  for  governor,  and  the  party  gave 

^  his  negotiable  note  for  the  amount  of 
the  bet,  payable  in  thirty  days,  which 
was  deposited  with  a  stakeholder,  and 
afterwards  delivered  to  the  winner 
who  endorsed  it  after  it  became  due  ; 
it  was  held  that  the  endorsor  took  the 
note,  subject  to  all  the  defence  exist- 
ing against  it,  in  the  hands  of  the  ori- 
ginal payee,  and  that  the  note  being 
given  for  such  a  wager^  was  void. 
Lansing  v.  Lansings  454 

WITNESS. 

1.  In  an  action  of  trespass  for  taking  a 
heifer,  the  father  of  the  defendant, 
and  by  whose  order  the  trespass  was 
committed,  was  held  to  be  a  compe- 
tent witness  for  the  defendant.  Al- 
derman  v,  TirreU,  418 

2.  Where  the  witness  declares,  on  his 
voire  dire,  that  he  is  interested  in  fa- 
vor of  the  party  calling  him,  and  that 
interest  is  so  circumstanced  thatiie 
cannot  be  released,  the  witness  ought 
not  to  be  sworn,  though,  in  strict- 
ness, he  is  not  interested  ;  but  if  his 
supposed  interest  is  against  the  party 
calling  him  he  ought  to  be  admitted. 
The  Trustees  of  Lansingburg  v. 
WiUard,  420 

See  EVIDENCE,  2.  12, 13.    shakers 
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